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HIGH COURT OF IMPEACHMENT. 

TENNESSEE SENATE CHAMBER. 



THE PEOPLE OP TENNESSEE,") 

vs. [impeachment. 

THOMAS N. PBAZIER, Judge, etc. J 



MONDAY, MARCH 11, 1867. 

In compliance with Senate Resolution, No. 29, which is in words 
And figures as follows, to-wit: 

^^^Resdved by the Senate, That immediately after the adjournment 
of the General Assembly, dm die, the Senate will form itself into a 
Court of Impeachment, for the trial of the Impeachment Case, in 
which the State of Tennessee is PlaintifiF, and Thomas N. Prazier, 
Jud^e of the Criminal Court of Davidson County, is Defendant. 

**Me8(>lt>ed further, That a Message be sent tathe House of Repre- 
sentatives, notifying it, that immediately p.fter the adjournment of 
the General Assembly, sine die, viz: on the 11th of March, I86t, 
the Senate will, as a Court of Impeachment, proceed to fix the pre- 
liminaries, for the trial of Judge Prazier, upon Impeachment made 
by the House of Representatives."] 

Adopted by the Senate gn the 4th day of March, 1867, and commu- 
nicated to the House of Representatives on the 6th day of March, 
1807, in a Message from the Senate, in words and figures as follow^, 
to-wit: 

"Senate Chamber, 
"Nashville, March 6, 1867.^ 
**Jbfr. Speaker: — I am ordered by the Senate, in compliance with 
Senate Resolution, No» 29, adopted on the 4th day of March, 1867, 
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to inform the Hoose of Representatives, through yon, as its Speat^, 
that immediately after the adjournment of the General Assembly ^ 
the State of Tentiessee, sine die, to-wit: on the llth day of March; 
1867, at 12 o'clock, M., the Senate will, as a Court of Impeachment, 
proceed to fix the preliminaries for the trial of Judge Thomas N. 
Frazier, etc., upon Impeachment made by the House of Representa- 
tives, as the Grand Inquest of the State of Tennessee, and . trana- 
njiitted to the Senate in House Message, No. 60, Eebruary 11, 1867. 
, • "H. G. Flagg, . 

"P. C. of the Senate."* 

The Senate of the State of Tennessee, immediately after adjourn- 
ment, sive die, at the hour of twelve o'clock, M., as fixed in Joint 
Resolution, No. 332, resolved themselves into a High Court of Im- 
peachment, on the trial of Thomas N. Frazier, Esquire, Judge of 
the Criminal Court of the County of Davidson, on the Articles of 
Impeachment exhibited against him by the House of Representa^ 
tives, and transmitted to the Senate in House Message, No. 60, 
dated February llth, 1867, which said Articles of Impeachment, 
Ere in the words and figures following, to-wit: 

**Be8dved by the Home of Representatives, That Thotnas N. 
Frazier, Judge of the Criminal Court of the County of Davidson, 
and State of Tennessee, be, and he is hereby, Impeached of high 
misdemeanors in office; which high misdemeanors in office, require 
his disqualification. 

'^Besdvedj That the Honorable Senate be informed, that the House 
has Impeached Thomas N. Frazier, Judge of the Criminal Court of 
Davidson County, for high misdemeanors in office, requiring his dis- 
qualification, and will in due time, by its managers, present special 
Articles of Impeachment, and demand that the Senate take order 
for the apprehension and trial of the person above named, to answer 
said Impeachment. . ^ 

"JBesdved, That this House do proceed to elect three of its mem- 
bers, to prosecute said Impeachment, as provided in, and required 
by, the Constitution of the State of Tennessee." / 

Whick said Resolutions, with the Report of the Special Commit- 
tee on Impeachment, [to be found in the Appendix to this Journal,] 
and as part and parcel thereof, indorsed "Concurred in, Jan. 29, 
1867, page 58, book 2," was transmitted to the Senate, as aforesaid, 
accompanied by the Articles of Impeachment therein referred to^ as 
follows, to-wit: 
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AKTICLES OF IMPEACHMENT, 

lExMUted hy the Some of Represe^ntatives of the State of Tennessee^ 
for themselves, and on behalf of uU the people of said State, 
agahjsf Thomas N. Frazier, Jvdqe of the vriminal Court of 
the Ckymdy of Davidson, in said State of Tennessee, in mainte- 
nance of their impeachment heretofore prrferred against him, for 
high crimes and misdemeanors, requiring his disqualification: 

ARTICLE I. 

That the said Thomas N. Frazier was, prior to the fourth day 
. of July, A. D., 1866, and ever since, has been, and still is, Judge of 
the Criminal Court in and for the County of Davidson, and State 
of Tennessee. . 

That the General Assembly of the State of Tennessee did, on 
the 4th day of July, A. D,, 1866, meet in extraordinary gessiou; 
porsuant to the Proclamation of His Excellency, William G. 
. Beownlow, Governor of the State of Tennessee, of date June 19, 
lj866, at the State House at Nashville, the Capital of s^id State, 
which Extraordinary Session was called in pursuance of the pro- 
Tisions of the Constitution of the State, for the purpose of ratifying 
or rejecting a proposed amendment of the Constitution of the 
United States, which proposition was, by Concurrent Resolution 
of the Congress of the United States, at the first session of the 39th 
Congress, submitted to the States of the Union, for their considera- 
tion as aforesaid. 

That the Houstf of Representatives did meet on said 4th day of 
July, 1866, in their Hall, in pursuance of the aforesaid Proclama- 
tion, and was then and there called to order by the Hon. William 
Heiskell, the Speaker thereof. That on the 5th day of July, 1866, 
the said House of Representatives did meet, and the roll being 
called, forty-nine members answered to their names. 

That the House met from day to day, without transacting other 
business, except to effect a quorum to do business, when, on the 
eleventh day of July, 1866, the following Resolution was then and 
tbere adopted: / 

^^Besdved, That the Speaker be directed to issue warrants of 
arrest for Messrs. Martin, Representative from Jackson County; 
Butler, Representative from Smith; Marable, Representative from 
Benton and Humphreys: Porter, Representative from Henry; Dun- 
naway. Representative from Bedford; Poster, Representative from 
Hamilton, and Williams, Representative from Carter, refractory 
members of this House; that Captain Hejdt, as Sergeant-at-Arms, 
be authorized to employ such assistance as may be necessary to 
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carry into effect the order of this body; and that said Capt. Heydti 
as Sergeant-atsA^rms, bring said members before this House, to^ 
answer for their conduct and contempt of this Honse/^ 

That said Hesolution, and proceedings thereunder, as contem-^ 
plated thereby, were based upon and derived their authority from 
Section 11th of the Constitution of the State of Tennessee, as 
follows: 

"Sec. 11. The*Senate and House of Representatives, when af-. 
sembled, shall each choose a Speaker and its other officers, be 
judges of the qualifications and election of its members, and set 
upon its o\^ adjoarnraents from day to day. 'pwo-thirds of each 
House shall constitute a quorum to do business, but a smaller num- 
ber fnay adjourn from day to day, and may be authorized by law Uf 
compel the attendance of absent members." 

That it is furthermore provided, in Sec. 12 of the Constitution^ 
that each House of the General Assembly may determine the rules 
of its proceedings, punish its members for disorderly behavior, and 
shall hove other powers necessary for a branch of the Legislature 
of a free State. 

That the House of Representatives did, during its session, to-wit: 
the — — day of , 1865, determine the rule of its proceed- 
ings by adopting rules for its government, and did provide a Rule,' 
known as Rule JTo. 14, as follows: 

"Rule 14. No member shall absent himself from the service of 
the House, without leave first obtained; and in pase a less number 
than a quorum of the Housd shall convene, they are hereby author- 
ized to send the Door-keeper, or any other person or persons, for' 
any or all ' absent members, as the majority of such members 
present shall agree, at the expense of such members respectively, 
unless such excuse for non-attendance shall be made, as the House^ 
when a quorum is convened, shall judge sufficient." 

That the Hon. Pleasant Williams and the Hon. A. J. Martin, 
were members of the House of Representatives of the General As- 
sembly of the State of Tennessee, having been duly qualified as 
such, and sworn in under and by the oath required by the Constitu* 
tion of the State: — The Hon. Pleasant Williams representing the 
County of Carter, and the Hon. A. J. Martin representing the 
County of Jackson. And said Hon. Pleasant Williams and Horn 
A. J. Martin, being such members of the said House of Represen- 
tatives, and duly qualified as aforesaid, were subject to all rules, 
regulations and orders of said House, in its authority to com{}el 
their attendance, and to* secure the presence of a quorum of its 
members. And said Williams and Martin, members of the House 
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8S aforesaid, were, by express rtite of the said House, prevented and 
estopped from absenting themselves from the service of the said 
HoQse without leave first obtained; and it appearing by the afore- 
said ResolutioA'of the House, adopted on the 11th of July, 1866, 
that the said Williams and Martin were absenting themselves froqi 
fte service of the said House without leave first obtained, and wpre 
refractory members thereof, this in defiance ol the rules of the said 
House, and in conflict with their ofiScial oaths as members of the 
House of fiepresentatives of the General Assembly of the State of 
Tennessee* 

That said Captain. Heydt, as Sergeant-at-Arms, of the said House, 
imder its Resolution as aforesaid of the 11th of July, 1866, and act- 
ing under the direction and authority of the said HousQ^did proceed 
to compel the attendance of the said Williams and Martin, refrac- 
tory members as aforesaid, by arresting them, the said Williams and 
Martin, and did bring them, the said Williams and Martin, to the 
Hall of the House of Representative^, at the Capitol, at Nashville, 
on or about the 16th day of July, 1866, where, in obedience to 
orders from the said House, he, the said Heydt, Sergeant-at-Arms, 
detained them, the said Williams and Martin, in custody, as he was 
in duty bound to do, as an officer of the said House. 

That on or about the 17th day of July, 1866, the said Thomas N. 
Frazier, Judge of the said Criminal Court, of Daviflson County, as 
aforesaid, well knowing that the said Pleasant Williams was a 
member of the House of Representatives, of the General Assembly 
of the State of Tennessee, duly qualified as such; and well knowing 
that he, the said Williams, was held in custody by the Sergeant-at- 
Arms, Captain William Heydt, under the Resolution and autkrrity 
of the said House, to compel the attendace of said Williams, as an 
absenting and refractory member of said House; and well knowing 
the privileges of the said House and of parliamentary bodies; and 
well knowing, as he was bound to know, as a Judge, the laws of the 
land, and the authority of the Constitution of the State of Tennes* 
see, in that behalf expreissly made; and well knowing that the said 
Honse of Representatives had made and adopted rules for its gov* 
ernment; and well knowing the right of a Leglislative Assembly 
to have and compel the attendance of all its members, except those 
absent on leave, and to enforce it, if necessary, as an undoubted and 
I important privilege; and well knowing that said William Heydt, 

I as aforesaid, was an acting Sergeant-atArms of said House, and 

was under orders from said Honse, and under its direction holding 
said Pleasant Williams, a member of the House as aforesaid, in cua* 
tody, as a refractory and absent' member, in the Hall of the said 
House, be, the said Thomas N. Prazier, Judge, as aforesaid, did, cor- 
ruptly, willfully, malioiously, feloniously, and with the intent of com* 
mitting a breach of the privileges of the said House, and with the 
intent, corruptly, willfully, maliciously and feloniously of defeating 
the presence of a quorum of said House, and to disrupt and break 
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up the si^me, issoe a. writ of haieaa carpus, and caose fte same to be 
served upon the said He^dt, Sergeaut-atrArms as aforesaid, Gomr 
manding him, the said Heydt, to appear before him, the said Frazier, 
Judge as aforesaid, with the body of the -said Pleasant Williams,^ 
member of the House of Representatives, from the tJounty of Car- 
ter, so detained there and then, by said Heydt, under the orders of 
the said House as aforesaid. 

That said House of Representatives in consideration of said writ, 
of habeas corpus, did, on or about the 17th day of July, A. D., 1S66, 
adopt the following Resolution: 

"Se it reserved hg the House of Bepi'eseniatives, That we do re- 
spectfully, biit most emphatically, deny the- jurisdiction of said 
Orimihal Court in the premises, and the authority of said Court to 
interfere in the discipline and organization of the House of Rep- 
resentatives, and direct Captain Heydt, as Sergeant-at-Arms> to 
tender this resolution to His Honor Ju(Jge Frazier, as his return 
to said writ; and furthermore, that Captain Heydt be directed to 
continue under arrest all members detained by him, under said • 
resolution, until otherwise ordered by this House." 

That Captain Heydt, Sergean^a^Arms, as aforesaid, in obe- 
dience to said resolution, did appear in person, and by counsel, 
before the said Frazier, Judge, as aforesaid, on the due return of 
said writ of habeas corpus, and with respect and courtesy, did 
make return thereto, according to the said resolution of the said 
House ; that said Williams was detained by him, under authority 
of the said House, as its duly authorized officer, and that the said 
House did respectfully but most emphatically deny the jurisdiction 
of the said Criminal Court in the premises, and the authority of 
said Court to interfere in the discipline and organization of the 
House of Representatives ; informing said Frazier, Judge, as afore- 
said, that he, tlie said ^ergeant-at-Arms, Heydt, was directed to' 
tender said .resolution as a return to said writ of habeas corpus; 
and that he, the said Sergeant-at-Arms, Heydt, could not pro- 
duce the body of said Pleasant Williams', because, by said resolu- 
tion of said House, he was directed and bound to continue under 
arrest all refractory members detained by him, until otherwise 
ordered by said House. 

That said Frazier, ^udge as aforesaid, disregarding all these 
facts, did refuse to accept the said return of said Heydt, to 
said writ, and did corruptly, willfully and maliciously, and feloni- 
ously issue an attachment against said Heydt, Sergeantat-Arms, 
as aforesaid, and order the Sheriff of the County of Davidson, 
to release said Williams from the lawful custody of the House 
of Representatives. All this at Nashville, the Capital of the 
State of Tennessee, on or about the 17th day of July, A. D., 1866, . 
in contempt of the power of the House of Representatives over 
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^te own members, obstructing the law-making power of tbe Gov- 
ernment, defeating the exercise of a co-ordinate and sovereign 
l^ranch of the Government of the State, and in gross and Unjusti- 
fiable violation of the high and indisputable privileges of the 
fiouse of BepresentativeS) one of the branches of the Legislative 
Assembly of the State of Tennessee ; and thereby, the said Thomas 
N. Frazier, Judge of the Criminal Court of Davidson County, 
was guilty of lugh misdemeanor in his office of Judge, as iilbre- 
said. 

ARTICLE II. 

That referring to the recitals and facts stated in Article First of 
this Impeachment, and expressly making each and every statement 
'iharein written and detailed part of this Article Second, as prelim- 
inary and auxiliary thereto^ he, the said Thomas N. Frazier, Judge 
of the Criminal Court of the County of Davidson, and State of 
Tennessee, corruptly, willfully, maliciously, feloniously, and by the 
exercise of illegal power and authority, and an assumption of un- 
precedented judicial functions, did cause the release of Pleasant 
Williams, a member of the House of Representatives, of the Gen- 
eral Assembly, of tbe State of Tennessee, from the County of Car- 
ter, who was held in custody by the authority of , the said House, as 
a refractory and absenting member, as detailed more fully in Arti- 
cle First of this Impeachment; and did authorize and empower the 
Sheriff of thfi County of Davidson, to arrest and bring before him, 
the said Frazier, Judge, as aforesaid, the said Captain William 
Heydt, Sergeant-at^Arms, of the said House of Representatives, 
Bpofi a charge of contempt of the Court, of him, the said Frazier, 
Judge^ as aforesaid; he, the said Frazier, Judge, as aforesaid, well 
knowing that said Heydt, was a Sergeant-at-Ai^s, aS' aforesaid, 
and bound to obey, the orders of the said House of Representa- 
tives, as Jts officer; and well knowing that the said House, by its 
Resolution, as detailed in Article First of this Impeachment, had 
directed said Heydt, to make return respectfully, that the jurisdic- 
tion of his said Court was most emphatically denied, and had fur- 
ther ordered and directed said Heydt, Sergeant-at-Arms, to con- 
tinue under arrest all refractory members of said House, detained 
by him, until further orders; and he, the said Frazier, Judge, as 
a&resaid, well knowing the power and privileges o| the said House 
of Representatives, to compel the attendance of absent members; 
BXkA well knowing that said House had exercised said power, by 
directing the Speaker thereof^ to issue bis warrant for the arrest 
of absent members; and well knowing that said Heydty as Sergeant- 
at-Arms, had arrested said Williams, a refractory member of said 
House, and brought him before the said House; and well knowing 
tkat said arrested member^ was under the jurisdiction of the House, 
aud while in mch. condition> no othcsr departmwt ^f the Govern- 
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ifient/or ofieer thereof, cowld ri^htfally or Tegallj claim or take 
jerisdiction of him, the said Williamsj and well knowing that the 
privileges of the House of Representatives, as laid down by common 
parliamentary law, did attach to the officers of the JLe^slative As- 
sembly, as well as to the members; and that the said Heydt, as Ser- 
geant-at-Arms of said Honse, was privileged with the members, 
from being arrested or withdrawn by legal process, from his dutiea 
as an officer of said House; he, the saM rrazier, Jndge^ as afore- 
said, did, willfally and malicioasly, and corruptly, cause the said 
Heydt, Sergeant-at-Arms, as aforesaid, (well knowing that he, the 
said Heydt, was a Sergeant-at-Arms of the said House,) to be ar-' 
rested and brought before him, the said Frazier, Judge, as afore- 
said, by the Sheriff of the said County of Dayidson; and did ad- 
judge the said £eydt guilty, and did punish the said Heydt, Ser-, 
geant-^t-Arms. as aforesaid, for an alleged contempt of the Court/ 
of him, the said Frazier, Judge, «s aforesaid, in making the return 
to said writ of habeas corpus, mentioned in Article First of this 
Impeachment, in the manner directed by said House, hy inflicting 
upon the said Heydt, Sergean^a^Arms, as aforesaid, a fine of ten 
dollars, more or less, and to be committed until paid. Ail this at 
Nashville, the Capital of the State of Tennessee, on er about the 
seventeenth day of July, A. D., .1866, in contempt of the power of 
the House of Representatives over its own members and officers, 
obstructing the law-making power of the Government, defeating 
the exercise of a co-ordinate and sovereign branch of the Govern- 
ment of the State, and in gro89 and unjustifiable violation of the 
privileges, high and indisputable, of the House of Representatives, 
one of the branches of the Legislative Assembly of the State of 
Tennessee; and thereby the said Thomas N. Frazier, Judge of the 
Criminal Court of Davidsoa County, was guilty of high crime and 
misdemeanor, in his office of Judge, as aforesaid. 

And the said House of Representatives, saving and reserving 
to themselves, the liberty of exhibiting at any time hereafjer, any 
further Articles, or other accusation or Impeachment against Thos. 
N* Frazier, Judge, as aforesaid, and also of replying to his answer 
hereto, and of offering proof to all and every one of the aforesaid 
Articles of Impeachment or accusation, which shall be exhibited to 
them, as the case may require, do demand that the said Thomas N. 
Frazier, Judge, as aforesaid, may be put to answer the misde- 
meanor herein clyirgod; and that such proceedings, examinations, 
trials, and judgments, may be thereupon had and given, as are 
agreeable to justice. 

AUorney General. 

WM. J. SMITH, Rep. of Hardeman Co. 

W. DUGGAN, Rep. of Sevier Co. 

J. A. FUSON, Rep. of DeKalb Co. 

Members if the House of BepreseniativeSj and Managers on 
the part of the safrie^ to prosecute savA Impeachrneint, 
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The foregoing are the Articles of ImpeachiTjent, duly prepai^ed 
by the House of Representatives of the State of Tennessee, against 
Thomas N. Prazier, Judge 6( the Criminal Court of Davidson 

Ctounty, on the -^— day of -^ , A. D., 1867. 

J. S. MULLOY, 
Speaker pro tern, of tke Home of Representatives. 

Endorsed when transmitted, as follows, to-wit: 

"Articles of Impeachment, preferred by the House of Repre- 
sentatives, against Thomas N. Frazier, Judge of the Criminal 
Court of Davidson County." 

And further endorsed by the Clerk of the Senate : 
"House Message, No, 60, February 11, 1867, pp. 369, 370." 

The words and figures of which said Messa^ge, No. 60, were as 
follows, to-wit: 

"HOOSB OP RBPBBSENTATrVBS, 

"F<jbruary 11, 1867- 
"ifn Speaker: — ^I am directed by the House of Representative!, 
to transmit to the Senate the Report of Committee, together with 
the Articles of Impeachment, in the case of, and against, the Qon. 
Thomas N. Frazier, Judge of the Criminal Court of Davidson 
County. f 

"Committee on the part of the House : 

^^Messrs. Smith of Hardeman^ Fuson and Duggan. 

"B. H. GowEN, 
"P.C-oftheH. ofR." 

The Senator from White moved that the Hon J. B. Frierson; 
Speaker of the Senate, on the organization of the Senate as ft 
Court of Impeachment, retain the chair as Pi'esideiit thereof. 

The motion carried. 

The Senator from Shelby then moved, that the Senate of the 
State of Tennessee, now j^-oceed to organize itself into a Court of 
Impeachment, and that the Senators be sworn in as members of the 
Court, in manner and form, as prescribed in Art. 5, Sec 2, of the 
Constitution of the State of Tennessee. 

The motion carried. # 

Whereupon, on the invitation of the President of the Court, 
the Hon. James O. Shackelford, one of the Judges of the Supreme 
Court of Tennessee, came forward to the Speaker's stand, and sol- 
emnly administered to each of the following-named Senators of the 
State of Tennessee, to-wit : The Hon. John Aldridge, William Bos- 
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son, A. M. Gate, B. Frazier, W. E. Hall, J. D. JohosoHr G. W. 
Keith, C* J. Mcl^mHey, Thomas B. McElwee, W. J. McParland, 
P. P. 0. Nelson, Joseph Powell, H. 8. Patterson, D. W. C.Senter, 
Wm. Spence, James P. Thompson, W. F." Robinson, and J. B. 
Prierson, (tlje Hon. John W, Smith affirming,) the Hon. Thomas . 
J. Cjpert and Joseph G. Carrigan, being absent on leave — ^the 
following oath, to-wit : 

"Oath of Senators. — You, and each of you, do solemnly swear, 
upon the Holy Evangelists of Almighty God, as Senators of the 
State of Tennessee, authorized, under the Constitution of the State, 
to try cases of impeachment, provided by that instrument, that you, 
and each of you, will well and truly try the matters of impeachment 
preferred, on the 11th day of February, 1867, by the House of 
Representatives, on behalf of the people of the State of Tennessee, 
against Thomas N. Frazier, Judge of the Criminal Court of Da- 
vidson County, State of Tennessee^ that you, and each of you, will 
impartially try the matters of impeachment therein preferred, and 
true judgment render, between the people of the State of Tennes- 
see, and the said Thomas N. Frazier. So help you God." 

On motion, it was ordered that the Clerks and officers of the 
Senate be now sworu in, as the Clerks and officers of the Court. 

Aad thereupon, His Honor, Judge Shackelford, administered to 
H. G. Flagg, Principal, and Clay Newland, Clerk;s, and W. T. 
Gate, Sergeant^t-Arms, and B. F. Smith, Messenger, the following 
oath, to-wi!: 

"You, and each of you, do solemnly swear, upon the Holy Evan- 
gelists of Almighty God, that, as officers c^ the Senate, sitting as a 
Coutt of Impeachment, you will true records keep, and faithfirily 
perform the duties pertaining to your officesj respectively, to the 
best of your ability. S9 help you God." 

The member from Shelby, Mr. Smith, moved the adjournment of 
the Senate, as a Court of Impeachment, to two and-a-half o'clock^ 
P. M. 

The motion ^rried. 

Whereupon, it was ordered that the Senate, as a Court, adjourn 
to two aud-a-half o'clock, P. M. 
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AFTERNOON SESSION, 

^he SeTnat^ as a Court of Impeachment, met aeoordingto ad- 
joarDment, 

The Hon. J. B, Frierson, President thereof, in the chair. 

It was ordered that the roll be called, and there were 

Present ^.l , , ...,, 17 

Absent ^^.^ ......,.,..,>,, , . .... 2 

Members present, were: 

Aldridge, Bosson, Gate, Frazier, Hall, Johnson, Keith, McKin- 
ttey, McEIwee, McFarland, Nelson, Powell, Smithy Senter, S'pence, 
Thompson and the President. / ^ 

Members absent, were: 
Patterson and Robinson. 

The absentees having come into the Hall of the Senate, and taken 
their seats. 

It was declared that all the sworn members of the Oonrt were 
present in their seats. 

The. Managers^'on the part of the House of Representatives, 
Messrs. Smith of Hardeman, Fuson of DeKalb, and Duggan of Se- 
vier; and the defendant, in proper person, and by his Counsel, E. 
H. East, Esq., being present in the Hall of the Senate, were invited 
to, and came forward, and took seats within the bar of the Senate. 

On motion of Uw member from Shelby, Mr. Smith, 

It was ordered, that the oath which had been administered to th« 
members of the Goort, be read by the Clerk, for the information of 
all present $ 

And the oath was accordingly read. 

The member from Madison, Mr. McFarfand, moved that the Sen- 
ate, as a Court of Impeachment, now proceed io elect a President 
thereof. 

The member from White, Mr. Bosson, moved, in lieu of the mo- 
tion of Mr. McFarland, the following motion, to-wit: 

[No. 1.] Headlined hy (he Senators composing this Court, That the 
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Hon. J. B. Fri^on preside, as its President, on the trial of 
Impeaebment of Jndge Thomas N. Frazier. 

Ther motion offered, uras accepted *in lien. 

Thei question was then taken on the adoption of the motion ae- 

e^ted in lien, and the vote was taken bjr ayes and noes. 
» 

Ayes. ......_. _, 18 

Noes ^ • . • . 

Members voting aye, were: 

Aliri^gpr Bosson, Gate, Frazier, Hall, Johnson, Keitht HcKia- 
ney, McBlwee, McFarland, Nelson, Powell, Patterson, Smith, Sen* 
ter, Spence, Thompson and Robinson. 

The motion carried. 

And the fion. J. B. Frierson was declared, by a unanimous Tota, 
the President of the Senatei^ as a Court of IiQpeachment. 

The defendant, by his Counsel, E. H. East, Esq., airose, an^ de- 
clared in open Court, that he, the defendant, expressly waived, for 
himself„ the advantage of any and all objections, if any there be, 
^frhieb ipay, or might ariae, from the record, as to the manner and 
form of the organization of the Sehate, as a Court of Impeachment. 

All the parties, the Managers on the part of the House of Repre- 
sentatives, and the defendant, in proper person, and by bis Goi^nael, 
E. H, East, Esq., being present in the Court, 

The defendant, lor himself, and by his Counsel, expressly waived, 
Ibr himself, the formality of service and summons to appear before 
l^e Senate, as a Court of Impeachment, to answer, etc. 

Whereupon, the Hon. J. B. Frierson, President of the Seoatf, 
sitting as a Court of Impeachment, aiMressed the ddendant in the 
following words, to-wit: 

"Judge Frazier, you have been summoned before the Senate of 
the State of Tennessee, now acting as a Court, on Articles of Im- 
peachment, preferred ag()^nst you by tjie House of Representatives. 

"The Senate, as a Court, are now ready to proceed in the investi- 
gation of said charges, and to hear any answer you may think pro- 
per to make, by yourself or counsel, and are willing^ to extend to 
you all the rights and privileges guaranteed by the Constitution 
and laws of our State.'' 
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1&. Bast, Cwatel toT defendftiit, mored ^e 0«)iirt as foliows, to* 
mit: 

[No. 2.] **Be8dved by the Oourtj That the Sergeant-at-Arms, on 
^ application of either the managers or defendant, be required to 
execute and return process of stApcena, whenever called upon so to 
do; %.nd that he be empowered to appoint dep&ties, in all cases in 
which he cannot execute th^ process in person." 

The question on the adoption of the motion, was taken hj ayes 
and noes. ' 

Ayes ^ .., 19 

Noes *^ > • , © 

Members voting aye, were: 

Aldridge, Bosson, Gate, Prazier, Hall, Johnson, Keith, McKinney, 
IfcElwee, McPartand, Nelson, Powell, Patterson, Smith, Senter, 
Spence, Thompson, Eobinson, and the Pi!%sident. . 

And^the motion was adopted. 

Mr. East, Counsel for defendstnt, offered the following motion for 
adoption, to-wit: 

[No. 3.] "Jiesdved by the Court, That the President of the 
Court and Principal Clerk, be authorized and empowered to sign 
and issue all process for subpoenas for witnesses, during the adjourn- 
ment ot the Court, upon the application of either the managers or 
the defendant." 

The question on the adoption of t^ motion was put, and the vote 
taken by ayes and noes. 

Ayes , ,.,., ..,,,,,.!.. 19 

Noes... ,• ,^. ,..-.. ..^ ^ 

Members voting aye, were: 

Aldridge, Bosson, Gate, Prazier, Hall, Jphnson, Keith, McKinney^ 
McElwee, McFa^Iand, Nelson, Powell, Patterson, Smith, Senter, 
Spence, Thompson, Robinson, and the President. 

And the a^ion was adopted. 

Mr. Smith, one of the Managers on the part of the House of Rep- 
resentatives, submitted the following motion for adoption, to-wit^ 
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[No. 4.] ''Semined by the Ctmt, That onlyHhe Managers on 
the part of* the State, and the Attorneys for the defendant, Beporl> 
ers for the Press, and Witnesses, when upon examination, shall be 
allowed npon the floor of the Senate during the trial; ladies ex* 
cepted, and other guests as may be invited by the President. 

''The Sergeant-a^Arms is instructed to enforce this motion." t 

The member from Grainger, Mr. Senter, moved the Court, to 
amend the motion, by striking out the word "floor," and inserting 
the word "bar" in place thereof. , 

The motion to amend was t^en asked to be withdrawn by Mr. . 
Senter, 

The question, on the motion made by Mr. Senter to withdraw, 
was then taken by ayes and noes. 

. Ayes .^..^..,..., > 18 

Noes..... ...T...... w.. 1 

■ Members voting aye, were: 

Aldridge, Bosson, Gate, Prazier, Hall, Johnson, Keith, McKinney, 
McElwee, McParland, Nelson, Powell, Patterson, Smith, Senter, 
Spence, Robinson, and the President. 

Member voting no, was: 
Thompson. 
, The motion was adopted, and the amendment was withdra.wn. 

The question on the adoption of the motion, made by Mr. Smith, 
was then taken by ayes and noes. 

Ayes!.^....,.... , , •. ^.... 12 

Noes. • 7 

Members voting aye, were: 

Aldridge, Bosson, Gate, Frazier, McElwee, Nelson, Powelli Pat- 
terson, Smith, Spence, B.o\)inson and the President. 

Members voting no, were: 

Hall, Johnson, Keith, McKinney, McFarland, Senter. and Thomp- 
son. 

And the motion was adopted as a Bule. 
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The member from Madison, Mr, McFarland, offered the following 
motion, and moved its adoption, to-wit: 

[No. 5.] Bides for the government of the Court of ImpeacJi- 
nwnitj in the trial ^ Thanias N. Frazier^ Jvdge^ efc.: 

Bole First. No one witness shall be examined by more than 
one of the^ Counsel on the part of the State, and one on the part of 
the Respondent. 

fiuLB Second. Not more than tw,o of the Counsel on either 
side, shall speak on any collateral question before the Court, such as 
upon the competency or admissibility of testimony. 

BuLE Third. All motions made by Counsel on either side, shall 
shall be put in writing, and entered of Record. 

Rule Fourth. No argument upon aiiy point before the Court, 
shall be made by any member, but he may, when called upon for p. 
decision, state his reasons for the opinion, or deliver them in writing. 

Rule Fifth. Any Counsel or Manager, deviating in argument, 
from the point before the Court, may be called to order by the Presi- 
dent, or any member of the Court. 

Rule Sixth. All questions, raised by either party in this cause, 
shall be decided by a majority vote. The ayes and noes shall be 
taken by the Principal Clerk, on every question, and the result shall 
be announced by the President. 

Rule Seventh. Points of order maybe decided by the Presi- 
dent, or if the President so desires, he may submit such points to 
the Court. 

Rule Eighth. Any member or members of the Court, may, at 
the close of the trial, have his or their reasons spread upon the re- 
cords, for his or their final vote. 

The member from Hawkins, Mr. McKinney, moved that Motion 
No. 5, be passed over informally for the present, and be submitted 
for the examination of the Counsel on the part of the State, and the 
defense. 

The question on the adoption of the motion, was taken by ayes 
and noes. 

2 
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Ayes 19 

Noes. 

Members voting aye, were: 

Aldridge, Bosson, Cate, Frazier, Hall, Johnson, Keith, McEinney, 
McElwee, McFarland, Nelson, Powell, Patterson, Smith, Senter, 
Spence, Thompson, Robinson and the President. 

And the^otion was adopted. • 

The Counsel for defendant, Mr. East, offered the following motion 
for adoption, to-wit: 

[No. 6.] ''ftesdved by the (huH, That the defendant, Thomas 
N. Frazier, in person appears, and moves the Conrt, to allow him 
such time, as will be convenient to the Senate, to plead, answer or 
demnr to the Articles of Impeachment, against him presented, by 
the Managers of the Honof^able House of Bepresentatives; and 
that he be allowed to file his pleas, answer or demurrer, with the 
Clerk of this Court in the meantime;' and in such time, that the 
same may be printed; and so as not to delay a^ hearing, when the 
Court should re-assemble." 

The question on the adoption of the motion was put, and the vote 
taken by ayes a^^d noes. 

Ayes 19 

Noes 

Members voting aye, were: 

Aldridge, Bosson, Cate, Frazier, Hall, Johnson, Keith, McKinney, 
McElwee, McFarland, Nelson, Powell, Patterson, Smith, Spence, 
^Senter, Thompson, Robinson and the President. 

'iLvkd the motion was adopted as a Rule. 

Mr. Smith, one of the Managers for the State, offered the follow- 
ing motion for adoption, to-wit: 

[No. 7.] "Besdved by the Court, That this Court adjourn to the 
first Monday in May, it being the 6th day." 

The member from Washington, Mr. Nelson, offered the following 
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motion, in lieu of the motion of Mr. Smith, and moved the adaption 
of the same, to-wit: 

[No. 8,] Bescived by this Court of Impeachmefnt^ now in semon^ 
That the Court take a recess, until the sixth day pf May, 1867, for 
the purpose of giving Thos. N. Frazier and Counsel, further time to 
prepare for trial." 

The motion offered was accepted in lieu, and the question on the 
adoption of the motion was put, and the vote taken by ayes and 
noes. 

Ayes %.,..*.... 19 

Noes 

Members voting aye, were: , 

Aldridge, Bosson, Cate, Hall, Johnson, Keith, McKinney, McEI« 

wee, McParland, Nelson, Powell, Patterson, Smith, Senter, Spence 

ThompsoUj Robinson and the President, 
And the motion was adopted. 

The ddTendant, Thomas N. Frazier, was regularly served with a 
true and attested copy of the Articles of Impeachmeat, etc., etc., 
by the Principal Clerk of the Senate. 

The member from Washington, Mr. Nelson, offered the following 
motion for adoption, to-wit: 

[No. 9.] "Beadved by the Gourtj now in session, That every mem- 
ber of this Court, is requested to attend punctually to the hour ad- 
journed to, during the entire session of the Court. 

Besdved furtfier, That no member withdraw or absent himself 
from the Court, without first obtaining leave of the Court." 

The motion was withdrawn. 

The member from Dyer, Mr. Hall, moved' that the Court now ad- 
journ to take a recess, in compliance with Motion No. 8, to meet on 
the 6th day of May, 1867, at 12 o'clock, M. 

The motion carried; and 

The Hon. J. B. Frierson, President, declared the Senate, as a 
Court of Impeachment, adjourned to take a recess; to assemble 
again on the 6th day of May, 1867, at 12 o'clock, M. 

JOSHUA B. FRIERSON, 

President (f the Court. 
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The Senate as a High Coart of Impeachment met pursuant to its 
adjonrnment, at 12 o'clock, M. 

The Hon. J. B. Prierson, President, in the Chair. 

The Managers for the State and their Counsel, and the Re- 
spondent and his Connsel, being present in the Court, 

The roll was called. 

Present ! ;........ 17 

Absent 4 

Members present, were: 

Bosson, Cate, Carrigan, Frazier, Hall, Johnson, Keith, McEin- 
ney, McElwee, Nelson, Powell, Patterson, Smith, Senter^ Spence, 
Thompson, and the President. 

Members absent, were, 

Aldridge, Cjpert, McFarland and Robinson. 

Tfce President annonnx^d a qnoram i^reseat. 
The member from Warren, Mr. Thompson, offered motion No. 
10, to-wit: 

^*Me8ched by the Court, That Senator Carrigan be sworn in, he 
haying been absent at the organization of this Impeachment 
Court." 

By consent, the motion was withdrawn. 

There being no objections raised, the member from Lincoln, Mr. 
Carrigan, came forward, and the Hon. N. A. Patterson, Judge of 
the 8th Judicial Circuit of Tennessee, administered the following 
oath to him, to-wit : 

l^'Yoa do solemnly swear, upon the Holy Evangelista of Almighty 
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God, as a Senator of the State of TeimeBsee, authorized under the 
Constitution of tfee State to try cases of Impeachment, provided by 
that instrument, that you will well and truly try the matters of Im- 
peachment preferred on the 11th day of February, 1867, by the 
House of Representatives, on behalf of the people of Tennessee, 
against Thomas N, Prazier, Judge of the Criminal Court of David- 
son County, State of Tennessee; that you will impartially try the 
matters of Impeachment therein pVeferred, and true judgment ren- 
der, between the people of the State of Tennessee and the said 
Thomas N. Prazien So help you God." 

The proceedings of the last meeting were_ then read and ap- 
proved. 

Mr. Smith, one of the Managers on the part of the House of 
Representatives, arose in his seat, and announced, that a clerical 
error appeared in the. record, in the First Article of the Impeach- 
ment, to-wit: That the word "Brittle" should be substituted for 
the word Butler, as the Representative from Smith; and moved the 
Court to corr^ect said clerical error. 

Mr. Ewing one of the Counsel for the defense, arose, and stated, 
on behalf of the Respondent, that all objections to the correction 
of said error was waived on the part of the defense. 

And there being no objection, the error was corrected; and the 
word "Brittle" was substituted for the word "Butler," as the Repre- 
sentative from Smith County. 

The member frofai Warren, Mr. Thompson, moved an adjourn- 
.ment until to-n^orrow, at 10 o?clock, A. M. 

The motion was withdrawn. 

It appearing to the satisfaction of the Court, that the Respondent 
had filed neither plea, answer or demurrer, lio the Articles of Im- 
peachment preferred against him, and now under investigation,'*: 

The Managers for the State, by their counsel, Mr. Trimble, of- 
fered and moved the adoption of the following Rule, to-wit: 

[No. 11.] Besdved by the Courts That the Respondent and his 
Counsel, have further time, until to-morrow at 10 o'clock, A. M., 
to file his pleas, answer or demurrer, to the Articles of Impeach- 
ment filed against him, as aforesaid." 

The motion carried, and the Rule was adopted. 
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The Member from Lincoln, Mr. Carrigan, offered Motion No; 1 2 
to-wit : 

^^Besdved by the Court, That this Impeachment Court hold two 
Sessions every day. Morning Session to begin at 9 o'clock^ A. M., 
and continne until 12 o'clock, M. And the afternoon Session, to 
commence at 2 o'clock, and continne until 5 o'clock, P. M." 

The member from Grainger, Mr. Senter, offered , Motion No. 13, 
in lieu of the motion offered by the member from Lincoln, Mr. Car- 
rigan, to-wit: 

^^Besdvedhy the (hm% That this Court hold but one Session each 
day; from 9 o'clock, A. M., to to 1 o'clock, P. M., each day." 

The motion offered was accepted in Hen, and adopted as a Bule. 
The member from Warren, IJfr. Thompson, moved an adjoam- 
ment under the Rule, to meet at 9 o'clock, A. M., to-morrow. 
Tlie motion carried. 

Whereupon, the Hon. J. B. Frierson, President, declared the 
Court adjourned, to meet at 9 o'clock, A. M. to morrow, under the 
Rules. 

JOSHUA B. FRIERSON, 

President of the Oowi. 



\ 
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TUESDAY, MAT 7, 1867. 

The Senate, as a High Court of Impeachment, met porsaant to 
adjoornment, at 9 o'clock, A. M., 

The Hon. J. B. Frierson, President, in the chair. 

The^Managers for the State and their Counsel, and the Respondent 
and his Counsel, being present in the Court, 

The roll was called. * 

Present • 18 

Absent 3 

Members present, were: 

Bosson, Cate, Carrigan, Frazier, Hall, Johnson, Keith, McKin- 
nej, McElwee, Nelson, Powell, Patterson, Smith, Senter, Spence, 
Thompson, Robinson and the President. 

Members absent, were: 
Aldridge, Cypert and McFarland. . 

The President announced a quorum present, and the proceedings 
of yesterday were read and approved. 

The Rules for the government of the Senate, as a Court of Im- 
peachment, which had been referred to the Counsel for the prosecu- 
tion and defense, jointly, for consideration, were reported back, 
with amendments, to-wit: ' 

Bvles of Order, for the govemmerd of the Court (/ Impeachment^ 
in the trial of Thomas If. Frazier, Judge, etc.: 

Rule First. No one witness shall be examined by more than 
one of the Counsel on the part of the State, and one on the part of 
the Respondent. 

Rule Second. Not more than two of the Counsel on either 
side, shall speak on any collateral question before the Court, such 
as upon the competency or admissibility of testimony. 

Rule Third. All motions made by Counsel on either side, shall 
be put in writing, and entered of record. 
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BuLE FouBTH. No argument upon any point before the Court 
shall be made by any member; but he may, when called upon for a 
decision, state his reasons for the opinion, or deliver them in 
writing. 

Bulb Pipth. Any Counsel or Manager, deviating in argnment^ 
from the point before the Court, may be called to order by the 
President, or any member of the Court. 

Rule Sixth. Points of order may be decided by the President, 
or, if the President so desires, he may submit such points to tho 
Court. 

Rule Seventh. Any member or members of this Court, may, at 
the dose of the trial, have his or their reasons spread upon the 
records, for his or their final vote. 

On niotion, the question on the adoption of the Bales, was taken 
by ayes and noes. 

Ayes 18 

Noes , 

The members voting aye, were: 

Bosson, Cate, Carrigan, Prazier, Hall, Johnson, Keith, McEin- 
ney, McElwee, Nelson, Powell, Patterson, Smith, Senter, Spence, 
Thompson, Robinson and the President. 

And the Rules, as amended, were adopted. 

On motion of the meiiiber from Grainger, Mr. Senter, one hun- 
dred copies of the foregoing Rules were ordered to be printed, fop 
the use of the Court. 

The member from White, Mr. Bosson^ offered Motion No. 14, 
to-wit: 

. '^Jteacived ly the Courts That Resolution [Motion] No. 4, passed 
by this Court of Impeachjilent, be, and it is hereby rescinded, and 
the public be allowed to occupy the space outside the bar.'^ 

The question on the adoption of the motion was taken by ayea - 
and noes. 

Ayes. i 16 

Noes , 2 
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Members voting aye, were: •. 

Bosson, Cate, Garrigan, Frazier, Hall, Johnson, Keith, McKin- 
ney, McEIwee, Nelson, Powell, Patterson, Seater, Thompson, Robin* 
son and the President. 

Members voting no, were: 

Smith and Spence. 

And the motion was adopted, as a Rule. 

Mr. Smith, a Manager for the State, offered Motion No. 15, 
to-wit: 
Be/'ore the Senate (f the State of Tennessee^ sitting asi a Sigh Court 

of Impeaehmentf in the moMer of Hon. Thomas N. Frazier, 

Judge J etc,, Impeached: 

And now come the Managers on«the part of the House of Rep- 
resentatives, to conduct the Impeachment of Thomas N. Frazier, 
Judge of the Criminal Court of the County of Davidson, and say: 
That they object to the sitting, as one of this Court of Impeach- 
ment, of the Hon. B. Frazier, Senator from the Counties of Knox 
and Roane; and say, that the said Hon. B. Frazier, Senator as 
aforesaid, is incompetent to sit as one of the aforesaid Judges, for 
the reason that he, the said Hon. B. Frazier, as aforesaid, is the 
brother of the Hon. Thomas N. Frazier, the Judge herein im- 
peached and brought to trial, whereof they are ready to prove. 
Wherefore, the said Managers demand that the said Hon. B. Fra- 
zier, Senator from Knox and Roane Counties, as aforesaid, be ex- 
cluded from this Court— as of right, justice, conscience, equity, and 
the laws of bias, require,'* 

Fending the discussion of which, leave having first been asked 
and obtained, 

Mr. East, one of the Counsel for the defense, read and filed the 
answer of respondent to the Articles of Impeachment preferred 
against him; etc.; which answer is, in words and figures, to-wit:, 

"This respondent, in proper person, comes into Court, and pro- 
testing that there is no such crime alleged in said Articles of Im- 
peachment against him, such as require his disqualification and re- 
moval from office, or to which he_ is, or can be, bound to make 
answer; and reserving to himself all benefit of exceptions thereto 
for insufficiencies, in as full and ample a manner as if the same had 
been demurred to, and protesting that he ought not to be injured by 
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reason of anyt^hing therein contained and' charged, he submits the 
foIlowiD*g, by way of answer thereto: 

He says, that on the 2dth day of June, 1864, he received a Com- 
mission from the Governor of the State of Tennessee, as Judge of 
the Criminal Court, of the Special District, composed of the coun- 
ties of Rutherford, Davidson, and Montgomery: and subsequently, 
this District was changed, so as to be composed of the 'counties of 
Butherford and Davidson; and by a vote of the peoole, on the 22d 
day of February, 1865, he was confirmed in said office, and that as 
such Judge he was exercising the functions of said office on the 4th . 
day of July, 1866, and subsequent to that time. Respondent ad- 
mits, that, by Proclamation of date, June 19, 1866, His Excellency, 
W.G. Brownlow, did call the members of the General Assembly to 
meet in extraordinary session at the State House, in the city of 
Nashville, on the 4th day of July, 1866» for the purposes mentioned 
in said first Article of the Bill of Impeachment. Respondent says 
that he is informed, and believes, that, on said 4th of July, 1866, 
many of the members of the House of Representatives did so meet, 
but that the number so assembled was less than a quorum of said 
House; and that, on no day between said 4th of July and the 11th 
day of said month, did more than forty-nine members of said House 
of Representatives assemble, or answer to the call of the roll of 
said House. He further admits, that, on said 11th day of July, 
1866, the resolutions set out in said Articles of Impeachment were 
voted upon and passed by the members so assembled, being, as 
before stated, less than a quorum of said House. 

Respondent does not know, nor is he prepared to admit, upon 
what Articles of the Constitution of the State, said resolutions 
were based, nor does he know anything of said Rule No. 14, nor 
does he remember ever to have seen the latter, or known of its 
existence, until he saw it in said Articles of Impeachment. If the 
same had ever before been called to his attention, he now fails to 
remember it. Respondent, further answering, says, that the first 
time he ever knew either of the persons, to- wit: A. J.Martin, 
Pleasant Williams, or William Heydt, or their respective relations- 
to the Government, as charged, was in manner following, and by 
the papers hereafter shown, in which their names and offices are 
stated. Respondent says, that, on the 16th day of July, 1866, a 
petition was presented to him, as Judge aforesaid, for a writ of 
habeas corpus^ as follows, viz : 

"To the Hon. Thomas N. Fraaier, Judge, etc. : 

"Your petitioner, Pleasant Williams, a citizen of Carter County, 
in the State of Tennessee, wonld show unto your Honor, that he is 
a member of the Legislature of the State of Tennessee, being a 
member of the Lower House; that on the 28th day of May, 1866, 
the said Legislature adjourned over to the 1st Monday of No- 
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vember, 1866; and in so doing,, by its own adjournment, fixed the 
time of meeting. Since that time — that is, since the adjournment — 
His Excellency, W. G. Brownlow, by some sort of Proclamation, 
has undertaken to cdhvene the Legislature; and under said Pro- 
clamation, some of the members came together, but failed to get a 
quorum, and up to this time, have not had a quorun\. Said mem- 
bers, being less than a quorum, have undertaken, through one 
William Heydt, to arrest, and have arrested, such members as were 
not present; and on the 15th day of the present month, one Thomas 
Frame, in company with a negro— whose whereabouts is not now 
known — came t^ the house of petitioner, in Carter County, Tennes- 
see, and claiming to act under and by authority of said Heydt, 
arrested petitioner and brought him to the city of Nashville, where 
he is now held illegally by said Heydt and Frame; that said par- 
ties, Heydt and Frame, actually now have petitioner under arrest, 
and claim the right to hold him as a prisoner.' And, therefore, 
])etitioner avers : 

"1st. That he is illegally deprived of his liberties by the 
parties aforesaid. 

"2d. Petitioner states that, according to the best information he 
has, he was arrested by authority of a resolution passed by the 
members of the Legislature, or some of them who came to the Capi- 
tol under said Proclamation — a copy of which is here given, as fol- 
lows, to-wit : 

" *J?csoZi;erf, That the Speaker be directed to issue warrants of 
arrest for Messrs. Martin,. Representative from Jackson County; 
Brittle, from Smith; Porter, from Henry; Marable, from Benton 
and Humphreys; Dunaway, from Bedford; Foster, from Hamilton; 
and Williams, from Carter, refractory members of this House; 
and that Captain Hf ydt, as Sergeant-at-Arms, be authorized to 
employ such assistance as may be necessary to carry into effect the 
orders of this body, and that said Sergeant-at-Arms bring suph 
members before this House, to answer for their disorderly conduct 
and contempt of this House.' 

"3d. The legality of this restraint has not already been ad- 
judged, upon a prior proceeding of the same character of this, to 
the best of petitioner's knowledge and belief. 

"4th. This, the first application for the writ of habeas corpm. 
Petitioner therefore prays that said William Heydt and Thomas 
Frame, both of whom are now in Davidson County, in the City of 
Nashville, be made defendants, and required to answer this petition, 
and that the writ of habeas corpus issue to bring petitioner before 
your Honor, that justice may be done in the premises. 

[Signed:] PLEASANT WILLIAMS, 

By J. G. Carrigan. 
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State op Tennessee, Davidson County: This day personally ap 
peared before me, the undersigned, Judge of the Criminal Court 
for the counties of Rutherford and Davidson, in said State, Joseph 
E. Carrigan, as agent of the petitioner, rleasant Williams, in 
the foregoing petition, and made oath that the facts as therein 
stated, arc true, to the best of his knowledge, information and be- 
lief. J. G, Oarbigan. 

Sworn to and subscribed before me, thirf 16th day of July, 1866. 

THOMAS N. PRAZIER, Judge. 

And thereupon, the respondent issued the following writ, to-wit: 
"STiJTE OP TENNESSEE: 

"Jb the Sheriff <^ Davidson Chunty, Tennessee: 

**You are hereby commanded to summon and command Wm. 
Heydt and Thomas Frame to bring the body of Pleasant Williams, 
with the cause of his detention, before me at 9 o'clock, A. M., on 
Hiie 17th of July, 1866, at the Court House, in the Circuit Court 
room, in the City of Nashville, Davidson County, Tennessee, that 
his case .may be dealt with as the law directs; the petition of said 
Williams, sworn to^ having been presented to me, in which it is al- 
leged that the said Heydt and Pramehave him, the' said Williams, 
in custody and confinement, under an arrest, and hold him a prisoner 
unlawfully. You, the said Sheriff, shall read and make known to 
the said Heydt and Prame the contents of this writ; and you, the 
said Sheriff, will have this writ before me at said time and place, 
with a return thereon of your doings in the premises. This 16th 
day of July, 1866. [Signed:] Thomas N. Prazier, Judge, etc. 

That he knew nothing more of said Williams or the cause of his 
alleged illegal confinement and restraint upon his liberties than is 
in said petition stated. Said writ was issued to the Sheriff of 
Davidson county, and on the following day was returned by said 
oflScer, endorsed as follows, to-wit: 

" Came to hand the same day issued, and executed same day, oh 
William Heydt, by reading to nira the within, and Thomas Prame 
is not to be found. [Signed:] **E. E. Patterson, Sheriff, ^^ 

And thereupon, said Heydt not appearing, and said Williams toot 
appearing, said Heydt, by his counsel, made the following return 
to said writ : 

return op wiCliam heydt. 
"William Hedyt makes the following return to the writ of 
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haheiia corpits sued out before the. Hon. Thomas N. Prazier, Judge, 
etc., by P. Williams, together with the cause for not bringing the 
body of said P. Williams: That respondent, is an oflBcer, being the 
Sergeant-at-Arms of the House of Representatives of the General 
Assembly of the State of Tennessee; that on the 14th day of July, 
1866, he arrested the petitioner, who is a member of said House of 
Representatives, being a Representative from the County of Carter, 
in said State, under the authority contained in a warrant issued by 
the Speaker of the said House of Representatives, on the 11th day 
of July, 1866, a copy whereof is annexed hereto, and made a part 
hereof, marked (A,; which issued in pursuance of a resolution 
adopted on the 11th day of July, 1866, by said House of Repre- 
sentatives, a certified copy whfereof is herewith returned and made 
a part hereof, marked (B;) that at the time the said writ of habeas 
corjms was served on respondent, he had, in pursuance of, and in 
obedience to, Said warrant of arrest, issued by the said Speaker of 
the House of Representatives, made return of said warrant, through 
said Speaker, to said House, of Representatives, then in session; 
and the said House of Representatives, after the service of said 
writ, to-wit, on the 17th day of July, 1866, adopted a resolution, a 
copy whereof is returned herewith, marked (C,) containing an 
order on respondent to continue under arrest all members of the 
said House of Representatives detained by respondent, under the 
resolution directing said arrest, until otherwise ordered by the said 
House of Representatives; and respondent returns that, fact, to- 
gether with the. fact that said petitioner is not in the custody of 
respondent, but held by the said House of Representatives, as the 
cause for not bringing the body of the said Williams before the 
Judge to whom this return is now made, this 17th day of Julv, 
1866. William Heydt." " 

"Sworn to and subscribed before me the 17th of July, 1866. 

"DAVID C. LOVE, Gl&rh. 

"By J. F. Hide, D. CI" 

(A.) * "Speaker's Room, 

"jSizH of the Home of jRepresentatives, 
"Nashville, tenn., July 11, 1866. 
"7b Cai^in William JSeydt, Special SergearU-atAmts of the Home 
"of Mepresentatives: . 

'TTou are hereby charged with the proper execution of the follow- 
ing order, this day made by the members present, of the House of 
Bepresentatiyes. You are required to make due return of the 
execution of the same, through me, to the House of Representa- 
tives, now in session. 
"Given under my hand and seal, the day and year aforesaid. 

"William Heiskell, 
^^ Speaker of the Home of Repreaentatives.** 
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(B.) 

^^Besdved by the Hon^ (f Represmtativea cf the State cf Tenr 
nessee, That the Speaker be directed to issue warrants of arrest, 
for Messrs. Martin, Representative from Jackson County; Brittle, 
from Smith County; Marable, from Benton and Humphreys Coun- 
ties; Porter, from Henry County; Brown, from Madison County; 
M. E. W. Dunnaway, from Bedford County; Foster, from Hamilton 
County; Overstreet, from Overton County; and Williams, from 
Carter County, refractory members of this House; and that Capt. 
William Heydt, as Sergeant-at-Arms, be authorized to employ such 
assistance as maybe necessary to carry into effect the orders of 
this body; and that said Capt. Heydt, as Sergeant-at-Arms, bring 
said members before this House, to answer for their disorderly 
coi/duct and contempt of this House. 

"Adopted July 11, 1866." 

"A true and correct copy of the original B>eso1ution. 

"E. H. GoWBN, 
"P. C.oftheH.<fB:' 
(C.) 
** Whereas, By Proclamation, by His Excellency, Gov. W. G. 
BrOwnlow, the present Legislature was assembled under a constitu- 
tional provision, to this end; and vphereas^ divers members of said 
Legislature, of the House of Representatives, absented themselves 
from its lawful service, in contempt thereof; and wJierea^, said 
House of Representatives, in the exercise of its lawful power, and 
to preserve its organization, adopted the following Resolution, 
to-wit: 

" ^Besolvedy That the Speaker of the House of Representatives, be 
directed to issue warrants of arrest for Mr. Martin, Representative 
from Jackson County; Mr. Brittle, Representative from Smith 
County; Mr. Marable, Representative from Benton and Hum- 
phreys Counties; Mr., Porter, Representative from Henry County; 
Mr. Dunnaway, Representative from Bedford County; Mr. Foster, 
Representative from Hamilton County; Mr. Williams, Represent- 
ative from Carter County, refractory members of this House; and 
that Captain Heydt, as Sergeant at- Arms, be authorized to employ 
such assistance as may be necessary to carry into effect the orders 
of this body; and that said Captain Heydt, as Sergeant at-Arms, 
bring said members before this House, to answer for their conduct 
and contempt of this House.'" 

"-4nd whe^^eas,- Captain Heydt, as Special Sergeant-at-Arms, 
through persons properly authorized, did proceed, and did arrest 
P. Williams, Representative from Carter County, in obedience to 
said order of said House of Representatives, and now retains him 
in custody; and tvhereaSy a writ of habeas corpus has been sued out 
before His Honor, Judge Frazier, of the Criminal Court of David- 
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son County, and served upon Captain Hejrdt, commanding him to 
appear before him, with the bod> of said P. Williams, Represent- 
ative from Carter; Therefore, be it 

" Resdved by the House <f Bepresentatives^ That we do respect- 
folly, but most emphatically, deny the jurisdiction of said Criminal 
Court in the premises, and the authority of said Courtto interfere 
in the discipline and or.^anization of the House of Representatives; 
and direct Ckptain Heydt, as Sergeant-at-Arms, to tender this 
Resolution to His Honor, Judge Frazier, as his return to said writ; 
and, furthermore, that Captain Heydt be directed to continue under 
arrest, all members detained by him, under, said Resolution,' until 
otherwise ordered by this House. • > 

"Adopted, July 17, 1866. 

"A true and correct copy of the original, now on file with my 
papers. "Ed. H. Gowbn, 

"P. G. of the H. of B." 

Upon the return of said Heydt, the counsel of said Williams 
moved respondent, as Judge, aforesaid, for an attachment for con-, 
tempt, for the body of said Heydt, because of his failure and refusal 
to bring before the Court the body of said Williams, and claim to 
base their right to the motion and for attachment, upon the follow- 
ing sections of the Code of Tennessee: 

**Sec, 3754. Disobedience of the original writ, or any subse- 
quent order thereon, subjects the defendant to commitment for con- 
tempt, and also to a forfeiture of one thousand dollars to the party 
aggrieved, besides rendering him liable for all damages sustained 
in consequence of such disobedience, 

"Sec. 3765. The attempt to elude the service of the writ of 
habeas corpus, or to avoid the eflFect thereof, by transferring the 
plaintiff to another, or by concealing him, is a high misdemean'or, 
^for which the guilty person, and any one knowingly aiding or 
abetting him therein, shall be fined, on conviction, not more than 
one thousand dollars; and imprisonment not more than one year.'' 

The motion was, by respondent, as Judge, aforesaid, refused for 
the time, and until counsel upon both sides could be heard by re- 
spondent, upon the questions of law involved; that while respond- 
ent might, under the law, have refused to receive said return, he 
was induced to delay the issuance of the writ of attachment for 
contempt, through courtesy to the members of the House, and be- 
cause he felt no sympathy for the petitioner, Williams, believing 
that he had acted in bad faith in refusing to meet the other mem- 
bers of said House. He inducecji the counsel of said Williams 
not to press their said motion, and tacitly cotisent that he be re- 
tained in custody, absent from the Court, until respondent, after 



82 HIGH COURT OP IMPEACHMENT. 



. Th9 People of Tenneasee v$, Thomas N. Frailer, Judge, etc, 

hearing the argument, should determine the law; and the two suc- 
ceeding days were deSroted by respondent, to hearing the argu- 
ments and authorities of counsel upon both sides; and after an 
impartia] investigation of the cause and consideration of the argu^ 
ments, having been actuated throughout with an honest desire to 
attain and arrive at the law of the case, on thq evening of the 
fourth day, he delivered the following as his decision upon the 
petition: 

DECISION OF JUDGE FBAZIEB. 

"The question before the Court has been argued by the counsel, 
on both sides, with much jeai^nestness and zeal, and, I may say, 
with great learning and ability, and they have been listened to by 
the Court with deep attention and interest, and, doubtless, the 
Court has.been materially aided in coming to a conclusion upon a 
subject involving not only the liberty of the citizen, but, in some 
degreCj the nicely-balanced powers of the several departments of 
'tlje State Government. 

"The writ of habeas corpus has been looked upon by the Amer- 
ican people as one of the chief safeguards of personal liberty, and, 
by the Constitution and laws of this State, it may be demanded of 
every citizen as a matter of right; and no Court is permitted to 
refuse it in any case, except where the applicant is detained by the 
process of the Courts of the United States, or when the applicant's 
petition shows no grounds upon which, by law, relief could be 
granted. Upon the hearing of the application, if it is manifest to 
the Court that the applicant is illegally restrained of his liberty, 
the Court is bound to discharge him; but if it appears that he is- 
legally restrained, the writ should be dismissed. The petition in 
this case, substantially alleges, that the petitioner, Pleasant Wil- 
liams, is a citizen of the State; that he is a member of the Repre- 
sentative branch of the Tennessee Legislature; that, on the 28th of 
May- last, said Legislature adjourned, to meet again on the first 
Monday of November next; that since, said adjournment, the Gov- 
ernor, by Proclamation, has convened, or attempted to convene, 
said Legislature; that no quorum had been obtained in the 
House, and that less than a quorum of the House had passed a 
resolution authorizing the defendant, Heydt, as Sergeant-at-Arms, 
to bring petitioner, with other absent members, to the House of 
Representatives, to anwer for their disorderly conduct and con- 
tempt; that under said resolution, the defendants, Heydt and 
Frame, arrested petitioner, carried him from his home, in Carter 
County, to Nashville, where now they hold him a prisoner; that 
said arrest and imprisonment is illegal, and prays to be released. 
Upon the petition, a writ issued, and was executed on the defend- 
ant, Heydt, requiring him to bring the petitioner, with the cause of 
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his detention, before the Court; and to this writ, the defendant- 
fleydt, by his attorney, and without producing the body of the pe, 
titioner, presented his return, which, in substance, states: That, 
by virtue of a resolution of the House of Representatives, directing 
him, as Sergeant-at-Arms, to. bring the petitioner, with other ab- 
sent members, to the House, and a warrant issued thereon, by the 
Speaker, he had arrested the petitioner, and brought him to Nash- 
ville and the House of Representatives; and that since the service 
of said writ, said House of Representatives had passed another 
resolution, directing him to keep the prisoner, and not produce him 
to the Court, as required by said writ ^ 

"The necessity for the production of the prisoner in Court, as an 
indispensable part of the return, being waived fop the present, let 
us proceed to inquire, whether the resoliitions of the House of 
Representatives and the warrant of the Spfeaker, as alleged in the 
return, is a legal and sufficient authority to the defendant, Heydt, 
for the arrest and detention of the prisoner. In examining this 
question the Court has been sensibly impressed with the delicacy of 
its position, and the magnitude of the issue involved. The decis- 
ion of the question either way, has been represented l;)y counsel as 
involving the most serious consequences, not only to the whole 
country, but even to the Court itself. Whatever the consequences 
of the decision may be, they have had, and can have, no influence 
on the mind of the Court, except so far as they may have tended to 
aid in the proper construction of the law involved in the question. 
The legal existence of the present State Government and its 
several co-ordinate departments is not denied; neither is the right 
andr power of the Executive to convene the Legislature in Extra- 
ordinary Session, by his late Proclamation, seriously contraverted. 
But it is insisted by the counsel for the petitioner, that, as he is a 
member of the Legislature, by virtue of the 13th section of the 
2d a^'ticle of the Constitution of the State, he is absolutely privi- 
leged from arrest, during the session of the Legislature, and whilst 
going to and from, the same; and hence his arrest and detention is 
illegal and void, being in direct violation of an express provision 
of the Constitution, From the 12th section of the same article of 
the Constitution, it will be seen that the Legislature, when duly 
organized, and a sufficient number present to transact business, had 
the power to determine the rules of its proceedings, and punish 
members for disorderly behaviour; and from the construction given 
by Congress to a provision of the Constitution of the United 
States, nearly similar in language to the said 13th section of the 
2d article of the Constitution of this State, as shown and declared 
by the 36th rule adopted by the House of Representatives for their 
government^ it seems clear that this privilege or exemption from 
arrest, was intended only to protect 'the member from arrest by 
other persons or authorities, outside of, and disconnected with, the 
3 
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I^egislatttre itself; and the Legislatore, when dnij assembled antl 
qQalified to transact their regular business, could arrest, lawfully, 
any one of its members for disorderly conduct. But it is further 
insisted that the House of Bepresentatives has never been organ- 
ized under the Proclamation of the GoTcrnor, or at least that it 
has never had a quorum or a sufficient number of its membem 
present to transact any business, except to adjourn from day to day; 
and that the resolution, under which the petitioner was arrested 
was passed without a quorutn, and is void, and can afford no pro- 
tection to the defendant. In answer to this, it is insisted by the 
counsel for the defendant, that the Court has no jurisdiction or 
right to inquire into or decide upon the acts of the Legislature, 
and particularly when these acts are in relation to one of its own 
members; that such action of the Court would produce a conflict 
between the legislative and judicial departments of the Govern- 
ment It is cheerfully and readily conceded that the Courts have 
no right or authority to interfere with the Legislature in the r^Q- 
lation of its own body, or the punishment of its members, in any 
manner they may see fit, when it is once organized as a legislative 
body; and it is further admitted, that it is always a delicate and 
unpleasant task for the Court to decide any law, resolution or other 
act of the Legislature to be in conflict with the Constitution, and, 
therefore, void, and should never be done but upon the most satia- 
factory conviction of the illegality of the acts. But, surely, it can- 
not be denied, that from the very organization of the several de- 
partments of government, that it must often become necessary for 
the judicial to determine the validity of the acts of the legislative. 
This is one of the balances of power, so wisely provided by the 
Constitution. The legislative department is governed by law, aa 
well as the judicial; and it can pass no law or resolution not 
authorized by the Constitution in express terms, or by reasonable 
and necessary construction or inference. The judicial must dedare 
what is law, and in doing this, the Courts are necessarily compelled 
to determine, when the question is presented, whether the law, reso- 
lution or act of the Legislature, under consideration, is valid imd 
binding, or not. 

"The resolution, set up in the return, as justification for the 
arrest, and now under consideration, was obviously passed to 
enforce the attendance of absent members. By the last clause of 
the eleventh section of the second article of the Constitution, it is 
provided "that two-thirds of each House shall constitute a quorum 
to do business; but a smaller number may adjourn from day to 
day, and may be authorized, hy law, to coltnpel the attendance of 
absebt members.' Now, it is insisted by the counsel for the peti- 
tioner, that there was no quorum in the House when the resolutioa 
was passed; and that there is ho law passed, either for the govern- 
ment of the House, or otherwise, authorizing a less number tban 8t 
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quoram to enforce BQch attendance; and ftence, the resolatton ia 
without authority of law, and veid. On tho other hand, it is 
insisted, that, by the common law, by parliamentary usage, and the 
necessity of the case, it may be done; and that the Legislature, or 
any number of its members elect, can do anything in the ordinary 
boands of legislation, which is not expressly prohibited by the Con* 
stitution. It seems very clear, that in this country, the power of 
the L^islature to make laws is derived alone from the Constitu- 
tion, either expressly granted, or reasonably to be inferred; that 
individual members can do no l^islative act, merely from their 
election, no more than a man could act from an appointment or 
election without a commission; hence, before they can pass laws, or 
do any other valid act of legislation, they must unite and form 
themselves into an assembly, and before they can proceed to busi- 
ness, there cSust be present at least two- thirds of the whole numbeV. 
Now, if the construction contended for, was admissible, that any 
number of members duly assembled, can do any business not ex- 
pressly forbidden, this provision of the Constitution would be 
wholly nugatory. The Constitution permits a quorum to do busi- 
ness, but it surely does not, by express terms or reasonable con- 
struction, permit a less number to do more than to a<^ourn from 
day to day, and to enforce any law in existence made to compel the 
attendance of absent members. Then, is there any law or rule of 
the House, adopted by a quorum, authorizing a less number of 
members than a quoriim to enforce the attendance of members? 
There has been none referred to the Court, nor has it been able to 
find any. Is such law or power inherent in such a number, or may 
it be inferred from the necessity or nature of the case? The Court 
is unable to see it, if it is, or can be inferred. It is readily con- 
ceded that it is the duty, and a high and solemn duty, of every 
member of the Legislature, to attend, when duly called by the Ex- 
ecutive, or otherwise, and to take part in its proceedings, no matter 
what may be before it, or how much he may be opposed to the 
action of the majority; but if his sense of duty and moral obliga- 
tion do not force his attendance, and the Legislature has provided 
no law by which a less number than a quorum of the members can 
enforce his attendance, the evil, no matter how great, must be borne 
till a remedy is legally provided, and his arrest without authority 
of liaw must be deemed illegal. And it cannot be perceived how 
the declaring by a Court ihsLt the acts of one or any number of 
members of the Legislature, less than that authorized by the Con- 
stitution and laws of the State, to act in the capacity of a legisla- 
ture, to be illegal, could be construed to be interfering with the 
privileges of the Legislature, or conflicting with the legislative de- 
partment of the Government, simply because the Court undertakes 
to decide upon questions arising between some of its members. 
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Sorely it would ntJYer be contended, that if one or many of the 
members of tbe Legislature, should, during a recess of the Legisla- 
tore, seize and imprison another member, that a Court could not 
interfere for his relief, simply because they were all members of the 
same Legislature. Members of the Legislature are, in their indir 
vidual capacity, as amenable to law as other persons, and have no 
privileges above other citizens, except while in the capacity of legis- 
lators, in session, or going to and from the place of assembly. But 
it is said that there is no sufficient evidence before the Court show- 
ing that 'the resolutions set up in the return as a defense, were 
passed by a less number than two- thirds of the whole Legislature: 
and th^t, in the present state of the pleadings in this case, it should 
be taken that they were passed by a quorum. The petitioner al- 
leges, as one ground of the illegality of his restraint, that he was 
arrested under an order or resolution passed by a number of the 
members of the Legislature, less than a quorum. The return of the 
defendant does not deny this allegation, nor is thtf fact that the 
resolution was passed by a quorum affirmed in the return, except 
inferentially; and it was not denied, in point of fagt, in the argu- 
ment. The fact that no quorum had been obtained was daily pub- 
lished in the legislative organ, and it may well be inferred from the 
resolution itself. It directs process against various absent mem- 
bers, indicating that the desire for their attendance was to secure a 
qi^orum. It is true, that the resolution charges the absent members 
with disorderly conduct and contempt. These are indefinite ex- 
pressions, and might be applied to an obstinate refusal to appear- 
But there seems to be a distinction drawn by the Constitution be- 
tween disorderly conduct in the Assembly, and a mere refusal to 
attend. In the /ormer, they had to be presented by the House; in 
the latter, their attendance is to be enforced by laws passed for that 
express purpose. In view of all these facts and circumstances, it 
would be a very technical adherence to the rules of pleading and 
evidence, to hold that these resolutions were passed by a quorum. 

'*Upon the whole case, after mature and anxious reflection, and 
surely unbiased and uninfluenced by any external circumstances or 
results, but alone influenced by a solemn conviction of public duty, 
the Court is constrained to decide that the return shows no legal 
ground for the restraint of the petitioner, and affords no legal jus- 
tification to the defendant, for the arrest; and as the defendant has 
fialed to produce the prisoner before the Court,' as required by the 
writ, an attachment must issue against him for contempt.'^ 

And having reached the conclusion announced in said opinion, 
he, therefore, issued said writ of attachment, upon the renewed 
motion of the counsel for petitioner, and precept for the body of 
said Williams, who had been so held up to this time, to the Sheriff, 
as follows: 
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"STATE OP TENNESSEE: 
** To the Sheriff if Davidson County: 

" Whereas, A writ of AoJcas ootyus was issued by me, JThoraas 
N. Frazier, Judge of the Criminal Court, etc., oa the 16th day>)f 
July, 1866, commanding llVm. Heydt, to bring before me the body 
of one Pleasant Williams, who, it was alleged, was illegally re- 
strained of hia liberty by said Heydt; and fjohereas, said Heydt 
made a return mithout bringing the body of said Williams, and 
which return shows that said Williams is held under and by a reso- 
lution of the House of Representatives of the State of Tennessee; 
but it being expressly charged in the petition, that this resolution 
was passed by less than a quorum, and not being denied. by the tjb- 
turn, and the undersigned judge being satisfied from the whole 
case; that said Williams is held under a resolution x>f persons who 
are members of the Legislature, but that there was no quorum, the 
olyect being to procure a quorum; and the undersigned judge being 
of opinion that less than a quorum Could not arrest another mem- 
ber, there having been no law passed, authorizing it; and therefore, 
that said return is insuflficient, and that said Heydt is in contempt; 
and the petitioner, by his counsel, having moved for a writ of at- 
tachment; to attach the body of said Heydt: 

" These are^ therefore^ to command you, the SheriflF of Davidson 
County, to attacli the body of said Wm. Hevdt, and bring him 
before me to answer for his 'contempt; and tnat the Sheriff also 
bring up the body of said Pleasant Williams, to the end that he be 
discharged, and no longer wrongfully restrained of his liberty; and 
that you execute this writ and. make return thereof, instanter, be- 
fore me, at Che Court House in Nashville. 

" Given under ray hand and sea), this 19th day of July, 1866. 

"THOMAS N. FRAZIER, 

''Judge of the Orimirud Court J^ 

And the same was returned, as follows : 

First Return. — " Came to hand the same day issued, and exe- 
cuted in part by taking the body of Capt. P. WHliams and bring- 
ing hfm before the Hon. Thos. N. Fragier by command. Heydt 
has not yet been found. . " W. C. Shaw, 

"July 19, 1866. ^ ''Deputy Sheriff J\ 

Second Return. — "Since last evening I have executed the within 
writ of attachment, by taking the body of William Heydt, and 
have him here now before your Honor, to be disposed of as the law 
directs. This, July 20th, 1866. "W. C. Shaw, 

"Deputy Sheriff:' 
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And thereopon, respondent, aa Judge aforesaid, deliyered the fol- 
lowing as his opiilion : 

JUDGMENT OP THE COUBT. 

**,Tlie State of Tennessee on the relation of Pleasant Williams vs. 
' William Heydt and Thomas Frame: 

TeUiim fiyr Writ cf Habeas Carpus. 

^'Upon the petition in this cause, a writ was issued to the Sheriff 
of Davidson County, requiring him to make known to the defend- 
ants, Heydt and Frame, that they were required to bring the body 
of the petitioner, before me, at the Court House in Nashville, on 
the nth^of July, 1866; which was returned, executed on the de- 
fendant Heydt, Frame not to be found. On the 17th of July, ,1866, 
the defendant Heydt, by his attorney, without producing the peti- 
tioner before the Court, presented his return; and the necessity for 
the production of the petitioner, being for the present waived, the 
legal' questions involved in the return were argued at great length, 
by counsel on both sides; the Court delivered its opinion in writ- 
ing, upon the sufficiency of the return, which is referred to, and 
made a part of this judgment; and for the reasons therein assigned, 
the Court held the return was insufficient to justify the arrest and 
detention of the petitioner, and ordered an attachment against the 
defendant, Heydt, which was returned executed in part, by produc- 
ing the body of the petitioner before the Court, on the 19th of 
July, 1866; and therefore, the said Pleasant Williams was released 
and discharged from custody by the Court; and said attachment, 
being returned again on the 20th of July, 1866, executed in full by 
arresting, and bringing the body of the defendant, Heydt, befoi*e 
the Court; and the Court being satisfied from, the return and the 
whole case, that the deieudant, Heydt, had intended no contempt of 
the authority of the Court; that the arrest of the petitioner, and 
subsequent detention, was done by him, under what he supposed 
was legal authority; it was, tiierefore, ordered and considered, that 
the said defendant, Heydt, be discharged and released from the at- 
tachment; and that he pay the costs of this application; which costs 
were paid over by him, in the presence of the Court, and the de- 
fendant was permitted to go hence, without delay. 
. "July 20th, 1866. "THOS. N. FRAZIER, 

Judye of the Criminal Court for 
Davidson and BtUheiford GounUes/^ 

Respondent would further answer and show, that on the 15th 
day of July, 1866, the following petition was presented to respond- 
ent, as Judge aforesaid, in behalf of Hon. A. J. Martin : 



i 
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**To the Eon. Thomas K fVazier, 

^ ^\Judge of the Crimincd Courts etc: 

"Tour petitioner, "A. J. Martin, who is a citizen of Jackson 
County, in the State of Tennessee, would show unto your Honor, 
that he was elected as a member to the Lover House of the Legis- 
lature^of the State of Tennessee,' at the last election held for the 
said County of Jackson; that about the middle of May last, the 
Legislature adjourned over until the first Monday in November 
next thereafter; that since that time, the Q-overnor, by Proclama- 
tion, ordered the Legislature to convene at Nashville, on the 
fourth Monday of July, 1866.. Some of the members, but not 
enough to make a quorum, in pursuance of said Proclamation, came 
to Nashville. Petitioner did not come. Upon ascertaining that 
they had not a quorum, they, the members present, passed a rosolu- 
tion, ordering one William Heydt to arrest petitioner, with other 
members who were not present. That said Heydt, under the direc- 
tion of said members, did, on the — day of July, 1866, by his 
agents, arrest petitioner, at his home in Jackson County; that he 
was immediately brought to Nashville, and has ever since been kept 
a prisoner, and is now a prisoner, in the custody of said Heydt; 
that in view of a writ of hibeas corpus being sued out, or which 
had been sued out by another member, confined with petitioner, 
said members at the Capitol, passed a resolution, in which they 
style themselves a House of Representatives, and in and by said 
resolution, ordered petitioner with others, to be still kept a prisoner. 

"Your petitioner expressly charges, that the persons who passed 
these resolutions,. were not a House of Representatives; that they 
did not have a quorum; that at no time since the Proclamation of 
the Governor, has there been a quorum present; that fifty-six, or 
two- thirds, have not been present, or were not present at either of * 
said times, when said resolutions were passed; that the Speaker 
had decided there was ho quorum, and that the object of the arrest 
was to make a quorum. 

"Your petitioner expressly charges, that said body of men, -less 
than a quorum, had no power or authority of law for his arrest. 

** Your petitioner, expressly charges, that he is illegally restrained 
of his liberty, at the Capitol, at Nashville, by William Heydt. 

"That, according to the best of his information and belief, he 
wa3 arrested under, and by authority of a resolution in the follow- 
ing, words: 

^'Besdved by the House of RepresentaJtives of the Stale of Tennes- 
see. That the Speaker be directed to issue warrants of arrest for 
Messrs. Martin, Representative from Jackson County; Brittle, from 
Smith County; Marshall, from Benton and Humphreys Counties; 
Porter, from Henry County; Overstreet, from Overton; and Wil- 
liams, from Carter, refractory members of this House; and that 
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Capt. William Heydt, as Se^geant-a^A^m8, be authorized to em- 
ploy such assistance, as may be necessary to carry into effect, the 
orders of this body; and that said Heydt, as Sergcant-at-Arms, 
bring ^'aid members before this house, to answer for 'their disorderly 
condnct, and contempt of this House. July 11, 1866. 

"And petitioner expressly charges, that this resolution was not 
what it purporsts to be, a Resolution of the House of Representa- 
tives, but that, in fact, it was passed by less than a quorum, after a 
formal decision that there was no quorum. 

" Petitioner further arers, that the ralidity or legality of this 
arrest, has not been adjudged upon a prior proceeding of this, to 
the best of petitioner's knowledge and belief; and that this is the 
first application for the writ of habeas corpus. ' 

"The premises considered, let said William Heydt, who is now 
in Davidson County, be made defendant, let the writ of JiabeciS 
corpus issue, to have petitioner brought before your Honor, that 
justice may be done in the premises; and that he may be no longer 
restrained of hid liberty; and let him answer this petition." 

" State op Tennessee, Davipson County: 
"A. J. Martin, makes oath, that the facts stated in the foregoing 
petition are true, to the best of his knowledge and belief. 

A. J. Maetin. 
"W. L. Mathews, Justice of Peace. 

And thereupon, respondent, as Judge aforesaid, issued the follow- 
ing precept to the Sheriff of Davidson County : 

"State op Tennessee, Davidson County: 
"TIo the Sheriff qf said County (f Davidson: 

"Whereas, A. J. Martin, has presented tb me, his petition sworn 
to, in which it is alleged, that he is a citizen of Jackson County, 
Tennessee, and that he has been arrested, and illegally restrained 
of his liberty, by one William Heydt, in the Capitol, in the City of 
Nashville, in said County of Davidson, you are hereby copimanded, 
to read and make known, the contents of this writ to the said 
Heydt, and command him to bring the body of the said A. J, Mar* 
tin, before me, at the Circuit Court room, in the Court House, in 
the City of Nashville, in said County of Davidson, instanter, 
together with the cause of his said arrest and detention, that he 
may be dealt with as the law directs When and where" you will 
return this writ, with a return thereon, of your doings in the 
premises. 

" This 19th day of July, 1866. 

THOMAS N. FRAZIER, 
^^Jiuige of the Criminal Court." 
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And the same was returned on the 20th day of July, 1866, as 
follow &c 

"Came to hand July^ 19, 186.6, and executed this writ as com- 
manded, and the defendant, William Heydt, is now before the Court 
fpr trial. -I have also brought the body of the petitioner, A. J. 
Martin, before the Court, to be disposed of as the law dii^ects. 
This 20th day of July, 1866- 

"W. C. Shaw, 

"Deputy Sheriff. 

And thereupon, respondient, as Judge aforesaid, announced the 
' following judgment: 

"A. J. Martin vs. William Heydt* 

"Petition for writ of Habeas Corpus: 

"In this case a writ was issued upon the foregoing petition, and 
placed in the hands of the Sheriff of Davidson County, on the 19th 
of July, 1866, and returned by said Sheriff on the 20th ot July, 
1866, before me, at the Court House, in Nashville, shewifig that it had 
been executed on the defendant; and the said defendant, Heydt, 
having appeared before me, with the body of the petitioner, A. J. 
Martin, as required by this writ; and the defendant, Heydt, declines 
to make defense to his action in the premises, and agrees that it 
• abide the decision of the cause of Pleasant Williams, decided by 
this Court on yesterday, on a precisely similar application, and in- 
volving the^same facts; and the Court being fully satisfied, from the 
reasons assigned in said case of Pleasant Williams, and which is 
hereby referred -to as part of this judgment, that the petitioner is 
illegally restrained of his liberty, it is therefore considered by me, 
that the said A. J. Martin be released and discharged from the cus- 
tody of the defendant, Heydt, and go hence without day; and that 
the defendant, Heydt, pay the costs of this application, which he at 
once paid in the presence of the Court, and the said Heydt is hence 
discharged. This July 20th, 1866. • 

"THOS; N. PRAZIER, 
"Judge of the Crimincd Court for Davidson 

"and Rutherford Counties.^' 

Respondent would state, that the case of said Martin, was not 
argued, or soughi; to be, by counsel for either side, but went off, on 
the reasons given in the case of Williams, and without any return 
of the reason or manner he was held or restrained of his liberty. 

Respondent would now submit to the Court the following sections 
from the Code of Tennessee, which then and now, he conceives to 
be obligations imposed upon him by law, and defining his duties as 
a Judge, in cases of a habeas corpus: 
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»"Sbc. 3720. Any person, imprisoned or restrained of his liberty, 
tinder any pretense whatsoever, except in cases specified in the next 
section, may prosecute a writ of habeas corpus^ to inquire into the 
cause of sach imprisonment and restraint. 

"Sec. 3721. Persons committed or detained, by virtue of process 
issued by a Court of the United States, or a Judge thereof, in cases 
where such Judge, or Court, have exclusive jurisdiction, by the 
commencement of suits in such Courts, are not entitled to the ben- 
efils of this writ. 

' "Sec. 3722. Application for the writ, shall be made by petition, 
signed either by the party for whose benefit it is intended, or some 
person on his behalf, and verified by aflSdavit. 

"Sec. 3729. It is the duty of the Court, or Judge, to act upon 
such applications instanter] and a wrongful and willful- refusal to 
grant the wfit, when properly applied for, is a misdemeanor in 
ofiSce, besides subjecting the Judge to damages at the suit of th.e 
party aggrieved. 

"Sec. 3746.. Af the time of making the return, the person on 
whom the same has been served, shcdly cdso^ produce the body of the 
person detained, according to the command of the writ, or show 
good cause for not doing so. 

"Sec. 3747. If the cause shown for not producing such person, 
be sickness, or infirmity, the fact shall be verified by affidavit, and 
other evidence, if required. 

"Sec. 37()1. The party detained shall be remanded to custody, 
if it appears he is detained — 

*lst. By virtue of process issued by a Court, or Judge of the 
United States, in a case where such Court or Judge, has exclusive 
jurisdiction. 

*2d. Where the time during which said party may be legally 
retained, has not expired. 

*3d. In every case in which the detention is authorized hy Jxiw! 

"Sec. 3762. The costs of proceedings under this chapter, except 
-whenever otherwise expressly provided, shall be adjudged as the 
Court, or Judge, may think right, and taxed and collected as in 
other cases." 

Also, Respondent submits to the Court, the high and solemn ob- 
ligation imposed upon him, as a Judge of the State, to see that all 
the rights of the citizens are administered. By section 8 of the 
"Bill of Rights," of citizens, it is declared: "That no free man shall . 
be taken or imprisoned, or disseized of his freehold, liberties^ or 
privileges, or outlawed or exiled, or in any manner destroyed, or 
deprived of his life, liberty, or property, but by the judgment of his 
peers, or the law of the iand." 

It will be evident to the Court, from a very slight observation 
of the sections of the Code relating to habeas corpm, and the con- 
stitutional clause relating to this writ and the liberties of the citi* 
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zen, that Respondent, as Judge, aforesaid, was placed under the 
highest and holiest obligations of law, as well as penalties, to pro- 
tect the citizen against every illegal restraint put upon his liberties 
or privileges; and that, in any case of doubtful legal authority to 
restrain a teitizen, it would be the duty of the Judge, or Court, to 
order his release; because it is more in harmony with the spirit of 
of our laws and institutions, that if an error be committed, that it 
be committed in favor of liberty and freedom. 

Respondent admits that ho knew that both Houses of the Legis- 
lature, when constitutionally organized and duly assembled, with a 
quorum present, possessed high and important privileges; but he 
did not know that individual members had other or greater privi- 
leges than a private citizen, until a sufficient number of them had 
assembled together, to constitute a constitutional body, competent 
to act. Respondent admits, that he was botmd to know, and that 
he did know, at least, some of the laws of the land, as well as some, 
if not all, the provisions of the Constitution of the State of Tennes- 
-fiee. But he denies, that he did know of any provisions of the 
Constitution, or that there is any provision in the Constitution, by 
which a less number than two-thirds of either branch of the Le^gis- 
lature, is authorized to pass any law or resolution, or do any other 
legislative act, except to adjourn from day to day. It is admitted, 
that, by the eleventh section of the Constitution, that the Legisla- 
ture may pass a law, by which, or by the provisions of which, a less 
number than two-thirds of either House may compel the attend- 
ance of absence members; but it confers no power upon such less 
number to enforce attendance by their own mode, by warrant, reso- 
lution, or other process. They can only enforce the law, when it is 
passed — not pass it; and Respondent denies, that any such law ex- 
ists on the Statute Booi:s of Tennessee; or, if it docs, that he had 
any knowledge of such law. Respondent further dienies, that he 
knew, at the time of the issuance of the writ, anything in relation 
to the rules of the House; but he did know, that a rule of the 
House was no law, unless it had been passed by both Houses, in the 
constitutional way. He admits, that he knew that it was one of 
the rights and privileges of all duly-assembled legislative bodies, to 
enforce the attendance of absent members; but he did not know, 
that a less number than a quorum could pass laws for that purpose. 
Respondent admits, that he issued the writ, after deliberation, wil- 
fully; but he again denies, that it was issued either corruptly, or 
maliciously, or feloniously, as is so often charged. It is substan- 
tially admitted, in the starting point of the first Article of Im- 
peachment, that there was no quorum in the House at the time 
Williams was arrested, or at the time the resolution for his arrest 
was passed; and Respondent asserts, that he did not know that a 
less number of members than a quorum, possessed the privileges 
of a duly organized House of Representatives. He denies, that 
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he had any intent, or desire, to interfere with their privileges; and 
asserts, that if he had known of any law, obligatory usage, or cus- 
tonv by which the members, less than a quorum, were authorized to 
arrest an absent member, merely for absence, be would have refused 
the writ. Respondent most positively denies, that he had any de- 
sire, or intention, of defeating the presence of a quorum in the 
House; and the fact, that he permitted the members, and their 
agent, Heydt, to hold Williams in custody for nearly, or quite, 
three days, while his case was being argued and d(>liberated upon 
by Respondent, shows that Respondent had no such intent; for, 
during that time, as Respondent is informed and believes, a quoruia 
was obtained in th6 House, and the Constitutional Amendment 
was duly ratified by the House long before the said Williams was 
discharged under the writ. Respondent, further answering, ad- 
mits, that, after hearing the argument of counsel on both sides, 
and after examining all the authorities produced, or which he 
could find, and after giving the question a iull, candid, and deliber- 
ate consideration, he was honestly of the opinion, that the return 
made by the said William Heydt, to the writ, was insufficient, and 
presented no sufficient legal srrounds for the arrest and detention 
of said Williams, and so decided. Respondent, further answering, 
respectfully insists, that his decision upon the return made to the 
writ, was legal and right; that there is no law, custom, or parlia- 
mentary usage in Tennessee, under which the arrest of Williams 
can be justified. 

By reference to the 8th section of the Bill of Rights of Tennessee, 
as set out before, it will be seen that it is there emphatically de- 
clared, "That no free nian shall be taken, or imprisoned, or deprived 
of his life, liberty or property, but by the judgment of his peers, or 
the law of the land." From this it would seem, that before a man 
can be arrested, there must be some law authorizing it. It surely 
can not be done at the^mere will of one or more men. The mere 
failure, or even refusal, of a member of the Legislature to attend, is 
nowhere declared to be a crime. In the first Article of Impeach- 
ment, the arrest of Williams is attempted to be justified, under the 
the 11th and 12th sections of the Second Article of the Oonstitu- 
tion. In those two sections, it is seen, that two-thirds of each 
House shall constitute a quorum to do business, but a smaller num- 
ber may adjourn from day to day; and that smaller number may be 
authorized, by laWy to compel the attendance of absent members- 
Now, it is submitted, that no fair or rational construction of these 
provisions, could mean more than, that a less number than two- 
thirds could execute or enforce any law that might be enacted for 
that purpose. The 12th section provides for the making of rules 
by each House, foi; the government of the House in its mode of pro- 
ceeding, and for punishing its members for disorderly behavior: the 
two sections, taken together, making an obvious distinction between 
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absence and disorderly conduct; in the latter case, it authorizes 
each House — that is, when there is a quorum present — to punish, at 
their discretion; in the former, for absence, neither House, sepa- 
rately, can punish for it, or enforce the attendance; but the attend- 
ance "must be compelled, or enforced, by virtue of authority derived 
from both houses, viz: by a law duly passed by both Houses for that 
purpose. It is different as the two Houses of Congress, under the 
the Constitution of the United States. By the first'Article and 5th 
section of the Constitution of the United States, it is provided, that 
a majority of each House shall constitute a quorum to do business; 
but a smaller number may adjourn from day to day, and may be au- 
thoj'feed to compel the attendance of absent members; not by law, 
as in Tennessee, but by a rule of each or either of the Houses, or 
by resolution of a majority, or by any other mode that either House 
might adopt. And under this provision of the Constitution, a rule 
was adopted by the House of Representatives, enforcing the attend- 
ance of members by arrest; but even under that rule, fully author- 
ized by the Constitution, the absenting member was released from 
custody so soon as he was brought into the House, doubtless under 
the rational conviction that, in a representative government, repre- 
sentation must be free, and not under duress. Respondent, further 
answering, states, that when said Heydt, the alleged Sergeant-at- 
Arms, by his Counsel, presented the resolution passed by tlie mem- 
bers present, of the House, as a return to the writ of habeas corpits, 
he failed, as before stated, to produce the body of Williams, as he 
was commanded by the writ to do, and which was a plain and palp- 
able disobedience of the writ, and subjected him, by the laws of 
Tennessee, to commitment for contempt, to a forfeiture of one thous- 
and dollars, and to damages to the party aggrieved. But, as before 
stated, Respondent induced Williams' Counsel to waive the appear- 
ance of Williams, until the Respondent could hear and determine 
whether he was restrained of his liberty by legal authority or not, 
before Respondent would proceed against said Heydt, or enforce the 
appearance' of Williams. And Respondent admits, that after hear- 
ing the case fully argued, and mature deliberation, as before stated, 
given to the case, ho was conscientiously of the opinion, as he is yet, 
that the causes and authority alleged in the return for the restraint 
of Williams was insuflScient. Respondent did issue process to the 
Sheriff of Davidson County, requiring him to bring the body 
of Heydt, as 'Vrell as of Williams, before Respondent; the said 
Heydt to answer for his disobedience of the writ;.and the said Wil- 
liams to be discharged; not corruptly, maliciously and feloniously, 
as charged against him, but simply, as^a matter of course, to effect- 
uate and carry out the judgment he had rendered upon the hearing 
of the cause. 

Repondent further admits, that upon this writ the saidfHeydt and 
Williams were brought before respondent, and the said Williams 
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was discharged. But he most positively denies that the said Heydt 
was fined one cent for contempt, as is alleged in the second Article 
of Impeachment; but alleges, that, to the reverse of what is charg- 
ed, he informed said Heydt that respondent was satisfied that he 
had acted under the instructions of the members of the House in 
good faith; and instead of enforcing upon him any of the penalties 
prescribed by the Statute, respofident discharged him, without com- 
mitment or one cent of fine, merely giving judgment against him for 
ten dollars and costs, which was about one-half the costs in the case, 
and without any order that he should be committed till it was paid, 
as is erroneously charged. Respondent, further answering to the 
charges in the second Article of Impeachment, denies that he exer- 
cised illegal power, or assumed unprecedented judicial functions, in 
the discharge of Williams, as is charged in said Article. He in- 
sists that he exercised nothing but the ordinary powers conferred 
on judicial officers in like cases; and he is unable to perceive how 
it could be considered an exercise of illegal power in a Judge to 
discharge a man from imprisonment, if the party was illegally re- 
strained of his liberty. Surely, this respondent, as a Judge of gen- 
eral jurisdiction, had this power; and the only question is, was he, 
the said Williams, illegally restrained of his liberty? If he was, it 
is insisted that it was one of the common duties and powers of a 
Judge to release him; if he was legally restrained of his liberty, 
then respondent exercised one of his ordinary powers, erroneously, 
for he asserts that he exercised his best judgment upon the question, 
and decided it as he honestly thought the law was, with no im- 
proper, corrupt or malicious, dishonest or felonious motive, as is 
alleged so repeatedly against him. It is admitted, that respondent 
released Williams from custody, as heretofore stated, upon an hon- 
est conviction that he was illegally restrained of his liberty; and 
that the said Heydt was brought before respondent to answer for 
his disobedience of the writ of habeas corpus; but his appearance 
was more from form, to carry out the judgment rendered, than any 
thing else, as he was at once discharged, without fine or commit- 
ment, or other harsh treatment, upon the payment of a part of the 
costs, as before stated. Respondent denies, that he knew that Capt« 
Heydt was Sergeant-at-Arms to the House of Representatives, nor 
did he know that^any such office existed in Tennessee, further than 
in the resolution offered, as a return to the writ of habeas corpus — 
Capt. Hevdt was directed to present the resolutions as ^'Sergeant' 
at- Arms. Respondent admits, that from said resolution presented 
as a return to the writ, he knew that the members of the House 
present, who did not claim to be a quorum, denied respondent's 
jurisdiction, upon the habeas corpus^ and that they had directed 
Capt. Heydt, to liold the custody of Williams. But respondent 
waived all this, and took no steps to enforce the attendance of 
Williams, until the case was fully heard, as before stated. Respond- 
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exit admits, that he did know, or at least he believed that he knew, 
the powers and privileges of the House of Representatives, in rela- 
tion to enforcing the attendance of absent members; but he denies, 
that he had any knowledge of the mode adopted by the members In 
Williams' case, that was authorized by law. Respondent denies 
that he knew that the House of Representatives had jurisdiction of 
Williams, as he was informed, and so believed, that there was not a 
quorum present, to constitute a House, or to take jurisdiction over 
him, or do any other business, except to adjourn. \ 

Respondent is well aware that the present Sta|te Government 
came into existence, after a protracted war— and against the wishes 
of many persons — that before the time of its existence, he, in com- 
mon with many of his fellow-citizens, had contributed whatever of 
capacity he possessed, much of his time and labor, to assist in that 
result — that he had, before its existence, put himself, in connection 
with those whose efforts were directed to that end. And long be- 
fore, even its most ardent friends, could do no more than hype for 
its success, and when to indulge- such a hope publicly, met with 
frowns of discouragement, and actual danger, he accepted in its 
provisional government, a judicial position, in the hope and desire, 
that his efforts in that position, added to those of others, might re- 
* suit in a permanent and enduring State Government. That as a 
citizen and ofiScer, after a State Government was inaugurated, and 
established, he, as before, contributed his personal and official influ- 
ence, to sustain and support it, and can now call to mind, no act of 
his, relating thereto, either of official or unofficial nature, the object, 
intent and design of which, was not to sustain or uphold this Gov- 
ernment, which, perhaps, he vainly felt, he had contributed to create 
aad build up. 

Respondent would further state, that at no time, did he sympa* 
thize with those in their revolutionary acts, who refused to meet 
other members of the General Assembly, on said 4th of July, 1866, 
in accordance to the Proclamation of His Excellency, the Gover- 
nor; that during the progress of the proceedings before him, on 
said petition of habeas corpus, he so expressed himself, and felt a 
sense of regret, that a faithful and honest discharge of his duties aa 
a Judge, impelled him to the judgment he gave. 

While this respondent now claims and insists, that the opinion 
and judgment, given by him, as Judge aforesaid, upon said two 
petitions, and all his acts therein and thereunder, whether relating 
to the law or the persons, were correct, and in accordance with the 
laws and constitution, he will still insist, that he is .not to be con- 
sidered as guilty or innocent, according to the supposed correctness 
or incorrectness of his opinion of the law expressed by him, for it 
would follow that error in opinion, however honestly entertained, 
might be a crime, and every Judge in the State would be liable to 
impeachment, for all commit errors in their judgment of the laws. 
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Respondent now, with an humble trust in Providence, and a con- 
sciousness that he has discharg'ed all his official duties, to the best 
of his knowledge and abilities; and that he has intentionally com- 
mitted no violation of the laws of his land, no breach of the privi- 
leges of the House of Representatives, no effort to defeat tlie opera- 
tions of any department of the State Government, and confiding in 
the integrity, independence, and impartiality, of his Judges, and 
that they will hear patiently, and conscienciously determine his 
case, unmoved' by party spirit, prejudice or political motives, gov- 
erned ithroughout, by that moral and Christian rule, that each will 
render that justice to this respondent, which he would wish to re- 
ceive, he submits himself to their decision, conscious that in a little 
time his accusers, his judges and himself, will be summoned before 
an Omnipotent Judge, to whom each will be required to answer, for 
the deeds of this, and all other days, and hopes that himself and his 
judges, at that awful hour, ca,n appeal to the rectitude and purity, 
of this day^s work, with an approving consciousness. 

THOMAS N. FRAZIER. 

Whereupon, leave having first been'asked and obtained, 

The Managers on the part of the House of Representatives, by 

their Counsel, appeared, and filed their replication to the aforesaid 

•answer, in the words and figures as follows: 

Before the Senate of the State of Tennessee, sitting as a High Gourt 

of Impeachmmtj in the matter of Impeachmeifd of the Hon. 

Thomas N- Frazier, Judge, etc.: / 

Replication, by the Managers on the part of the House of Repra- 

sentatives of the State of Tennessee, to the answer and plea of 

Thomas N. Frazier, Judge of the Criminal Court for the County of 

Davidson, and State of Tennessee, to the Articles of Impeachment 

against him, by them exhibited, in the name of themselves, and all 

the people of the State of Tennessee, reply, that the said Thomas 

N. Frazier is guilty in such manner as he stands Impeached, and 

that said Managers will be ready to prove their charges against 

him, at such convenient time and place, as shall be appointed for 

that puiT)ose. W. J. Smith, [ i^^^^^^, 

J. A.Fuson;{^^^^^^- 

The Court then resumed the consideration of Motion No. 15. 
Pending which, 

Mr. Trimble, one of the Counsel for the prosecution, moved the 
Court adjourn until to-morrow, at 9 o'clock, A. M. 
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The motioa prevailed. 

Whereupon, it was ordered by the President, that the Court 
stand adjourned until to-morrow at 9 o'clock, A. M. 

JOSHUA B. PRIERSON, 
President <f the Court. 



WEDNESDAY, MAY 8, 1867. 



The Senate, as a High Court of Impeachment, met pursuant to 
its adjournnjent, at 9 o'clock, A. M. 

The Managers for the State, and their Counsel, and the Re- 
spondent, and his Counsel, being present in the Court, 

The roll was called. 

Present '. 20 

Absent 1 

Members present, were: 

Aldridgo, Bosson, Cate, Carrigan, Frazier, Hall, Johnson, Keith, 
McKinnej, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spenoe, Thompson, Robinson and the President 

Member absent, was: 
Cypert. 

The President announced a quorum present, and the proceedings 
of yesterday were read and approved. 

The Court then resumed the further consideration of Motion 
No. 15. 

The member from Grainger, Mr. Senter, offered Motion No. 16, 
to-wit: 

[No. 16.] ''Resdved by the Court, That in the deliberation of 
all questions submitted to this Court, that the Counsel, and all 
4 
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spectators, and the Beporters for the press^ be esdnded fron the 
Sei^ate Chamber/' 

The question on the adoption of the motion, was taken by ayes 
and noes!. 

Ayes 14 

Noes 5 

Members voting aye, were: 

Aldridge, Bosson, Gate, Hall, McKinney, McElwee, Nelson, 
Powell, Patterson, Senter, Spence, Thompson, Robinson and the 
President. , 

Members voting no, were: 

Garrigan, Johnson, Keith, McFarland and Smith. 

And the motion was adopted as a Bula 

At the reqnest of the President, the Senate Ghamber and galjery 
was vacated ^by all, except the sworn members and officers of the 
Gourt, and the doors were ordered to be closed, and the Gourt pro- 
ceeded to deliberate npon the proposition contained in Motion 
No. 15. 

The President announced the questioji before the Gonrt to be as 
follows, towit: 

"Shall the motion, made by the Managers on the part of the 
House of Representatives, to exclude the Senator from Knox and 
Roane, (Mr. Frazier,) from sitting as a member of the Gourt, on 
the grounds of relationship and bias, to the Respondent now on 
trial, be sustained?" 

And on the question, the vote was taken by ayes and noes. 

At, the request of the member from Knox and Roane, Mr. Fra- 
zier, he was excused from voting on the proposition. 
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Noes 6 

M^nbers voting aye, were: 

Aldridge, Bosson, Gate, HaU, Keith, McKinney, McElwee, Nel- 
son, Powell, Patterson, Senter, Spence an4 Robinson. 

Members voting no, were: 
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Carrigan, Johnson, McFarland, Smith, Thompson and the 
President 

And the motion was sustained, and the member from Knox and 
Roane, Mr. Frazier, was excluded from serving as a member of the 
Court 

On motion of the member from White, Mr. Bosson, the^ doors 
were ordered to be opened. 

Whereupon, it was ordered by the President, that the Court 
stand adjourned until 9 o'clock, A. M., to-morrow, under the Rules. 

JOSHUA B. FRIBRSON, 
Freaideid (^ the Court. 



THURSDAY, MAY 9, 1867. 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M. 
The Hon. J. B. Frierson, President, in the Chair. 
The roll was called. 

Present. 19 

Absent - 1 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelsotf, Powell, Patterson, Smith, 
Senter^ Spence, Thompson, Robinson and the President 

Member absent, was: 
Cypert 

The parties all being before the Court — the Managers on the 
part of the House of Representatives and their Counsel, and the 
Respondent and his Counsel, 
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The Hon. J. B. Frierson, the Presiclent, proceeded to announce 
, the decision of the Court upon the matters involved in Motioa 
Slo. 15, in words as follows, to-wit: 

/^After mature consideration of the' question, the Court sus- 
tains the motion made by the Managers on the part of the House 
of Bepresentatives; and the decision of the Court is recorded in 
the minutes of yesterday, which minutes the Clerk will now pro- 
ceed to read." 

There being a quorum present, the minutes of yesterday were 
read. 

The member from Lincoln, Mr. Carrigan, presented Motion No. 
17, for the consideration of the Court, to-wit: 

[No. 17.] ^^Besolvedy That the record of yesterday be amend' 
ed as follows, to-wit: That Dr. B. Frazier was denied the right 
' to participate in the trial now pending before this Court, by a 
vote of 13 to 6, twenty members of the Impeachment Court 
having been sworn in." 

The member from Grainger, Mr. Senter, presented Motion No. 
18,' and offered the same in lieu of Motion No. 17, to-wit: 

[No. 18.] ^^Resolved hy the Courty That the journals of yes- 
terday be approved." 

The motion offered was adopted in lieu; and on the adoption 
of the motion, (No. 18,) the question was taken by ayes and noes. 

Ayes ^ 17 

Noes 2 

Members voting aye, were: 

Aldridge, Boston, Cate, Hall, Johnson, Keith, McKinney, Mc- 
Elwee, McFarland, Nelson, Powell, Patterson, Smith, Senter, 
Spence, Eobinson and the President. 

Members voting no, were: 
Carrigan and Thompson. 
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And the moUon carried, and the Journals of yesterday were 
approved. 

The member from Lincoln, Mr. Garrigan, presented Commoni- 
cation No. 1^ in the nature of a protest, to-wit: 

[No. 1.] "i!fr. President: — The undersigned, a member of this 
Oourt, and a Senator of the State of Tennessee, does solemnly 
protest against approving the records of the Court made yester- 
day, in the case of Dr. B. Frazier, I insist that the records 
fihould show that he was simply denied the privilege of partici- 
pating in the trial now pending before us, and that he was denied 
this liberty by a vote of 13 to 6, and that there are twenty mem- 
bers sworn in. Jo. G. Cabrigan." 

The Managers on the part of the House of Eepresentatives 
and their Counsel, were granted leave to retire for consultation. 
The Managers and their Counsel having returned, 
The member from Shelby, Mr. Smith, offered Motion No. 19, 
to-wit: 

[No. 19.] ''Besolved by the Court, That we hold that any 
member of this Court, who has formed or expressed an opinion, 
upon the question of the guilt or innocence of the Respondent, is 
incompetent to sit upon the trial of the cause; and that, to effect 
the object of this motion, eich member will answer, upon oath, 
the question, as follows, to-wit: 'Have you formed or expressed 
an opinion on the guilt or innocence of the Bespondent?' " 

Pending the discussion of which. 

The member from McMinn, Mr. McElwee, presented and offer- 
ed Motion No. 20, in lieu of Motion No. 19, to-wit: 

[No. 20.] ^^Reaolved by the Court, That Counsel on the re- 
spective sides of this cause of Impeachment, have leave to file, in 
writing, exceptions they deem sufficient, in law, to render any 
member incompetent to sit as a member of the Court, and the 
Court will respectively and impartially try the same; also, that 
any member of the Court may assign reasons, in writing^ why he 
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should not sit in this Court, and the Court will impartially tr j 
the same/' 

The question on the adoption of the motion in lieu, was taken 
by ayes and noes. 

Ayes , .— , ^ . 15 

Noes • 4 

Members voting aye, were: 

Aldridge, Bosson, Gate, Carrigan, Hall, Keith, McKinney, Mc- 
Elwee, Nelson, Powell, Patterson, Senter, Spence, Thompson and 
Bobinson. 

Members voting no, were: 

Johnson, iMcFarland, Bmith and the President. 

And the motion was adopted in lieu. 

The question on the adoption of the motion, was then taken by 
ayes and noes. 

Ayes.-- 15 

Noes.-- 1 ..-..-.- 4 

Members voting aye, were: 

Aldridge, Bosson, Gate, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Smith, Senter, Spence, Bobinson and 
the President. 

Members voting no, were: 

Carrigan, Johnson, McFarland and Thompson. 

And the motion was adopted as a Bule. 

The member from Grainger, Mr. Senter, oflfered Motion No. 21, 
to-wit: 

[No. 21.] ^^Besolved by the Courts That the Court now adjourn 
until 9 o'clock, to-morrow morning, to give parties on either side, 
or members, time to file objections, if any they have, under the 
foregoing motion." 

The motion carried. 
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And it was ordered by tbe Prdeident, that the Court fltaad ad* 
joarned until 9 o'clock, A. M., to-morrow, under the Roles. 

JOSHUA B. FBIEBSON, 

President of the Court. 



FRIDAY, MAY 10, 1867. 

The Senate, as a High Court of Impeachment, met pursuani 
to its adjournment, at 9^ o'clock, A. M. 

The Hon, J. B. Frierson, President, in the chair. 
The Roll was called. 

Present \^^^ — 17 

Absent 3 

Members present, were: 

Aldridge, Bosson, Gate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Senter, 
Spence, Robinson and the President, 

Members absent, were: 
Cypert, Smith and Thompson. 

The Managers on the part of the House of Representatives, 
and their Counsel, and the Counsel for the Respondent, being 
present in the Court. 

The member from Lincoln, Mr. Carrigan, presented Communi- 
cation No. 2, to-wit: 

"Nashville, May 9, 1867, 
"2%e Hon. J. B, Frierson: 

"My grand-daughter died at three o'clock, P. M., this day. I 
leave immediately to see her. I ask leave of absense a few days." 
X "J. p. Thompson. 
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The member from Shelby, Mr. Smith, came in, and his name 
was called. 

Present 18 

Absent 1 2 

There being a quorum present, the proceedings of yesterday 
were read and apprdved. 

The Respondent, by his Counsel, Mr. East, presented Commnni- 
cation No. 3, in the nature of a protest, which was read by the 
Clerk. 

Pending the discussion of which, by the opposing Counsel in 
the cause, 

Mr. Ewing, one of the Counsel for the defense, arose and stated 
to the Court, that the Bespondent was not, and could not be pres- 
ent at its session to-day, because of indisposition. 

The reasons assigned by the member from Warreo, Mr. Thomp- 
son, for his absence, being deemed satisfactory; and because of 
the absence of the Bei^ondent,. from indispositbn, 

It was suggested to the Court, by Mr. Trimble, on behalf of 
the State, and seconded by the Counsel for the defense, that it 
would be proper for the Court to adjourn over, until Monday, the 
13th day of May, when the absent member, and the Bespondent, 
would be in attendance in the Court. 

And, thereupon, the member from Dyer, Mr. Hall, moved an 
adjournment until Monday next, at 9 o'clock, A. M. 

The motion carried. 

Whereupon, it was ordered by the President, that the Court 
stand adjourned, until Monday next, at 9 o'clock, A. M. 

JOSHUA B. FBIEBSON, 

President of the Court. 
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MONDAY, MAY 13, 1867. 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, and was called to order at half-past 11 
o'clock, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and the Ees- 
pondent and his Counsel, being present in the Court. 

The ToU was called. 

Present • 18 

Absent ..-.. 2 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Thompson, Kobinson, and the President. 

Members absent, were: 
Cypert and Spence. 

The President announced a quorum present, and the proceed- 
ings of Friday were read and approved. 

The member from Eutherford, Mr. Spence, came in, and his 
name was called. 

Present 19 

Absent ., 1 

By consent. Communication No. 3 was withdrawn by the 
Counsel for the Defense. 

Eespondent, by his Counsel, Mr. East, submitted Communica- 
tion No. 4, in the nature of a Protest, which was read by the 
Clerk, and asked that the same be made a part of the record in 
the case. 

The proposition to make it a part of the record in the case, 
was objected to on the part of the State; and after argument by 
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the op{)08ing Coansel, the question was submitted for the decisioa 
of the Court. 

The President announped the question before the Court, to be: 
"Shall Communication No. 4, in the nature of a protest, filed by 
the Bespondent, be placed on the Journals, as part of the record 
in the case?" 

And on the question thus submitted, the vote was taken by 
ayes and noes. 

Ayes -.-.- . , 6 

Noes 13 

Members voting aye, were: 

Carrigan, Johnson, McKinney, McParland, Smith, and Thomp- 
son. 

Members voting no, were: 

Aldridge, Bosson, Cate,^ Hall, Keith, McElwee, Nelson, Pow- 
ell, Patterson, Senter, Spence, Bobinson, and the President. 

The question was decided in the negative, and the Court re- 
fused to let the Communication be entered of record in the case. 

The Counsel for the defense, Mr. East, moved the Court for 
further time, to file exceptions under Motion No. 20. 

The motion 'was objected to by Mr. May/iard, one of the Coun- 
sel on the part of the State. 

After argument, the objections were withdrawn, and the ex- 
ceptions were permitted to be filed. 

Hotipn No. 22 was presented by Mr. East, Counsel for the^de- 
fense, in the nature of exceptions, etc., to- wit: 

"The Bespondent, under Besolution [Motion] No 20, of the 
Court, files the following exceptions: 

"He excepts to the sitting, in said Court, of the following gen* 
tlemen, as members of the Court, viz: W. K. Hall and J. Pow^ 
ell. He excepts and objects to the said W. K. Hall's sitting as 
a member of the Court: 1st. Because, as Bespondent is in- 
formed and believ^^ said Hall was not, at the time of his eleo* 
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tion as a member of the 'Senate^ a resident and citizen of any one 
of the CountieB, which he purports to represent, as a member of 
the Senate and of the Court; but he was then, and had been for 
sometime previously, a citizen and resident of the State of Ken- 
tucky. 

"2d. That said W. K. Hall is not now, and was not, at the 
time he wafi sw^rn as a member of the Court, a citizen, or resi- 
dent of any one of the Counties, he purports to represent; but is 
now, and was, when sworn, a resident and citizen of Kentucky. 
Bespondent asks, respectfully, that said Hall answer, upon his 
voir (itre,^ whether he was, at the time of his election, and for a 
year immediately previous thereto, a resident of any one of the 
Counties, which he purports to represent; whether he was then, 
and is not now, a resident of the State of Kentucky; whether 
his family is not there now, and whether it has not been there, 
for three years last past, or less; whether he has not a dwelling 
house, and house of business in Kentucky; and whether he has 
not voted, and done other acts, as a citizen thereof. 

"He excepts and objects to the said J. Powell's sitting as a 
member of the Court; because, as Bespondent is informed and 
believes, the said J. Powell had, previously to the sitting of this 
Court, formed and expressed an opinion, on the merits of this 
cause, hostile to Bespondent; that he had said to members of 
the House of Bepreseptatives, or a member thereof, while the 
question of the Impeachment was pending: Tut the Impeach- 
ment through your House; swing it up; send it ^o our House, 
and we will put him through'— or words to this effect; meaning, 
as Bespondent is informed and believes, that the Senate would 
convict Bespondent. Bespondent respectfully asks that said 
Powell answer, upon his voir dire^ whether he had not formed 
and expressed an opinion, as above stated; and whether he had 
not expressed himself, in substance, as above stated, to some 
member or members of the House of Bepresentatives, or to some 
other person. 

'Tor these reasons and causes, Bespondent excepts and ob- 
jects, as aforesaid. 

"THOMAS N. FBAZIEB;" 
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Mr. Trimble, Counsel for the State, suggested, that the ex- 
ceptions and objections taken, were insufficient in law^ and pro- 
posed to argue this question; and as the proposition contained 
two cases, that it would be better to take them up separately. 

It was agreed to by the Counsel for the Bespond^nt, and the 
case of the member from Dyer, Mr. Hall, was accordingly taken 
up for consideration. 

Pending a discussion of the exceptions, filed against the hon- 
orable member from Dyer, Mr. Hall, the time for adjournment 
having arrived, 

The member from Warren, Mr. Thompson, moved an adjourn- 
ment, until to-morrow, at 9 o'clock, A. M. 

The motion carried. 

Whereupon, it was ordered by the President, that the Court 
adjourn to meet to-morrow, at 9 o'clock, A. M. 

r JOSHUA B. FBIEBSON, 

President of the Court. 



TUESDAY, MAY 14, 1867. 

The Senate, as a High Court of Impeachment, met pursuant to 
its adjournment, at 9 o'clock, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and the Be- 
spondent and his Counsel, being present in the Court. 

The Boll was called : 

Present. -- , 18 

Absent 1 

Members present, were: 
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Aldridge, Gate, Carrigan, Hall, Johnson, Keith, McKinney^ 
McElwee, McFarland, Nelson, Powell, Patterson, Smith, Sentefj 
Spence, Thompson, Robinson, and the President. 

Member absent, was : 

BoBson. , 

The President announced a qaorum present, and the proceed* 
ings of yesterday were read and approved. 
"The member from White, Mr. Bosson, came in, and his name 
was called. 

Present* — » , 19 

Absent 

The Cotmsel for the State, Mr. Trimble, oflfered and move^ the 
Court for permission, to file replications on behalf of the State, 
to the exceptions to the competency of the member from Dyer, 
Mr. Hall, filed on yesterday, on behalf of Respondent. 

Leave was granted; and the replication was filed, as follows, 
to- wit : 

^^Before the Senate of the State of Tennessee^ sitting as a High 

Court of Impeachment, in the matters of Impeachment of Hon. 

Thomas N. Frazier: 

"And now come the Managers on the part of the House of Rep- 
resentatives, to conduct said Impeachment, and answer the ex- 
ceptions taken by the Respohdent, to the qualifications of W. K. 
Hall, a Senator, and say: 

^^Tbat the qualifications of the said Senator, Hall, has already 

been adjudicated, and determined by the Senate of the State of 

Tennessee; and having been so determined, cannot be now raised, 

of which res judicata^ they are ready to prove." 

I 

After argument of Counsel, the question was submitted for the 
decision of the Court. 

The President announced the question for the decision of the 
Court, to be : "Is the exception to W. K. Hall, Senator from 
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the 23d District^ to-wit: That he is not a competent Judge of 
the Court, well taken?'' 

Under the 16tih Bule, it was ordered, by the President, that 
the Court be cleared of all except the sworn members and officers 
of the Court. 

After due deliberation, the Court proceeded to determine the 
point, submitted for their decision. 

And on the question, the vote was taken by ayes and noes. 

At his request, the member from Dyer, Mr. Hall was excused 
from voting on the proposition. 

Ayes ...* 

Noes J. 18 

Members voting no, were: 

Aldridge, Bosson, Cate Carrigan, Johnson, Keith, McKinney, 
McElwee, McParland, Nelson, Powell, Patterson, Smith, Senter, 
Spence, Thompson, Robinson, and the President. 

It was then ordered by the President, that the doors of the 
Senate be opened. 

The Managers for the State, and their Counsel, and the Be- 
spondent and his Counsel, having resumed their seats at the 
bar, the decision of the Court, on the question submitted, was an- 
nounced by the President, as follows, to-wit: 

" The question has been determined in the negative, and the 
Court has decided, that the exceptions were not well taken." 

The members from Marshall and Madison, Mr. Johnson and Mr. 
McFarland, presented an opinion on the question above deter- 
mined, and requested that the same be spread on the journals 
o£ the Court, as follows, to-wit: 

Communication No. 3. 
"Jfr. President: 

"We believe, that there exists no law, by which we, as mem- 
bers of this Court of Impeachment, are authorized to vote the 
expulsion, either directly or indirectly, of any member thereof. 
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We think now, as we did when the csise of Senator Frazier was 
presented, that the Senate alone, as a Senate, has the legal right 
to adjudicate the qualifications of its members; that no member, 
after such adjudication, can be, under the law, expelled for any 
cause, by a Court of Impeachment. Whatever, therefore, may 
be our opinion upon the question of the legal qualification of the 
Senator, believing as we do, that we cannot, under this law, ex- 
pel or exclude a member, we vote no. 

W. J. McFarland, 
J. D. Johnson.*' 

The Court then took up, and resumed the farther consideration 
of the Exceptions to the competency of Joseph Powell, to sit as 
a member of the Court. 

Whereupon, leave having first been asked a^d obtained of the 
Court, 

The Managers for the State, by their Counsel, filed their Be- 
plication to the Exceptions filed on behalf of the defense, io the 
competency of Joseph Powell, Senator from the 3d District, to 
sit as a member of the Court, as follows, to-wit: 



"In the matters of the Im- ^ Before, the Senate of the Staie of 
PEACHMBNT OP THE HoN. > Tenne8$ee, sitting as a High 
Thomas N. Frazier. ) Court of Impeachment. 

*^And now come the Managers, pn the part of the House of 
Representatives, to conduct said Impeachment, and reply to the 
JBxoeptions taken/ by the impeached, to the competency of Hon. 
J. Powell, Senator, etc., and say, that the reasons alleged in said 
Exceptions, are insufficient, in law, to disqualify the said Senator 
Powell from sitting as one of the Judges of this High Court of 
Impeachment, whereof they are ready to show.*' 

After argument of Counsel, the question was submitted to the 
decision of the Court. 

XTnder the 16th Bule, the President ordered the room to be 
cleared, for the deliberation of the Court. 

The President then announced the question for the decision of 
the Court, to be: ^^Are the Exceptions, to the competency of the 
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member from Greene, Mr. Powell, to sit as a member of the Court, 
well taken?'' 

After due deliberation of the Court, the vote on the question, 
was taken by ayes and noes. 

At his request, the member from Greene, Mr. Powell, was ex- 
cused by the Court, from voting on the proposition. 

Ayes — - 

Noes L..-. ,... 18 

Members voting no, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, McKin- 
ney, McElwee, McFarland, Nelson, Patterson, Smith, Senter, 
Spence, Thompson, Robinson, and the President. 

The President then ordered the doors of the Senate to he 
thrown open. 

The Managers for the State and their Counsel, and the Res- 
pondent and his Caunsel, having resumed their S€»ats at the Bar, 
the vote was announced, and the President proceeded to announce 
the decision of the Court to be as follows, to- wit: 

"The Court has determined the question in the negative, and 
decides, thai the Exceptions to the competency of the member 
from Greene, Mr. Powell, are not well taken." 

The members from Shelby and Warren, Mr. Smith and Mr. 
Thompson, presented their written opinion upon the question 
above determined, and asked that the same might be spread upon 
the journals of the Court, as follows, to wit: 

Communication No. 4. 

"-Jfr. President:-^! vote no in the case, because the Constitu- 
tion establishes and fixes, who shall be members of this Court; 
and this Court has no power, under the Constitution, to diminish 
or increase its members, but each and every Senator of the State, 
is entitled to sit in this Court. 

"John W.^ Smith, 

^^Senator 25th District. 
"I concur fully in the abov^. 

"James P. Thompson, 

''Senator 14dh District." 
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The member from Dyer, Mr. Hall, presented Communication 
No. 5y which he asked might be spread oat on the record. The 
C!ommunication, by request, was withdrawn for the present. 

Motion No. 23, presented by the Managers for the State, to-wit: 

"Besolved by the Courtj That H. M. Ooburn be employed, as 
Beporter of this Court of Impeachment, and that he be duly 
eworn in by the Clerk of the Court, as an auxiliary officer cf this 
Court, and receive such compensation for his* services, as may be 
allowed by the Court." 

The vote on the adoption of the motion, was taken by ayes and 
noes. 

Ayes— ^.-- 15 

Noes— - 4 

Members voting aye, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Keith, McKinney, 
McElwee, Nelson, Powell, Patterson, Smith, Spence, Thompson, 
and Robinson. 

Members voting no, were: 

Johnson, McFarland, Senter, and the President 

And the motion was adopted. 

The Reporter, Mr. Coburn, came forward, and the following 
oath was duly and solemnly administered to him, by the Principal 
Clerk of the Court, to-wit: 

'^Fou do solemnlj^^ swear, upon the Holy Evangelists of Al- 

' fftighty Gbd, that, as Reporter of the Senate, sitting as a High 

Court of Impeachment, you will true records keep, and faithfully 

perform the duties of your office, to the best of your skill and 

ability; so help you God." 

The following was then submitted, as the form of an oath, to 
be administered to each witness, by the Principal Clerk of the 
Court, to-wit: 

*'You, and each of you, do solemnly swear, [or affirm] upon 
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the Holy EvangelistB of Almighty God, that the evidence you 
shall give to this Courty in the case now pending, in the Senate 
of Tennessee, sitting as a High Conrt of Impeachment, in which 
the People of Tennessee are plaintiffs, and ThomaB N. Frazier is 
defendant, shall be the truth, the whole truth, and nothing but 
the truth: So help you God. 

'^And the aforesaid oath shall be administered by the Principal 
Clerk of the Court/' 

The vote on the question submitted, was taken by ayes and 
noes. 

Ayes 19 

, Noes 

Members voting aye, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Bobinson and the President. 

And the form was adopted, and the Principal Clerk was em- 
powered and authorized to administer the same. 

The case being now open for the introduction of testimony. 

The Managers on the part of the State introduced Major Gen- 
eral George H. Thomas, a witness on behalf of the State, who, 
after being duly sworn, proceeded to testify in open Court. 

The following question was put to the witness by the Counsel 
for the State, to-wit: 

^'What was the state and temper of the public mind at that 
time, (July, 1866,) as far as you could judge, at Nashville?" 

The Bespondent, by his Counsel, objected to the question, and 
to the answer which may follow, on the ground of its illegality. 

After argument of Counsel, the point* was submitted for the 
decision of the Court. 

The President announced* the^ question for the decision of the 
Court to be: 

"Shall the question be answered?" 

And the vote on the same was taken by ayes and noes. 

Ayes .13 

Noes... -.*, 6 
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Members voting aye, were: 

Aldridge, Bossod, Cate, Hall, Keith, McKinney, McElwee, 
N-ekon, FoweU^ Patterson, Spenoe^ Bobin^on and the President. 

Members voting no, were: 

Oarrigan, Johnson, McFarland, Smith, Senter and Thompson 

The President announced that the Court had determined the 
point in the affirmative, and decided that the question should be 
answered. 

The following question was put to the witness by the Counsel 
for the State, to-wit: 

'*Did Governor Brownlow, while the Legislature was in session, 
apply to you for aid, in any way, to execute the law?" 

Bespondent, by his Counsel, objected to the question, etc., on 
the grounds of its illegality. 

After arguDftent of Counsel, the question was submitted for the 
decision of the Court. 

The President announced the question for the decision of the 
Court, to be: , 

"Shall the question be answered?" 

And on the question, the vote was taken by ayes and noes. 

Ayes .14 

Noes ^ [. 5 

Members voting aye, were: 

Aldridge, Bosson, Cate, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Senter, Spence, Eobinson and the 
President. 

Members voting no, were: 

Oarrigan, Johnson, McFarland, Smith and Thompson. 

The President announced that the Court had determined the 
point in the affirmative, and decided that the question should be 
answered. 

The following question was put to the witness by the Counsel 
for the State, to-wit: 

"Can you state whether there was, or was not, from your ob- 
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servation, a disposition to break up the Legislatare, during its 
Called Session, in July, 1866?" 

Bespondent, by his Counsel, objected to the question, on the 
grounds of its illegality. 

And after argument of Counsel, the question was submitted for 
the decision of the Court. 

The President announced the question for the decision of the 
Court, to be: 

"Shall the question be answered?" 

And on the proposition, the vote was taken by ayes and noes. 

Ayes 1 13 

Noes 6 

Members voting aye, were: 

Aldridge, Bosson, Cate, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Spence, Bobinson and the President. 

Members voting no, were: 

Carrigan, Johnson, McFarland, Smith, Senter and Thompson. 

The President announced that the Court had determined the 
3)oint in the affirmative, and decided that the question should be 
Answered. 

The examination of the witness, Greneral Thomas, having been 
'Concluded on the part of the State and the defense, and the hour 
for adjournment having arrived, 

The member from Shelby, Mr. Smith, moved the adjournment 
of *he Court until to-morrow, at 9 o'clock, A. M. 

The motion carried. 

And it was ordered by the President, that the Court stand ad- 
journed^ until to-morrow, at 9 o'clock, A. M., under the Rule. 

JOSHUA B. FRIERSON, 

President of the Court. 
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WEDNESDAY, MAY 15, 1867. 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers on the part of the House of Bepresentatives, 
and their Counsel, and the Bespondent and his Counsel, being 
present in the Court, 

The Boll was called. 

Present u 19 

Absent .— 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, 'Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Bobinson and the President. 

The President announced a quorum present, and the proceed- 
ings of yesterday were read and approved. 

The member from Lincoln, Mr. Carrigan, presented Communi- 
cation No. 6, and asked that the same be spread on the journal of 
the Court, to-wit: 

"ifr. President: 

*'In recording my votes, yesterday, on the question made by 
the Counsel for the defendant, in the case now before us, in regard 
to the eligibility of Senator Hall, and the competency of Senator 
Powell, I desire that this explanation should be entered upon the 
journal: When Senator Frazier was challenged by the Counsel 
for the prosecution, upon the grounds of incompetency, on account 
of relationship to the defendant, I held, that the Senate of the 
State, after it had been resolved, by the Constitution, into a Court 
of Impeachment, has no power to exclude or disqualify one of its 
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members. He, "who is competent as a Senator, is competent, hj 
the Constitntion, to act as a member of the Court of Impeach- 
ment; and this Conrt has been referred to no provision in the Con* 
stitntion, to no principle of law, regulating Courts of Impeach- 
ment, to no precedent of sufficient weight and authority, to change 
my original conception of the law/' 

'^JOK Or. CaRBIGAN/' 

The member from Hawkins, Mr. McKinney, presented Com- 
munication No. 7, and asked that the same be spread on the jour- 
nals of the Court, to-wit: 

^*Mr. President: 

"I do not believe that a Senator should sit as a judge, in a 
case^which he has already pre-judged or determined. In this case. 
Senator Powell, in conversation, since the organization of the 
Court, when there was no object to gain by misleading me, as it 
was before the objection was made to him, said, that he had ar- 
rived at no determination in regard to the case; that he intended 
to hear the evidence and the argument, then do what he shoulcl 
think to be right. I shall therefore vote, no. 

"C. J. McKlNNKY.'' 

The member from Hawkins, Mr. McKinney, offered Motion No* 
24, to-wit: 

^^Besolvedhy the Court^ That the Eule of this Court be changed, 
so that, instead of meeting at 6 o'clock, A. M., and adjourning at 
1 o'clock, P. M., the Court shall, after this day, meet at 8, and 
adjourn at 12; meet at 2, and sit until 5 o'clock in the evening.'' 

The member from Hawkins, Mr. McKinney, added the follow- 
ing as an amendment to his motion, to-wit: 

Amend, so as to meet at 9 o'clock, A. M., and adjourn at 3 
o'clock, P. M. 

The question on the adoption of the motion, was taken by ayefs 
and noes. 

Ayes 5 

Noes 14 
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Members ▼otiGg aye, were: 

Oarrigap^ McKinney, Nekon, Spence and Robinson. 

Members voting no, were: 

Aldridge, Bosson, Gate, Hall, Johnson, Keith, McElwee, Mc- 
Farland, Powell, Patterson, Smith, Senter, Thompson and the 
President. 

And the motion was lost. 

The member from Washington, Mr. Nelson, oflfered Motion No. 
25, to- wit: 

^'Whbbbab, It IS with great difficulty that the entire Court is 
able to hear the interrogatories and responi^s, with any degree 
of correctness, even amidst the most possible stillness on the part 
of the Court, and spectators; Therefore, be it 

^^ReBolved by the Court, That all persons are commanded to keep 
silence, while the High Court of Impeachment of the State of 
Tennessee, is taking the testimony in this important trial of Im- 
peachment" 

The motion was withdrawn. 

Documentary testimony communicated to the President, l^y 
Maj.-Gen. Geo. H. Thomas, and referred to in his examination, 
and made a part of his evidence, was presented by the President^ 
and read by the Clerk in open Court. 

The Managers for the State, by their Counsel, offered apd read 
as testimony in the cause, on behalf of the State, the following 
portions of the printed House Journals, for the Called Session of 
July, 1866, as follows, to wit: 

"The proceedings of July the 4th, 5th, 6th, 7th, 9th, 10th, 
11th, 12th, 14th, 16th, I7th, 18th, 19th, 20th, and that part of 
July 2l8t, found on page 32, embraced in the 10th and 24th 
lines inclusive; also, on page 35, embraced in the 29th and 34th 
lines inclusive; and that part of July the 23d, found on page 36, 
and down to the 7th line of page 37; and that part of July 24th 
found on page 41, embraced in the 4th and 2l8t, and 33d and 
44th lines inclusive; and pages 42, 43, 44, 45, 46, 47, and that 
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part of page 48, down to the 34th line; also, offered and read as 
testimony in the cause, that portion of the printed House Jour- 
nals for the session beginning on the 3d day of April, and ending 
the I2th day of June, 1865, as follows, to-wit: 

That portion of the proceedings, found on page 3, embraced in 
the 2d and 10th lines inclusive; also, that portion of the proceed- 
ings of April 5th, found on page 14, embraced in the 7th and 
29th lines inclusive; also, that portion of the proceedings, found 
on page 18, embraced in the 36th and 43d lines inclusive. 

Also, offered and read as testimony, the 14th Bule, adopted for 
the government of the House of Representatives/' 

The Managers for the State, introduced the Hon. H. P. Mur- 
phy, a witness on behalf of the State, who, after being duly 
sworn, proceeded to testify in open Court. 

The examination^ in chief, of the Hon. H. P. Murphy, having 
been concluded on the part of the State, and the cross-examina- 
tion of said witness having been begun and concluded, on the 
part of the defense, 

The Managers for the State, introduced the Hon. James Mul- 
lins, a witness on behalf of the State, who, after being duly 
sworn, proceeded to testify in open Court. 
* The following question was put to the witness, by the Counsel 
for the State, to-wit: 

^^Did you see what they did at the Capitol?" 

The Respondent, by his Counsel, objected to the question, <fcc., 
on the grounds of its illegality. 

Pending the argument of Counsel on the objections raised, 

The time for adjournment having arrived, 

The member from Shelby, Mr. Smith, moved an adjournment 
until to-morrow at 9 o'clock, A. M. 

The motion carried. 

And it was ordered by the President, that the Court stand ad- 
journed until to-morrow at 9 o'clock, A. M., under the Rule. 

JOSHUA B. PRIERSON, 

President of the Court, 



fflGH COURT OP IMPEACHMENT. 78 



The People of Tennessee ««. Thomas N. Frazier, Judgei et<^ 



MONDAY, MAY 16, 1867. 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and the Re- 
spondent and his Counsel, being present in the Court, 

The roll was called. 

Present - -- - 19 

Absent - 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Robinson, and the President, 

The President anrfounced a quorum present, and the proceed- 
ings of yesterday were read and approved. 

Mr. Maynard, Counsel for the State, announced to the Court, 
that the Hon. James Mullins, witness for the State, who was upon 
the stand when the Court adjourned last evening, was compelled 
to leave for home, and would not be able to return for a few days. 

And stated, that as there were a number of witnesses in attend- 
ance, he hoped the Court would pass the matter over where it 
was left by the adjournment, until the return of the witness, 
when his examination could be resumed, where it had been 
left off. 

To this arrangement, Mr. Ewing, Counsel for Respondent, 
agreed; provided, the witness returned before the close of the 
testimony on behalf of the State, in which event, he here inter- 
posed objections to any further examination of the witness, as 
well ais to his testimony already taken. 

There being no objection to the arrangement, the matter was 
passed over by the Court, for the present. 
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The Managers for the State, introduced the Hon. W. T. Elliott, 
a witness on beh&lf of the. State, who, after having been duly 
sworn, proceeded to testify in open Court. 

The Respondent, by his Counsel, asked the witness the follow- 
ing qaestion, after the State ha'd re-examined as to new matter, 
brought out in the cross-examination, to-wit: 

*'I wish to know where you derived that impression, that you 
spoke of, in regard to Judge Frazier?" 

The Managers for the State, by their Counsel, objected to the 
question, on the grounds that the witness had been examined in 
chief, cross-examined by Bespondent, and re-examined by the 
State as to new matter called out by the cross-examination, and 
therefore, cannot be re-cross-examined by Bespondent. 

After argument, the objection was withdrawn. 

The examination of the Hon. W. Y. Elliott, having been con- 
cluded on the part of the State, and also, the cross-examination 
on the part of the Bespondent. 

The Managers for the State introduced Mr. H. M. Bramble, a 
witness on behalf of the State, who, after having been duly 
sworn, proceeded to testify in open Court. 

The examination of the witness, Mr. H. M. Bramble, having 
been concluded on the part of the State, and also the cross-exami- 
nation on the part of the Bespondent, 

The Managers for the State introduced Michael J. Houston, a 
witness on behalf of the State, who, after having been duly 
sworn, proceeded to testify in open Court. 

Pending the examination of the witness, the member from 
Warren, Mr. Thompson, moved an adjournment to 9 o'clock, 
A. M. 

And on the question of adjournment, the ayes and noes were 
called. 

Ayes - 11 

Noes 8 

Members voting aye, were: 

Hall, Johnson, Keith, McElwee, McFarland, Powell, Smith, 
Senter, Spence, Thompson, and the President. 
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MembeFB voting no, were: 

Aldridge, BosBon, Gate, Carrigan, McEinney, Nelson, Patteiw 
Bon, and Robinson. 
The motion carried; 

And it was ordered by the President, that the Court stand ad- 
journed until 9 o'clock, A. M., to-morrow, under the Rule. 

JOSHUA B. FRIERSON, 

President of the Court* 



FRIDAY, MAY 17, 1867. 

The Senate, as a High Court of Impeachment, met pur- 
suant to its adjournment, at 9 o'clock, A. M., 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and the Re- 
spondent and his Counsel, being present in the Court, 

The Roll was called. 

Present * 19 

Absent • 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Robinson, and the President. 

The President announced a quorum present, and proceedings 
of yesterday were read and approved. 

Documentary testimony, communicated to the President, by 
Maj.-Gen. Geo. H. Thomas, and referred to in his examination, 
and made a part of bis evidence, was presented by the President, 
and read by the Clerk, in open Court. 
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The Court then resumed the further examtnatioQ of Michael 
J. Houston, a witness on behalf of the State. 

The examination in chief of Michael J. Houston, having been 
concluded, and the cross-examination of said witness having 
been begun and concluded, on the part of the defense. 

The Managers for the State introduced Mr. J. N. Dunnaway, a 
witness on behalf of the State, who, after having been duly 
aworn , proceeded to testify in open Court. 

The Managers for the State, by their Counsel, put to the wit- 
ness the following question, to-wit: 

"Did your brother tell you, that Mr. Cooper represented these 
as the sentiments of the President of the United States?" 

The Bespondent, by his counsel, objected to the question, etc. 

And the question was submitted to the Court for its decision. 

The President announced the question to be: 

^^ Shall the question be answered?" 

And on the question, the vote was taken by ayes and noes. 

Ayes 12 

Noes 7 

Members voting aye, were: 

Aldridge, Bosson, Cate, Hall, Keith, McKinney, McElwee, 
Kelson, Powell, Patterson, Senter and Spence. 

Members voting no, were: 

Carrigan, Johnson, McFarland, Smith, Thompson, Robinson 
and the President. 

And the question was allowed to be answered. 

The examination in chief of the witness having been concluded, 
and also, the cross-examination on the part of the defense. 

The Managers for the State introduced Abram Smith, a witness 
on behalf of the State, who, after having been duly sworn, pro- 
ceeded to testify in open Court. 

The examination in chief of the witness having been concluded, 
and the Bespondent having declined to cross-examine, 

The Managers for the State introduced Wade Hickman, a wit- 
ness on behalf of the State, who, after having been duly sworn, 
proceeded to testify in open Court. 
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The examination in chief of the witness having been concluded, 
and the Bespondent having declined a cross-examination, 

The Managers for the State introduced Buck Lewis, a witness 
on behalf of the State, who, after having been duly sworn, pro- 
ceeded to testify in open Court. 

The examination in chief of the witness having been concluded, 
and also, the cross-examination on the part of the defense, 

The Managers for the State introduced Edward H. Gowen, a 
witness on behalf of the State, who, after having been duly 
sworn, proceeded to testify in open Court. 

The examination in chief of the witness having been concluded, 
and also, the cross-examination on the part of the defense. 

The Managers for the State introduced William Heydt, a wit- 
ness on behalf of the State, who, after having been duly sworn, 
proceeded to testify in open. Court. 

The' examination in chief of the witness having been concluded, ' 
and also, the cross-examination on the part of the defense. 

The Managers for the State introduced Mr. M. B. Howell, a 
witness on behalf of the State, who, after having been duly sworn, 
proceeded to testify in open Court. 

The Bespondent, by his Counsel, objected to the introduction 
of the Bill filed by the Mayor and Common Council of Nashville 
against the Metropolitan Police Commissioners, or any portion of 
the same, to be read in evidence, for any purpose, in the case. 

After argument of Counsel, the question was submitted to the 
decision of the Court. 

The President stated the question to be: 

"Shall the Bill be received as evidence in the case?" 

And on the question, the vote was taken by ayes and noes. 

Ayes ., - 11 

Noes 8 

Members voting aye, were: 

Aldridge, Bosson, Cate, Hall, Keith, McKinney, Nelson, Pow- 
ell, Patterson, Senter and Bobinson. 

Members voting no, were: 

Oarrigan, Johnson, McElwee, McFarland, Smith, Spence, 
Thompson and the President. 
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The President announced that the question was determined in 
the affiromtive, and the decision of the Court Wfw, that the Bill 
should be received as evidence in the case. 

Whereupon, Eespopdent, by his Counsel, excepted to the 
ruling of the Court, as to the result, in law, of the vote as above 
announced; and stated that the exception made was based on 
the legal grounds, that it required a two-thirds vote to determine 
the question above submitted in the affirmative; whereas, there 
was, in fact, less than a two-third-vote, and, therefore, the ruling 
of the Court was error. 

Pending the argument of which, 

The member from Marshall, Mr. Johnson, moved an adjourn- 
ment until 9 o'clock, A. M., to-morrow. 

And on the question, the member from Rutherford, Mr. Spence, 
called the ayes and noes. 

^ Ayes 8 

Noes - -.- 11 

Members voting aye, were: • 

Aldridge, Carrigan, Johnson, McFarland, Powell, Sipith, Sen- 
ter and Thompson. 

Members voting no, were: 

Bosson, Cate, Hall, Keith, McKinney, McElwee, Nelson, Pat- 
terson, Spence, Robinson and the President. 
And the motion to adjourn was lost. 

The Court then resumed the further consideration of the point 
raised by the Respondent. 
^The President announced the question to be: 
"Shall the ruling of the President be sustained?'* 
, And on the question, the vote was taken by ayes and noes. 

Ayes - ^ 15 

Noes *-^ ^ 4 

Members voting aye, were: 

Aldridge, Bosson, Cate, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Smithy Senter, Spence, Robinson and 
the President. 
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Members voting no, were: 

Carrigan, Johnson, McFarland and Thompson. 

And the ruling of the Chair was sustained. 

The Court then resumed the further examination of the wit- 
ness, Mr. Howell. 

Pending which. 

The member from Warren, Mr. Thompson, moved an adjourn- 
ment until 9 o'clock, A. M., to-morrow. 

The motion carried. 

And it was ordered by the President, that the Court stand ad- 
journed until to-morrow, at 9 o'clock, A. M., under the Rule. 

JOSHUA B. FRIERSON, 
President of the Court. 



SATURDAY, MAY 18, 1867. 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M, 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State, and the Respondent and their 
Counsel, being present in the Court, 

The roll was called. ' ^ 

Present ..* - * -- 19 

Absent -^ *. 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Robinson and the President. 

The President announced a quamm present and the proceed-^ 
ings of yesteiday were read and approved. 
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The member from Washington, Mr. Nelson, offered Motion 

No. 25, to- wit: 

[No. 25.] ^^Readved by the Courty That the present rules of 
this Court be so amended, that all questions demanding a call of 
the ayes and noes shall be decided by a majority vote, except the 
vote of final decision of the guilt or innocence of the Respondent." 

The question on the adoption of the motion, was taken by 
ayes and noes. 

Ayes - - 14 

Noes - - 5 

Members voting aye, were: 

Aldridge, Bosson, Gate, Hall, Keith, McKinney, McBlwee, 
Nelson, Powell, Patterson, Senter, Spence, Robinson and the 
President. 

Members voting no, were: 

Carrigan, Johnson, McFarland, Smith and Thompson. 

And the motion was adopted as a Rule. 

The Court then resumed the further examination of Mr, How- 
ell, a witness on behalf of the State. 

The examination in chief of the witness having been concluded, 
and also, the cross-examination on behalf of the defense. 

The Managers for the State introduced Hon. HorAce H. Harri- 
son, Chancellor, etc., a witness on behalf of the State) who, after 
having been duly sworn, proceeded to testify in open Court. 

The examination in chief of the witness having been concluded, 
and also, the cross-examination on the part of the defense, 
* The Managers for the State introduced Mr. James C. Martin, 
a witness on behalf of the State, who, after having been duly 
sworn, proceeded to testify in open Court. 

The examination in chief of the witness having been concluded, 
and also, the cross-examination on the part of the defense. 

The Managers for the State introduced Hon. A. J. Fletcher, a 
witness on behalf of the State, who, after having been duly 
sworn, proceeded to testify in open Court. 

The examination in ehief of the witness having been concluded, 
and the Respondent having declined a cross-examination. 
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The Manc^rs for the State introduced Mr. Charles E. Diggons^ 
a witness ou behalf of the State, who, after having been duly 
sworn, proceeded to testify in open Court. 

The examination in chief of the witness, having been concluded, 
and also, the cross-examination on the part of the defense, 

The member from Shelby, Mr. Smith, moved an adjournment 
until 9 o'clock, A. M., Monday next. 

The member from Grainger, Mr. Senter, moved to adjourn to 
half-past eleven o'clock, A. M., Monday next. 

In casea of adjournment, the longest time takes the precedence; 
and. 

The question was taken on the motion to adjourn to half after 
eleven o'clock, A. M., Monday next; 

And on tiie question, the vote was taken by ayes and noes. 

Ayes .... 11 

Noes 8 

Members voting aye, were: 

Bosson, Cate, Hall, Keith, McKinney, McEJwee, Smith, Senter, 
Spence, Thompson and the President 

Members voting no, were: 

Aldridge, Carrigan, Johnson, McFarland, Nelson, Powell, Pat- 
terson and Bobinson^ 

And the motion to adjourn carried. 

And it was ordered by the President, that the Court stand ad- 
journed, to meet at half after eleven o'clock, A. M., Monday next; 

JOSHUA B. FBIEBSON, 

President of the Cvmi,. 
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MONDAY, MAY 20, 1867. 

The Senate, as a High Coart of Impeachment, met parsnant 
to its adjournment, at half after eleven o'clock, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State, and their Counsel, and the Be* 
Bpondent and his Counsel, being present in the Court^ 

The roll was called. 

Present--- - - 18 

Absent 1 

Members present, were: 

Aldridge, Bosson, Gate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinmeyi McElwee, McFarland^ Nelson, Powell, Patterson, Smith, 
Senter, Thompson, Bobinson and the Pr^ident. 

Member absent. Was: ' 

Spence. 

The President announced a quorum present, and the pfoceed- 
ings of Saturday were read and approved. 

The President ordered the Sergeant-at-Arms, to proceed and 
bring in absent members. 

The member from Butherford, Mr. Spence, came in, and his 
^ame was called. 

Present 19 

Absent .- 

The Court then resumed the further examination of the Hon. 
James MuUins, a witness on behalf of the State, which was begun 
and not concluded, on Thursday last. 

The examination in chief of the witness, having l^een concluded, 
and, also, the cross-examination on the part of the defense, 

The member from Warren, Mr. Thompson, offered Motion No. 
26, to-wit: 
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^^Besolved by the. Oourt^ That neither the Managers nor Defend- 
ant, shall be permitted to introduce, or examine any witness, un- 
less it be pertinent to the issue raised in the Impeachment: 1st, 
As to the discharge of Williams and Martin; £d, Whether in dis- 
charging said Williams and Martin, it was done corruptly by the 
accused; Sd, As to good character." 

The motion was laid over under the rules. 

The Managers for the State, introduced Mr. Buel Hough, a 
witness on behalf of the State, who, having been duly sworn, 
proceeded to testify in open Court. 

The Managers for the State, offered as evidence, a letter written 
by Hon. Jno. W. Leftwich, Member of Congress, to the witness. 

Bespondent, by his Counsel, objected to the introduction of said 
letter, on the grounds of its being irrevalent and impertinent to 
^he question before the Court. 

After argument of Counsel, the question was submitted to the 
decision of the Court. 

The President announced the question to be: 

**Shall.the letter be received as evidence?" 

And on the questi,on, the vote was taken by ayes and noes. 

Ayes-... 13 

Noes 6 

Members voting aye, were: 

Aldridge, Bosson, Cate, Hall, Keith, McKinney, McBlwee, 
Nelson, PowelJ, Patterson, Senter, Spence and Robinson. 

Members voting no, were: 

Carrigan, Johnson, McFarland, Smith, Thompson, and the 
President. 

And the question was determined in the affirmative; and the 
letter was allowed to be received as evidence in the case, ' 

The examination in chief of the witness, having been conclud- 
ed, and also, the cross-examination on the part of the defense. 

The Managers for the State, introduced the Hon. F. S. Bich- 
ards, a witness on behalf of the State, who, after having been 
duly sworn, proceeded to testify in open Court, 
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The examination in chief of the witness, hairing been conclnd- 
edy and also, the cross-examination on the part of the defense. 

The member from Warren, Mr. Thompson, mov^d an adjourn- 
ment to 9 o'clock, A. M., to-morrow. 

The motion carried. 

And it was ordered by the President, that the Senate stand 
adjourned, to meet at 9 o'clock, A. M., to-morrow, under the Bale. 

JOSHUA B. FBIEBSON, 

President of the Court. 



TUESDAY, MAY 21, 1867. 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock. A, M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and the Bes- 
pendent and his Counsel, being present in the Court, 

The Boll was called. 

Present 19 , 

Absent ; ..^^ 

Members present, were: 

Aldridgfe, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Bobinson, and the President. 

The President announced a quorum present, and the proceed- 
ings of yesterday were read and approved; 

The member from Warren, Mr. Thondpson, asked and obtained 
leave to, withdraw motion No. 26. 

The Managers for the State, introduced Mr. Ed. MuUoy, a wit- 
ness for the State, who, after having been duly sworn, proceeded 
to testify in open Court. 
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The examination ill chief of the witness, having been conclud- 
ed, and also, the cross-examination on the part of the defense, 

The Managers for the State, introduced Mr. Wm. Shane, a 
witness on behalf of the State, who, after having been duly sworn, 
proceeded to testify in open Court, 

' The examination in chief of the witness, having been conclud- 
ed, and also, the cross-examination on the part of the defense,. 

The Managers for the State announced, that they had now 
concluded their testimony, for the present. 

The Respondent introduced Mr. Jno. 0. Q-aut, a witness on his 
behalf, who, after having been duly sworn, proceeded to testify in 
open Court. 

The examination ' in chief of 'the witness, having been con- 
cluded. 

The Managers for the State, by their Counsel, asked the wit- 
ness the following question, to-wit: 

"Suppose, for instance, as was stated in the argument before 
Judge Frazier, Judge Frazier was sitting as a Judge of the Crim- 
inal Court, and his Clerk, or a member of the Bar, should attempt 
to break up his Court, and the Judge should order '^the party in 
custody for contempt, and some friend should slip around to the 
Judge of the Circuit Court, and ask for a writ of habeas corpus^ 
would that not be an exception?" 

Eeigpondent, by his Counsel, objected to the question as illegal. 
After argument of Counsel, the question was submitted to the 
decision of the Court. 

The President announced the question to be: 

* 'Shall the question be answered?" 

And on the question, the vote was taken by ayes and noes. 

Ayes ,- - 9 

Noes - 10 

Members voting aye, were: 

Aldridge, Bosson, Cate, Hall, Keith, McElwee, Nelson, Powell, 
and Spence. 

Members voting no, were: 
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Canrigan, Johnson, McKinney, McFarland, Patterson, Smithy 
Senter, Thompson, Robinson, and the President. 

. The President announced, that the question had been deter- 
mined in the negative, and the Court decided the question should 
not be answered. 

The Managers for the State, by their connsel, then asked the 
witness the following question, to-wit: 

"Well, would not wrongful and willful granting of the habeas 
corpus be a misdemeanor ?" 

Respondent, by his counsel, objected to the question, on the 
grounds of its illegality. 

After argument of counsel, the question was Submitted to the 
decision of the Court. 

The President announced the question to be: "Bhall the ques- 
tion be answered ?" 

AndvOn the question the vote was taken by ayes and noes. 

Ayes — 11 

Noes 8 

Members voting aye, were: 

Aldridge, Bosson, Cate, Hall, Keith, McKinney,^ McElwee, 
Nelson, Powell, Patterson, and Spence. 

Hi^embers voting no, were: 

Carrigan, Johnson, McFarland, Smith, Senter, Thompson, 
Robinson, and the President. 

The President announced that the question was determined in 
the affirmative, and the Court decides that the question shall be 
answered. 

The cross-examination having been concluded on the part of 
the State, 

Respondent introduced Hon. John 8. Brien, a witness on his 
behalf, who, after having been duly sworn, proceeded to testify in 
open Court. 

The examination in chief of the witness having been con- 
cluded, and, also, the cross-examination on the part of the State, 
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Bespoadelit iatrodaoed Mr. Joha W. Lee, a witness on his be- 
half, whOy after having been duly sworn, proceeded to testify in 
open Court 

The examination in chief of the witness having been con- 
cluded, Nand also the cross-examination on the part of the State, 

The member from Warren, Mr. Thompson, moved an adjourn- 
ment until 9 o'clock, A. M., to-morrow. 

The motion carried. 

And it was ordered by the Pyesident, that the Court stand ad- 
journed, to meet at 9 o'clock, A. M., to-morrow, under the Rule. 

JOSHUA SB. FRIERSON, 

President qf the Court 



WEDNESDAY, MAY, 22, 1867. 



The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M., 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and the Re- 
spondent and his Counsel, being present in the Court, 
' The roll was called. 

Present - .-J... 19 

Absent 1. — -. 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, 
Smith, Senter, Spence, Thompson, Robinson, and the President. 

The President announced a quorum present, and the proceed- 
ings of yesterday were read and approved. 
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Bespond^it introduced George J. Stabblefield, Attorney-Gen- 

eral for the District, a witness on bis behalf, who, after 

having been duly sworn, proceeded to testify in open Court. 

The examination in chief of the witness having been con- 
cluded, and also the cross-examination on the part of the State, 

Respondent introduced the deposition of W. T. Hickerson, and 
read the same as testimony in the case. 

Respondent introduced Mr. E. A. Otis, a witness on his be- 
half, who, after having been duly sworn, proceeded to testify in 
open Court. 

The examination in chief of the witness having been con- 
cluded, and also th^ cross-examination on the part of the State, 

Respondent introduced Mr. Neil S. Brown, a witness on his 
behalf, who, after having been duly sworn, proceeded to testify in 
open Court. 

The examination in chief of the witness having been con- 
cluded, and also the cross-examination on the part of the State, 

Respondent •introduced Mr. A. A. Heidt, Attorney-General of 
the 4th District, a witness on his behalf, who, after having been 
duly sworn, proceeded to testify in open Court. 

The examination in chief of the witness having been con- 
cluded, and also the cross-examination on the part of the State, 

Respondent introduced Mr. S. B. Spurlock, a witness on his 
behalf, who, after, having been duly sworn, proceeded to testify in 
open Court. 

The examination in chief of the witness, having been con- 
cluded, and also, the cross-examination on the part of the State, 

Respondent introduced Hon. B. Frazier, a witness on his be- 
half, who, after having been^ duly sworn, proceed to testify in 
open Court. 

Pending which. 

The member from Warren, Mr. Thompson, moved an adjourn- 
ibent to 9 o'clock, A. M., to-morrow. 

And on the question, the vote was taken by ayes and noes. 

Ayes 7 

Noes 12 
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Members voting aye, were: 
. Aldridge, Carrigan, JohQSon, Keith, McElwee, Smith, and 
Thompson. 

Members voting no, were: 

Bosson, Gate, Hall, MEcKinney, McFarland, Nelson^ Powell, 
Patterson, Senter, Spence, Robinson, and the President. 
And the motion to adjourn was lost. 

The Court then resumed the further examination of the Hon. 
B. Frazier. 

The examination in chief of the witness, having been con- 
cluded, and also, the cross-examination on the part of the State, 

The member from Hamilton, Mr. Gate, moved an adjournment 
to 9 o'clock, A. M., to-morrow. 

The motion carried. 

And it was o/dered by the President, that the Gourt stand ad- 
journed, to meet at 9 o'clock, A. M., to-morrow, under the Bule. 

JOSHUA B. FRIERSON, 

President of the Court, 



THURSDAY, MAY 23, 1867. 

The Senate, as a High Gourt of Impeachment, met pursuant to 
adjournment, at 9 o'clock, A. M., • 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State, and their Gounsel, and the Re* 
spondent and his Gounsel, being present in the Gourt, 

The Roll was called. 

Present «- 19 

Absent i 
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^ ^ ^ \ . . . 

Memberg present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Bobinsou, and the President. 

The President announced a quorum present, and the proceed- 
ings of yesterday were read and approved. 

The member from Hawkins, Mr. McKinney, offered Motion No, 
27, to-wit. 

^^Resolved by the Court, That the Eules of the Court be 
changed, after the evidence is through, so that the Court meet at 
8 o'clock, A. M., hold its session until 12; noeet at 2, and sit 
until 5 o'clock, in the evening." 

The Member from Hawkins, Mr. McKinney, moved a suspen- 
sion of the Bules, to take up the motion. 

And. on the question the vote was taken by ayes and noes. 

Ayes - 4 

Noes 15 

Members voting aye, were: 

Cate, Carrigan, McKinney, and the President. 

Members voting no, were: 

Aldridge, Bosson, Hall, Johnson, Keith, McBlwee, McFarland, 
Nelson, Powell, Patterson, Smith, Senter, Spence, Thompson, 
and Eobinson. 

And the motion was lost. 

Respondent introduced Hon. M. M. Brien, Judge of the Circuit 
Court of Davidson County, a witness on his behalf, who, after 
having been duly sworn, proceeded to testify in open Court. 

The examination in chief of the witness, having been con- 
cluded. 

The Managers for the State, by their Counsel, asked the wit- 
ness the following question, to-wit: 

^^ Was it not a plain, palpable case of the rights and privileges 
of the House of Bepresentatives, as you understand the law?" 
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BespondeDty by his Counsel^ objected to the qaestioD, on the 
grounds of its illegality. 

After argument of Ooansel^ the question was submitted to the 
decision of the Court. 

The President announced the question to be: 

" Shall the question be answered?" 

And on the question, the vote was taken by ayes and noes. 

Ayes • 10 

Noes 7 

Members voting aye, were: 

Aldridge, Bosson, Gate, Hall, Keith, McElwee, Nelson, Powell^ 
Patterson and Bobinson. 

Members votipg no, were: 

Carrigan, Johnson, McKinney, McFarland, Smith, Senter and 
the President. 

Messrs. Spence and Thompson not being in the Court and 
voting. 

And the Court decided that the question should be answered. 

Respondent introduced Mr. Francis B. Fogg, a witness on his be- 
half, who, after being duly sworn, proceeded to testify in open Court, 

The examination in chief of the witness having been concluded^ 
and a cross-examination being declined by the State, 

Respondent introduced Mr. Silas F. Allen, a witness on his be- 
half, who, after having been duly sworn, proceeded to testify in 
open Court. 

The examination in chief of the witness, having been concluded, 
and also, the cross-examination on the part of the State, 

Respondent introduced Mr. T. J. Wilson, a witness on his be- 
half, who, after having been duly sworn, proceeded to testify in 
open Court. » 

The examination in chief of the witness, having been concluded, 
and also, the cro^s-examination on the part of the State, 

Respondent introduced Mr. P. M. Hoodenpyll, a witness on 
his behalf, who, after having been duly sworn, proceeded to testify 
in open Court, 
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The examination in chief of the witness having been concluded, 
and also, the cross-examination on the part of the State, 

John C. Gaut, a witness on behalf of Respondent, was called 
back to the stand by Respondent, and re-examined; 

And after re-examination by the State, 

Michael J. Houston, a witness on behalf of the State, was 
called back to the stand, by the Managers for the State, and, re* 
examined. 

The re-examination of this witness having been concluded; 

And it being announced to the Court, that the testimony on 
behalf of both the State and Respondent, was concluded. 

Respondent, by hisXJounsel, Mr. Ewing, offered Motion No. 28, 
to-wit: 

"The Counsel for Respondent here 'moves the Court, that the 
Court exclude from its consideration, all the testimony offered in 
this cause, tending to prove a conspiracy to defeat the meeting of 
the Legislature, upon the grounds that the State has wholly failed 
to connect the Respondent with any such conspiracy." , 

Whereupon, it was agreed by Counsel on both sides, that said 
motion might be argued, in the final argument of the cause. 

The member from Grrainger, Mr. Senter, moved to abolish Rule 
No. 12; 

And on the question, the vote was taken by ayes and noes.- 

Ayes 9 

Noes.-.. -. 10 

Members voting aye, were: 

Bosson, Cate, Carrigan, McKinney, Nelson, Patterson, Senter, 
Spence and the President. 

Members voting no, were: 

Aldridge, Hall, Johnson, Keith, McElwee, McFarland, Powell, 
Smith, Thompson and Robinson. 
And the motion was lost. 

The testimony having been concluded, the President announced 
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that the Court was ready to proceed with the argument of the 
cause; 

Whereupon, the cause was opened in argument^ on hehalf of 
the State, hy J. J. Noah, Esq. 

After the conclusion of which, 

The member from Lincoln, Mr. Carrigan, oflfered Motion No. 29, 
to-wit: 

^^Beaolved hy the Courtj That the Counsel on either side of the 
case before the Court of Impeachment, are respectfully forbidden^ 
and hereby requested, not to refer, or discuss, in any way, the 
present or past political sentiments of the country. 

^^ Resolved further^ That when any of the Counsel for the State, 
or Bespondent, refer tb the political sentiments, he shall be called 
to order." 

The President announced the question before the Court, to be: 
^^Shall the Rules be suspended, to take up the motion? 
And on the question the vote was taken by ayes and noes. 

Ayes --- 16 

Noes--- ^ - 1 

V 

Members voting /aye, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, McKinney, 
McEIwee, McFar^and, Nelson, Powell, Patterson, Senter, Thomp- 
son, Bobinson and the President. 

Member voting no, was: 
Keith. 

Messrs. Smith and Spence being absent and not voting. 
And the motion carried. 

The question on the adoption of the motion, was taken by ayes 
and noes. 

Ayes 4 

Noes 13 
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Members voting aye, were: 

Carrigan, Johnson^ McFarland and Tbompsoa^ 

Members voting no, were: 

Aldridge, Bosson, Oate, Hall, Keitb, McKinney, MoEWee, 
Nelson, Powell, Patterson, Senter, Eobinson and the President. 
Messrs. Smith and Spence being absent and not voting. 
And the motion was lost. 

The member from Hawkins, Mr. .McKinney, moved that the 
Conrt take a recess, until thirty minates after 2 o'clock, P. M. 
And on the motion, the vote was taken by ayes and noes. 

Ayes 5 

Noes 14 

Members voting aye, were: 

Carrigan, McKinney, Nelson, Senter and Spenoe. 

Members voting no, were: 

Aldridge, Bosson, Gate, Hall, Johnson, Keith, McElwee, Mc- 
Farland, Powell, Patterson, Smith, Thompson, Bobinson and the 
President. 

And the motion was lost. 

The member from Washington, Mr. Nelson, moved an adjourn- 
ment to 9 o'clock, A. M., to-morrow. 

And on the question, the member from Grainger, Mr. Senter, 
called the ayes and noes. 

Ayes 14 

Noes L - 5 

Members voting aye, were: 

Aldridge, Bosson, Oate, Hall, Johnson, Keith, McElwee, Nel- 
son, Powell, Patterson, Smith, Thompson, Bobinson and the 
President. 

Members voting no, were: 

Carrigan, McKinney, McFarland, Senter and Spence. 

The motion carried. 
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And it was ordered by the President, that the Conrt stand 
adjourned, to meet at 9 o'clock, A. M., to-morrow, under the Bule. 

JOSHUA B. FRlERSON, 

President of the Court 



FEIDAY, MAY 24, 1867. 

The Senate, as a High Court of Impeachment, met pursuant to 
its lidjournment, at 9 o'clock, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and the Be- 
spondent and his Counsel, being present in the Court, 

The Roll was called. 

Present - .- .- ---.— - 19 

Absent •. *^- .-•-.--. . -.-— 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Robinson and the President. 

The President announced a quorum present, and the proceedings 
of yesterday were read and approved. , 

The President then announced that the Court was ready to 
proceed with the argument of the cause. 

The cause, on behalf of Respondent, was opened, in argument, 
by Ed. H. East, Esq. 

After the conclusion of which. 

He was followed by the Hon. N. A. Patterson, in argument, on 
behalf of the State. 

The member from Warren, Mr. Thompson, moved an adjourn- 
ment to 9 o'clock, A. M., to-morrow. 
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The member from Dyer, Mr. Hall, mo^ed to amend the mation, 
to adjourn to 9 o'clock, A. M., Monday next. 

The amendment was accepted. 

On the question to adjourn, the member from Greene, Mr. 
Powell, called the ayes and noes. 

Ayes - 8 

Noes - -' 10 

Members voting aye, were: 

Bosson, Carrigan, Hall, Keith, McElwee, Patterson, Thomp- 
son and Bobinson. 

Members voting no, were: 

Aldridge, Gate, Johnson, McKinney, McFarland, Nelson, Pow- 
ell, Senter, Spence and the President. 
And the motion was lost. 

The member from Lincoln, Mr. Carrigan, moved an adjourn- 
ment to 9 o'clock, A. M., to-morrow. 

The motion carried. 

And it was ordered by the President, that the Court stand 
adjourned to meet at 9 o'clock, A. M., to-morrow. 

JOSHUA B. FRIERBON, 

President of the Court. 
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SATURDAY, MAY 25, 1867. 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M. 

The Hon. J. B. Frierson, President, in the Chair. 

The Managers for the State, and their Counsel, and the Re- 
spondent and his Counsel, heing present in the Court, 

The roll was called. 

Present ^_- --- p. — -,- 19 

Absent ^•^ ^-- . 

embers present, were: 
Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McEarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Robinson and the President. 

The President announced a quorum present and the proceed* 
ings of yesterday were read and approved. 

The member from Warren, Mr. Thompson, move^ an adjourn- 
ment to 9 o'clock, A. M., Monday next. 

And on the motion, the member from Dyer, called the ayes 
and noes. 

Ayes --12 

Noes - .....„.: A 7 

MAnbers voting aye, were: 

Aldridge, Bosson, Cate, Hall, McElwee, Powell, Patterson, 
Smith, Spence, Thompson, RobiiMion, and thj8 President. 

Members voting no, were: 

Carrigan, Johnson, Keith, McKinney, McFarland, Nelson, and 
Sento^ 

The motion carried. 

And it was ordered by the President, that the Court stand ad* 

journed, to meet at 9 o'clock, A. M., Monday next, under the 

rule. 

JOSHUA B. FRIERSON, 

President of the Court. 
7 
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MONDAY, MAY 27, 1867. 



The Senate, as a Higli Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State aud their Counsel, and the Kes* 
pondent and his Counsel, being present in the Court, 

The Roll was called. 

Present ., ^..19 

Absent • ^ ^. . 

Members present, were: 

Aldridge, Bosson, Cute, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, "Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Bobinson, and the President. 

The President announced a quorum present, and the proceed- 
ings of yesterday were read and approved. 

Jno. C. Gaut, Esq., Counsel for Respondent, opened and closed . 
his argument in the cause. 

The member from Washington, Mr. Nelson, moved an adjourn- 
ment J#9 o'clock, A. M., to-morrow. 

And on the motion, the member from Lincoln, Mr. Oartfgan, 
called the ayes and noes. 

Ayes J\ A 16 

Noes- ^t.- 3 

Members voting aye, were: 

Aldridge, Bosson, Cate, Hall, Johnson, Keith, McKinney, Mc- 
Elwee, Nelson, Powell, Patterson, Smith, Spence, Thompson, 
Robinson, and the President. 

Members voting no, were: 
Carrigan, McFarland and Senter. 
The motion carried. 
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And it was ordcied by the President, that the Court stand ad- 
journed, to meet at 9 o'clock, A. M., to-morrow, under the Rule. 



JOSHUA ^. FRIER80N, 
President of the Court. 



TUESDAY, MAY 28, 1867., 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and Respondent 
and his Counsel, being present in the Court, 

The Roll was called. 

Present ^: — ......^ 19 

Absent --^ * 

Members present, were: 

Aldridge, Bosson, Gate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Robinson, and the President. 

The President announced a quorum present, and the proceed- 
ings of yesterday were read and approved. 

Hon. Horace Maynard, Counsel for the State, opened his argu- 
ment in the cause. 

Pending which, the hour for adjournment having arrived. 

The member from White, Mr. Bosson, moved an adjournment 
to 9 o'clock, A. M., to-morrow. 

The motion carried. 

And it was ordered by the President, that the Court stand ad- 
journed, to meet at 9 o'clock, A. M. to-morrow, under the Rule. 

JOSHUA B. FRIERSON, 
President of the Court. 
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WEDNESDAY, MAY 29, 1867. 

# 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State, and their Counsel, and Respond- 
ent and his Counsel, being present in the Court, 

The Boll was called. 

Present j 19 

Absent - - —• , . 

Members present, were: 

Aldridge, Bd«son, Cate, Carrigan, Hall, Johnsou, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Bobinson, and the President. 

The President announced a quorum present, and the proceed- 
ings of yesterday were read and approved. 

The Member from Madson, Mr. McFarland, oflfered Motion No. 
31, to-wit: 

^^Resolved hy the Court, That on and after to-day, this Court 
will meet at 9 o'clock, A. M., and adjourn at 12 o'clock, M., re- 
assemble at 2 o'clock, P. M., and adjourn at 41 o'clock, P. M." 

The question on the adoption of the motion was taken by ayes 
and noes. 

Ayes -*-* * 8 

Noes . .^*...— *•- ^^.••. 11 

Members voting aye, were: 

Aldridge, Carrigan, Johnson, McKinney, McFarland, Senter, 
Thompson and Bobinson. 

Members voting no, were; 

Bosson, Cate, Hall, Keith, Kfcfilwee, Nelson, PoWell, t^atter- 
son. Smith, Spence, and the President. 
And the motion waa lost 
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Hon. Horace Maynard, Counsel, resumed and concluded his 
argument on |)elialf of the State. 

The Hon. Jno. S. Brien, Counsel for Respondent, following, 
opened his argument in that behalf. 

Pending which, the hour for adjoui^nment having arrived. 

The member from Warren, Mr. Thompson, moved an adjourn- 
ment to 9 o'clock, A. M., to-morrow. 

The motion carried. 

And it was ordered by the President, that the Court stand ad- 
journed, to meet at 9 o'clock, A. M., to-,morrow, under the Rule. 

JOSHUA B. FRIERSON, 

President of the Court. 



THURSDAY, MAT 30, 1867. 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and Respond- 
ent and his Counsel, being present in the Court, 

The Roll was called. 

Presents - . --.19 

Absent-- ^ 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc-* 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Robinson, and the President. 

The President announced a quorum present, and the proceed- 
ings of yesterday were read and ^rpproved* 
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Hon« John S. Brien, Coansel, resamed and ooncladed his argu- 
ment in behalf of the Respondent. 

Ed. H. Ewing, Esq., Counsel, opened his argument in behalf 
of the Respondent. 

Pending which, the hour for acyournment having arrived, 

The member from Green, Mr. Powell, moved an adjournment, 
to 9 o'clock, A^ M., to-morrow. 

The motion carried. 

And it was ordered by the President, that the Court stand ad- 
journed, to meet at 9 o'clock. A, M., to-morrow, under the Eule. 

JOSHUA B. TRIERSON, 

President of the Court. 



FRIDAY, MAY 31, 1867. 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M. 

The Hon. J. B. Frierson, President, in the xjhair. 

The Managers for the State, and their Counsel, and Respond- 
ent and his Counsel, being present in the Court, 

The roll was called. 

Present — 19 

Absent ^ ^ 

Members, present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Thompson, Robinson, and the President. 

The President announced a quorum present, and the proceed- 
ings of yesterday were read and approved. 
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Mr. Ewing, Counsel for Eespondent, resumed bis argument. 

Pending which, 

The member from White Mr. Bosson, moved an adjournment, 
to 2 o'clock, P. M. 

The motion carried. 

And it was ordered by the President, that the Court stand ad- 
journed, to* meet at 2 o'clock, P. M. 



AFTEENOON SESSION. 

The Senate, as a High Court of Iihpeachment, met pursuant 
to its adjournment, at 2 o'clock, P. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and Respondent 
and his Counsel, being present in the Court, 

The roll was called. 

Present «^..-^- ^ 15 

Absent .. 4 

Members, present, were: 

Aldridge, Bosson, Carrigan, Hall, Johnson, Keifh, McKinney, 
McElwee, McFarland, Nelson, Powell, Smith, Senter, Spence and 
the President. 

Members absent, were: 

Cate, Patterson, Thompson and Eobinson. 

Messrs. Cate, Eobinson and Patterson came in, and their names 
were called. 

Present J .^.,18 

Absent - - ^^ 1 

The member from Warren, Mr. Thompson, being absent, on 
account of indisposition, and there being no objection to proceed- 
ing with the cause, 
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Mr. Ewing, Coansel, resumed and concluded his argument on 
behalf of the Bespondent. 

The member from White, Mr. Bosson, moved an adjournment 
to 9 o'clock, A. M., to-morrow. 

The naotion carried. 

And it ^as ordered by the President, that the Court stand ad- 
jourrei to meet at 9 o'clock, A. M., to-morrow, under the Bale. 

JOSHUA B. FBIEBSON, 

President of the Court. 



SATURDAY, JUNE 1, 1867. 

The Senate, as a High Court of Impeachment, met pur- 
suant to its adjournment, at 9 o'clock, A. M., 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State and their Counsel, and the Be- 
spondent and his Counsel, being present in the Court, 
. The Boll was called. 

Present 18 

Absent.-- 1 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland Nelson, Powell, Patter^n, Smith, 
Senter, Spence, Bobinson, and the President. 

Member absent, was: 
Thompson. 

The President announced a quorum present, and proceedings 
of yesterday were read and approved. 
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The member from Warren, Mr. Thompson, being absent, and 
there being no objections raised to proceeding with the cause, 

Hon. John Trimble, Counsel, opened his argument, in behalf 
of the State. 

Pending which, 

The member from Warren, Mr. Thonipson, came in afid took 
his seat. 

Mr. Trimble, Counsel for the Stat«, having concluded his argu- 
ment in the cause. 

The member from Shelby, Mr. Smith, moved an adjournment 
to 9 o'clock, A. M., Monday next. 

The motion was withdrawn. 

The member from Lincoln, Mr. Carrigan, moved an adjourn- 
ment to 2 o'clock, P. M. 

The member from White, Mr. Bosson, moved an adjournment 
to 9 o'clock, A. M., Monday next. 

In questions of adjournment, the longest time takes the prece* 
dence. 

The question on the motion to adjourn to 9 o'clock, A. M., 
Monday next, was taken by ayes and noes. 

Ayes * 6 

Noes 12 

Members voting aye, wei*e: 

Aldridge, Bosson, McElwee, Patterson, Smith and Robinson. 

Members voting no, were: 

Gate, Carrigan, Hall, Johnson, Keith, McKinney, McFarland, 
Nelson, Powell, Senter, Spence and the President. 

And the motion to adjourn to 9 o'clock, A. M», Monday next, 
was lost. 

The member from Hawkins, Mr. McKinney, moved to amend 
the motion to adjourn to 2 o'clock, P. M., by adjourning to 2J 
o'clock, P. M. 

The amendment was accepted, and the motion carried. 

And it was ordered by the President, that the Court stand ad- 
journed to meet at half after 2 o'clock, P. M. » '• "' 
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AFTEKNOON SESSION. 



The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at half-past 2 o'clock, P. M., 

The Hon. J. B. Frierson, President, in the chair. 

The member from G^ranger, Mr. Senter, offered Motion No. 33, 
to-wit: 

^^Besolved by the Court, That the Court order to be printed, 
two copies of the proceedings of this Court, for the use of the 
members of this Court, and fifty copies to be placed in the Li- 
brary of the State; also, the argument of the counsel on each 
side." 

The member from Washington, Mr. Nelson, offered Motion 
No. 33, in lieu, to-wit: 

^'JResolved by this Court, That two hundred and fifty copies of 
the proceedings, in the case of Impeachment of Thomas N. Fra- 
zier. Judge of the Criminal Court of Davidson County, Tenn., 
together with the official report of the testimony and arguments, 
be printed, and bound in leather, for distribution, as follows: 
one copy to each member of the Senate and House of Eepresent* 
atives, and one to each of the officers thereof; one copy to each 
of the Counsel in the case, and to the Respondent, and the resi- 
due to be placed in the State Library, at the disposal of the pro- 
per authorities thereof." 

The motion offered was accepted in lieu, and the question oii 
its adoption, was taken by ayes and noes. 

Ayes ---.-..^ .. 18 

Noes .- s^ — p....^-.^...^- 

Members voting aye, were: 

Aid ridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, 
Smith, Senter, Spence, Bobinson, and the President. 
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The member from Warren, Mr, Thompson, being absent from 
indispositioo, and not voting. 

And the motion carried. 

The member from McNairy, Mr. Aldridge, moved an adjourn- 
ment to 9 o'clock, A. M., Monday next. 

The motion carried. 

And it was ordered by the President that the Court stand ad- 
journed, to meet at 9 o'clock, A. M., Monday next. 

JOSHUA B. FETEKSON, 
President of the C(nLrt. 



MONDAY, JUNE 3, 1867. 

The Senate, as a High Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clcTck, A. M. 

The Hon. J. B. Frierson, President, in the chair. 

The Managers for the State, and their Counsel, and Eespond- 
ent and his Counsel, being present in the Court, 

The roll was called. 

Present 18 

Absent 1 

Members present, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Bobinson, and the President. 

Member absent, was: 
Thompson. 
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Tbe member from Marshall, Mr. Johnson, arose and stated to 
the Court, that the member from Warren, Mr. Thompson, was 
dangerously ill at his room, and, therefore, not able to be present 
in the Court. 

The President announced a quorum present, and the proceed- 
ings of Saturday were read. 

The member from Washington, Mr. Nelson, moved that the 
records of Saturday be now approved. 

And on the question, the member from Marshall, Mr. Johnson, 
caUed the ayes and noes. 

Ayes , . -. ^-,-- --,-^--*j .-^-- 15 

Noes 3 

♦ Members voting aye, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Keith, McKinney, 
McElwee, Nelson, Powellj Patterson, Smith, Spence, Robinson, 
and the President. 

Members voting no, were: 
Johnson, McFarland, and Senter. 

The member from Warren, Mr. Thompson, being absent aijd 
not voting. ' 

And the motion carried, and the records were approved. 

The member from White, Mr, Bosson, put the question to the 
Court, and to the Managers for the State, and Bespondent, 
whether the absience of the member from Warren, Mr. Thompson, 
from indisposition, would make any difference now in the &aal 
determination of the Court. 

The Managers for the State, by their Counsel, waived any and 
all objections on that behalf, on their part, and Respondent, by 
his Counsel, stated, that while he had no authority to waive any 
objections to the absence of the member from Warren, Mr. 
Thompson, he stated that it would make no difference if his 
name was counted on the final vote. 
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The member from Madison, Mr. McFarlaod, o£fered Motion Ko. 
34, to- wit: 

^^Mr. President: 

"I move that the main question, upon a final vote in this 
cause, shall be put in the following form: ^^Shall the charge made 
in Article 1st, to-wit: ^that the said Thomai N. Frazter, Judge 
as aforesaid, did, corruptly, willfully, maliciously, feloniously, and 
with the intent of committing a breach of the privileges of the 
said House, and with the intent, corruptly, willfully, maliciously 
and feloniously, of defeating the presence of a quorum of said 
House, and to disrupt and break up the same, issue a writ of Aa* 
beas corpusy and cause the same to be served upon the said Heydt,' 
be sustained? 

**Shall the second charge in Article Ist, to-wit: ^That said 
Frazier, J'udge as aforesaid, disregarding all these facts, did refuse 
to accept the said return of said Heydt, to said writ, and did cor- 
ruptly, willfully and maliciously, and feloniously issue an attach^ 
ment against, said Heydt, Sergeant-at-Arms, as aforesaid,' be 
sustained? 

"Shall the first charge in Article 2d, to-wit: ^That the said 
Thomas N. Frazier, Judge of the Criminal Court, of the County 
of Davidson, and State of Tennessee, corruptly, willfully, malici- 
ously, feloniously, and by the exercise of illegal power and au- 
thority, and an assumption of unprecedented judicial functions, 
did cause the release of Pleasant Williams, a member of the 
House of Representatives, of the General Assembly of the State 
of Tennessee, etc.,' be sustained? 

"Shall the second charge in Article 2d, to-wit: *That he, the 
said Frazier, Judge, as aforesaid, did, willfully, and maliciously 
and corruptly, cause the said Heydt, Sergeant-at-Arms, as afore- 
said, (well knowing that he, the said Heydt, was a Sergeant-at- 
Arms of the said House,) to be arrested and brought before him, 
the said Frazier, Judge, as aforesaid, by the Sheriff of the said 
County of t)avidson, etc./ be sustained? 

The member from Hamilton, Mr. Cate, offered Motion No. 36 
iB lieu of Motion No. 34, to-wit: 
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^^Reaolved by the Court, That the first Article of Impeachment 
be read^ and the vote taken thereon; then the second Article be 
read, and take the vote on the same, which shall be final/' 

The motion oflFered in lieu, was withdrawn. 
The member from Greene, Mr. Powell, moved to lay Motion 
No. 34, on the tabte. 
And, on the question, the vote was taken by ayes and noes. 

Ayes ^ • * 14 

Noes .^- • 4 

Members voting aye, were: 

Aldridge, Bosson, Gate, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Senter, Spence, Eobinson and the 
President. 

Members voting no. were: 
Carrigan, Johnson, McFarland and Smith. 
The member from Warren, Mr. Thompson, being absent and 
not voting. 

The motion carried, and the motion was tabled. 

The member from Madison, Mr. McFarland, offered Motion No. 
36, to-wit: 

^^ Resolved by the Court, That the dodrs of the Senate Chamber 
be left open, while the decision is being made in this cause." 

The qiMPstion on the motion, was taken by ayes and noes. 

Ay^s 1^ ^-- . ... 10 

Noes 8 

Members voting aye, were: 

Bosson, Carrigan, Hall, Johnson, Keith, McKinney, McFar- 
land, Smith, Eobinson and the President. ^^ 

Members voting no, were: 

Aldridge, Gate, McElwee, Nelson, Powell, Patterson, Senter 
and Spence. 
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The member from Warren, Mr. Thompson, being absent and 
not voting. . 

The motion carried. 

The member from Washington, Mn Nelson, offered Motion No. 
37, to- wit: 

^^Besolved by the Courts that this High Court of Impeachment, 
will now pronounce judgment, in the case of Thomas N. Frazier, 
Judge of the Criminal Court of Davidson County, Tennessee." 

The question on the motion, was taken by ayes and noes. 

Ayes --..p.,— 18 

Noes - .». ^-- 

Members voting aye, were: 

Aldridge, Bosson, 'Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Eobinson and the President. 

Mr. Thompson being absent and not voting. 

And the motion carried. 

, The first Article of the Impeachment was then read by the 
Clerk. 

The President announced the question before the Court for its 
decision, to be: 

"Is the Respondent guilty, or not guilty, of the. fact, as charged 
in said Ist Article of the Impeachment;" 

And stated that, in determining this question, the members who 
adjudge the Respondent guilty, when their names were called, 
would vote, aye; and those who adjudged him not guilty, when 
their names were called, would vote, no. 

The member from Madison, Mr. McFarland, called for a di- 
vision of the question, on the first Article. 

The call was withdrawn. ' 

The vote was then taken by ayes and noes. 

Ayes — ~» - .--• 14 

Noes... ^ .«...^.. 4 
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Members voting aye, were: 

Aldridge, Bosson, Gate, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Senter, Spence, Bobinson and the 
Presiderit. 

Members voting no, were: 

Carrigan, Johnson, McFarland and Smith. 

Mr. Thompson being absent and not voting. 

Article No. 1 of the Impeachment was sustained, and two- 
thirds of the members of the Court, by their votes, pronounced 
Thomas N. Frazier, Judge, etc., guilty, as charged in the 1st Ar- 
ticle of the Impeachment. 

The 2d Article of the Impeachment was then read by the 
Clerk. 

The President announced the question before the Court for it« 
decision, to be: » 

'^Is the Respondent guilty, or not guilty, of the fact charged 
14 the 2d Article of the Impeachment?" . 

And stated, that, in the decision of the question, the members 
^ho adjudged the Respondent guilty, when their names were 
called, would vote aye; and those who adjudged him not guilty, 
when their names were called, would vote no. 

The vote was then taken by ayes and noes. 

Ayes • , 14 

Noes • , ^ ^-- .- 4 

Members voting aye, were: 

Aldridge, Bosson, Gate, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Senter, Spence, Robinson and the 
President. 

Members voting no, were: 

Carrigan, Johnson, McFarland and Smith. 

Mr. Thompson being absent, and not voting. 

Article No. 2 of the Impeachment was sustained, and two- 
thirds of the members of the Court, by their votes, pronounced 
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Thomas N. Frazier, Judge, etc., guilty, as charged in the 2d Ar- 
ticle of the Impeachment. 

The member from Dyer, Mr. Hall, presented Communication 
No. 10, in the nature of a written opinion, to-wit: 

^^Reasons presented by W. K. Hall, for his decision, as one of the 

mewhers of the Court, in the Impeachment case of the State 

of Tennessee vs. T, N. Frazier: 

''I feel constrained, in the exercise of the high duty imposed 
upon me, by law, laying aside all possible influences of prejudice, 
and guided alone by the law and the -testimony presented and 
bearing ovl the question involved, to decide affirmatively upon the 
two Articles of Impeachment preferred; and in reference to this 
action on my part, I beg leave to state, first, as to the sufficiency, 
in law, of those Articles. Whatever may be said, it is clear to 
my mind, that the offense alleged and charged, in law, is full and 
sufficient to support the action taken; that the ends, which, 
under a reasonable construction, must have been contemplated, 
constitute grounds of offense far beyond what is meant by misde- 
meanor, and must fall within the definition of crime. The infrac- 
tion of the rights, authority and powers of the legislative depart- 
ment of the State Grovernment, is surely an offense of high grade, 
and cannot be classed with that description of offenses known as 
misdemeanors, simply. 

^^As to the legal authorities^ I am well satisfied that our Con- 
stitution, and the undoubted provisions of parliamentary law, in- 
vest the legislative department of our State with all the powers, 
privileges and authorities, claimed for it by the Counsel for the 
prosecution, and that the same vests as soon as the body is con- 
stituted, by the meeting of a full quorum, and the election of 
proper officers; and that thereafter, at any succeeding session, 
regular or extraordinary, a less number than a quorum would rep- 
resent the full legal rights of that body, in the maintainance ofr 
its dignity and decorum, and in the enforcement of the attend- 
ance of absent or refractory members; and hence, that the inter- 
position of authority by the Respondent, under the circumstances 
a^ proven, was unwarranted, and not only in contempt of the 
8 
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House of Bepresentatives^ bat an indirect invaaioB of the sove- 
reign rights of the people of the State. Such is the light in which 
I am compelled to view the acts of the Respondent, abstractly 
considered. 

"As to the inteni with, which the Respondent's acts were per- 
formed, looting carefully to the testimony, it is clear to my mind, 
thiEit he acted deliberately, with the following facts clearly before 
hita: First, that a conspiracy had been set on foot, and existed in 
the State, and was aided by persons without the State, to inter- 
fere with the legitimate organization and lawful actions of the 
State Government; and second, that the conduct of the refrac- 
tory members of the Legislature was unlawful, unauthorized, and 
in concert with the prime movers of said conspiracy; and third, 
that the Respondent Jinew, and intended his action, to aid in 
those unlawful purposes. In addition, the ptoof is conclusive, to 
my mind, that the Respondent, instead of seeking to be governed 
by the law, as he was bound to do, only, and studiously, sought 
for pretexts of a legal character, to cover, if possible, his wanton 
violation of the plainest principles of constitutional, common and 
statutory laws; hence, the offense being fully defined in the com- 
plaint, and well supported by the proof, leaving no reasonable 
doubt present in my mind, I give this, my decision, with the firm 
conviction of its justness and truth.'' 

The member from Marshall, Mr. Johnson, presented Communi- 
cation No. 11, in the nature of a written opinion, to- wit: 

"-¥>. President: 

"We are certain, that, in contemplation of law, and in fact, 
the State has presented no evidence, to sustain ithe charges pre- 
ferred against Judge Frazier. We refer to the authorized re- 
ports of the proceedings of this Court, for the proof, and the 
law of the case, as given by counsel. In view of that record, 
and of the solemn oath taken by us, 'well and truly to try the 
issue joined, upon the evidence and the law^ and true deliverence 
make,' &c., we vote, not guilty!' "W. J. McFarland, 

"J. D. Johnson, 
"Joe. G. Carrigak, 
"James P. Thomi>ton, , 
''By J. D. Johnson." 
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The President then declared, that the Eespondent, Thomas N. 
Frazier, Judge, &c., had been found guilty of the facts charged 
in the 1st and 2d Articles of the Impeachment, by a vote of two- 
thirds of the sworn members of the Court. 

The member from Madison, Mr. McParland, offered Motion 
No. 38, to-wit: 

^^ Resolved hy the Courts That the judgment of this Court of Im- 
peachment, in the case of the State of Tennessee vs. Thomas N. 
Frazier, shall only extend to removal from oflSlce, and not to a 
disqualification to fill any office^ hereafter ."*' 

The member from Rutherford, Mr. Spence moved to lay tha 
motion on the table. 

And the question on the motion to table, was taken by ayes 
and noes. 

Ayes 14 

Noes - - 4 

Members, voting aye, were: 

Aldridge, Bosson, Gate, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Senter, Spence, Bobinson, and the 
President. 

Members voting no, were: 
Carrigan, Johnson, McFarland and Smith. 
Mr. Thompson being absent, and not voting. 
And the motion to table, carried. 

The Member from Hamilton, Mr. Cafce^ offered Motion No. 39 
to-wit: 

"Whekeas, The Senate of the State of Tennessee, sitting as 
a High Court of Impeachment, upon the trial of Thomas N. 
Frazier, Judge of the Criminal Court of Davinson County, and 
State of Tennessee, upon Articles of Impeachment, duly pre- 
ferred by the House of Representatives of the Q-eneral Assembly 
of the State of Tennessee, having ♦duly heard the evidence and 
arguments of Counsel thereon; and whereaSy having voted, by 
ayes and noes, upon the charges contained in the Articles of Im- 
peacbment, and two-thirds of said Senate having pronounced the 
said Thomas N. Frazier, Judge, as aforesaid, duly guilty thereof, 
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as provided in, and repaired by the Oonstitution of the State of 
Tennessee; Therefore, 

"5e U resolvedy (by two-thirds of the Senators sworn,) That 
Thomas N. Frazier, Judge of the Criminal Court of the County 
of Davidson, and State of Tennessee, be removed from his said 
oiEce as Judge of said Criminal Court of Davidson County, and 
be disqualified to fill any office hereafter in the State of Tennes- 
see, and that judgment be entered accordingly." 

The question on the motion was taken by ayes and noes. 

Ayes 14 

Noes - - 4 

Members voting aye, were: 

Aldridge, Bosson, Cate, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Senter, Spence, Kobinson, and the 
President. 

Members voting no, were: 
Carrigan, Johnson, McFarland and Smith. 
Mr. Thompson being absent, and not voting. 
And the motion was adopted. 

Thereupon, the President solemnly proceeded to pronounce the 
judgment of the Court, as follows: 

" The Hon. Thomas N. Frazier, having been found guilty, as 
charged in the Articles of Impeachment, it is, therefore, ordered, 
adjudged and decreed, by this High Court of Impeachment, that 
the said Thomas N. Frazier, Judge of the Criminal Court of 
Davidson County, in the State of Tennessee, be, and he is hereby, 
declared, (according to the Constitution of the State, and the 
vote of this body, Constitutionally passed,) to be removed from 
his said office of Judge, as aforesaid, and also, disqualified from 
holding any office hereafter, in this State.'' 

The member from Grainger, .Mr, Sei^ter, moved an adjourn- 
ment, to 2 o'clock, P. M. 

The motion carried. 

And it was ordered by the President, that the Court stand ad- 
journed, to meet at 2 o'clock, P. M* 
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EVENING SESSION. 

^he Senate, as a High Court of Impeacliment, met pursuant 
to its adJQurnment, at 2 o'clock, P. M. , 

The Hon. J. B. Frierson, President, in the chair. 

The member from Grainger, Mr. Senter, offered Motion No. 4Q, 
to-wit: 

^^Besolved by the Court, H. M. Coburn, Keporter of this Court^ 
be allowed a reasonable time to complete his report, and place 
the same in the hands of the Public Printer, for publication; and 
as soon as this work is completed, he shall receive as compensa- 
tion, for his services, the sum of eight ($8) dollars per day, upon 
proof being made before the Secretary of State, that the time 
charged was necessary to complete the work, counting from the 
time he was sworn in.*' 

The vote on the adoption of the motion was taken by ayes and 
Boes. 

Ayes -, 11 

Noes 4 

Members voting aye, were: 

Bosson, Johnson, McKinney, McBlwee, McFarland, Nelson, 
Powell, Patterson, Senter, Robinson, and the President. 

Members voting no, were: 
Carrigan, Hall, Smith and Spence. 

Messrs. AJdridge, Gate, Keith and Thompson, being absent and 
not voting. 

The President announced there was no quorum voting, and or- 
dered the Sergeant-at-Arms to proceed and bring in the absent 
members. 

Mr. Gate came in, and his name was called, and he voted no. 

Mr. Aldridge came in, and his name was called, and he voted 
aye. 
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Ayes --12 

Noes — — ^ 5 

And the motion was adopted. 

The member from Lincoln, Mr. Carrigan, offered Motion No. 
41, to-wit: 

^^ Resolved by the Gourfy That the following be the acknowledg- 
ed list of Expenses of this Court of Impeachment, in the case of 
'The People of .Tennessee vs, Thomas N. Frazier, Judge, etc.,' and 
the same shall be signed by the President of the Court, in his 
official capacity, and by order of the Court." 

The member from Madison, Mr. McFarland, offered the foUow- 
Dg amendment, to- wit: 

''Amend by striking out, wherever it occurs, '86 days,' and 
insert '30 days/ " 

The vote on the adoption of the amendment, was taken by ayes 
and noes. 

Ayes - - 5 

Noes -- 12 

Members voting aye, were: 

Bosson, Johnson, McFarland, Smith and the President 

Members voting no, were: 

Aldridge, Cate, Carrigan, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Spence and Robinson. 

Messrs. Senter and Thompson, being absent, and not voting. 

And the amendment was lost. 

On motion of the member from Hawkins, Mr. McKinney, the 
blank in the list of expenses, opposite the name of B, Frazier, 
was filled up with "86 days." 

The member from Grainger, Mr. Senter, moved that the Court 
now stand adjourned, sine die. 

And on the question, the vote was taken by ayes and noes. 

Ayes 4 

Noes 14 
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Members voting aye, were: 

Carrigan^ Johnson, McFarland and Senter^ 

Members voting no, were: 

Aldridge, Bosson, Gate, Hall, Keith, McKinney, McElwee, 
Nelson, Powell, Patterson, Smith, Spence, Bobinson, and the 
President. 

And the motion was lost. 

The member from Madison, Mr. McFarland, moved to fill up 
the blank, in the list of expenses, opposite the names of the 
Counsel for the State, with "30 days." 

The question on the motion was taken by ayes and noes. 

Ayes ..-- 6 

Noes.--^ 12 

Members voting aye, were: 

Bosson, Oarrigan, Johnson, McKinney, McFarland, and Nelson. 

Members voting no, were: 

Aldridge, Gate, Hall, Keith, McElwee, Powell, Patterson, 
Smith, Senter, Spence, Robinson, and the President. 
Mr. Thompson being absent and not voting. 
And the motion was lost 

The member from McNairy, Mr. Aldridge, moved to fill up the 
blank in the list of expenses, opposite the names of the Counsel 
for the State, with the words "86 days." 

The vote on the motion was taken by ayes and noes. 

Ayes -. -- 11 

Noes - 7 

Members voting aye, were: 

Aldridge, Hall, Keith, McKinney, McElwee, Powell, Patter- 
son, Smith, Spence, Robinson, and the President. 

Members voting no, were: 

Bosson, Gate, Garrigan, Johnson, McFarland, Nelson, and Sen- 
ter. 
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Mr. Thompson being absent, and not voting. 
And the motion was adopted. 

The naember from Dyer, Mr. Hall, moved to fill up the blanks 
for per diem, in the list of expenses, with six (?6) dollars. 
And on the motion, the vote was taken by ayes and noes. 

Ayes — 10 

Noes •. 8 

Members voting aye, were: 

Aldridge, Hall, Keith, McKinney, McElwee, Powell, Patter- 
son, Senter, Spence, and Kobinson. 

Members voting no, were: 

Bosson, Gate, Carrigan, Johnson, McFarland, Nelson, Smith, 
and the President. 

Mr. Thompson being absent, and not voting. 
And the motion was adopted. 

List of Expenses Accompanying Motion No. 41: 

"A statement, showing the expenses of the Court of Impeach- 
ment, constituted March 11, 1867, to try the case, in which 
the State of Tennessee is plaintiff, and Thomas N. Frazier, 
Judge, etc., is defendant; said expenses, being authorized, by 
Act of Assembly, passed March 8, 1867, and recorded in the 
printed Acts, for the years 1866 and 1867, ch. 48, sec. 17, p. 
80, the same being in words and figures, as follows, to-wit: 
"Sec. 17. Be it further enacted, That there shall be paid, as 
compeni^ation to the presiding officer of the Senate, and Senators 
sitting as a Court of Impeachment, (in the case of Thomas N. 
Frazier,) and its officers, and to the Managers and Counsel on 
the part of the House of Kepresentatives, the same per diem • 
herein provided to be paid to the Speaker of the Senate, and 
Senators and officers; payable in the same manner, with mileage 
also, at the same rate, in coming to and going from, the Capitol. 
There shall also be paid a sum for necessary expenses attending 
said trial, to be received and disbursed by the presiding officer of 
the Court; and the Comptroller shall audit the accounts, and is- 
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sue warrants for said compensation to such presiding officer^ Sena- 
tors and officers, and to said Managers and Counsel of the House, 
and necessary expenses." 



NAMES OP SENATORS. 


i 


Per 


Miles 


Mileage 


Total. 




1 


Biem 


Trayeled. 






Aldrige, John. 


86 


$616 00 


600 


$96 00 


$612 00 


Bosson, William. 


86 


516 00 


170 


27 20 


643 20 


Cate, A. M. 


86 


616 00 


842 


64 70 


670 70 


Carrigan, Jo. G. 


86 


616 00 


180 


28 80 


644 80 


Frierson, J. B., President. 


86 


616 00 


106 


16 96 


682 96 


Frazier, B. 


86 


616 00 


646 


87 87 


603 87 


HaU, W. K. 


86 


516 00 


600 


96 00 


612 00 


Johnson, J. D. 


86 


616 00 


138 


22 08 


688 08 


Keith, G. W. 


86 


516 00 


620 


99 20 


615 20 


McKinney, C. J. 


86 


516 00 


660 


105 60 


621 60 


McElwee, Thos. B. 


86 


616 00 


412 


66 96 


581 95 


McFarland, W. J. 


86 


616 00 


600 


96 00 


612 00 


Nelson, P. P. C. 


86 


616 00 


723 


116 68 


631 68 


Powell, Joseph. 


86 


616 00 


672 


107 62 


623 52 


Patterson, H. S. 


86 


616 00 


120 


19 20 


635 20 


Robinson, W. T. 


86 


616 00. 


120 


19 20 


535 20 


Smith, J no. W. 


86 


616 00 


600 


96 00 


612 00 


Seoiter, D. W. C. 


86 


I 616 00 


696 


95 36 


611 86 


Spence, William. 


86 


616 00 


60 


9 60 


626 60 


Thompson, J. P. 


86 


616 00 


210 


33 60 


649 eo 


OFFICERS. 












Flagg, H, G , P. 0. 


86 


616 00 


676 


108 16 


624 16 


Newland,Clay,E.O. 


86 


616 00 


620 


99 20 


615 20 


Cate, W. T. 


86 


616 00 


420 


67 84 


683 84 


Smith, B F. 


86 


616 00 


603 


96 96 


bl2 96 


Hickman, Wade. Porter. 


86 


616 00 








Coburn, H. M., Reporter, 












$8 per day, as per Mo- 
tion No. 40. 
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.00 

1 

o • 


Per 
Diem. 


Miles 
Traveled. 


Mileage. 


Total. 


MANAGERS. 
Dagga'n, Wilson. 
Fuson, John A. 
Smith, W.J. 


86 
86 
86 


$616 00 
616 00 
616 00 


600 
1?0 
620 


$96 00 
19 20 
99 20 


$612 00 
535 20 
615 20 


COUNSEL FOR STATE. 
Maynard, Horace. 
Trimble, John. 
Patterson, N. A. 
Noah, J. J. 


86 
86 
86 
86 


616 00 
616 00 
616 00 
616 00 








NECESSARY EXPENSE 
Postage Stamps. 
Sulphur Water. 










81 00 
8 00 


DAILY PAPERS. 

Press and Times. 

Union and Dispatch. 

260 Copies of the Jour- 
nal of the Court, and the 
Testimony and Argu- 
ments, as Reported, etc., 
as per Motion No. 83. 








. 


41 25 
81 25 


Public Printer, per Act 
for Printing 140 Copies 
of Articles of Impeach- 
ment, and Answer, etc., 
and 100 Copies of Rules 
of Order of the Court. 




• 


/ 




99 42J 



The question was then taken ' on the adoption of Motion No. 
41, and the approval of expenses, set out in the ii^t of expenses, 
referred to therein; and on the question the vote wa$ taken by 
ayes and noes. 



Ayes- 
Noes- 



11 

6 



Members voting aye, were: 

Aldridge, Gate, Hall, Keith, McKinney, McElwee, Powell, 
Patterson, Senter, Spence, and Robinson. 

Members voting no, were: 

Bosson, Carrigan, Johnson, McFarland, Nelson^ and Smith.* 
On motion of the member from Grainger, Mr. Senter, the 
President was excused from voting on the proposition. 
Mr. Thompson being absent, and not voting. 
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And Motion No. 41 was adopted, and the list of Expenses re- 
ferred to therein, approved. 

The member from Hamilton, Mr. Gate, moved an adjournment 
to 9 o'clock to-morrow. 

The motion carried. 

And it was ordered by the President, that the Court stand 
adjourned, to meet at 9 o'clock^ A. M^., to-morrow, under the Rule. 

JOSHUA B. FEIERSON, 

President of the Court. 



TUESDAY, JUNE 4, 1867. 

The Senate^ as a Hi^ Court of Impeachment, met pursuant 
to its adjournment, at 9 o'clock, A. M. ' 

The Hon. J. B. Frierson, President, in the chair. 
The roll was called. 

Present J 18 

Absent - .., * ..^« 1 

Members present, wereS 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Robinson and the President. 

Member absent, was: 
Thompson. 

The member from Warren, Mr. Thompson, being absent, from 
indisposition. 

The President announced a quorum present, and the proceed- 
ings of Saturday were read and approved. 

The Records of the Court for to-day, were then read and ap- 
proved. 
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The member from Washington, Mr. Nelson, moved that this 
High Coart of Impeachment now stand adjourned sine die. 
On that question the vote was taken by ayes and noes. 

Ayes 18 

Noes 

Members voting aye, were: 

Aldridge, Bosson, Cate, Carrigan, Hall, Johnson, Keith, Mc- 
Kinney, McElwee, McFarland, Nelson, Powell, Patterson, Smith, 
Senter, Spence, Kobinson and the President. 

The motion carried. 

And it was ordered by His Honor, Joshua B. Frierson, Pres- 
ident, that this High Court of Impeachment, be, and is now de- 
clared, adjourned sine die. 

JOSHUA B. FRIERSON, 
' President cf the Court. 

Official: 

H. G. FLAGG, 

JP. a of the Court. 



FOKM OF* SUBP(ENA AND SUMMONS. 



BEN ATE CHAMBEB, NASHVILLE, TENN.: 

The Senate cfthe State of Tennessee, 

To : , Greeting: 

You, and each of you, are hereby commanded to appear before 
the Senate of the State of Tennessee, sitting as a High Court 

of Impeachment, on the — day of , A. D., 1867, at the 

Senate Chamber, in the City of Nashville, the Capital of the 

State of Tennessee, at the hour of — o'clock, ; then and 

there to testify, on behalf of , your knowledge in 

the cause which is before the SeAate, in which the House of Rep- 
resentatives of the State of Tennessee have impeached Thomas 
N. Frazier. Fail not. 

Witness, J. B. Fribrson, President of the Senate, sitting as 
a Court of Impeachment, at the Capitol of the State, in Ifash- 

ville, Tenn., this — day of , in the year of our Lord one 

thousand eight hundred and sixty-seven, and of the Independence ' 
of the United States, the irinety-first. 

President of the Senate, etc, as a Court of Impeachment 

• 

Witness, H. G. Flagg, Principal Clerk of the Senate as afore- 
said, at the Senate Chamber, in the Capitol of the State, at 

Nashville, Tenn., the — day of , A. D., 1867, and the 

ninety-first year of American Independence. 

P. (7. of the Senate, etc., as a Court of Impeachment. 



SENATE CHAMBER, NASHVILLE, TENN.: 

The Senate of the State of Tennessee, 

To Wm. T. Catb, Sergeant-at-Arms, Greeting: 
Tou are hereby commanded to deliver to and leave with 

. — , if to be found, a true and attested copy of the 

within writ of summons, together with a like copy of this precept, 
shewing him both; or, in case he cannot, with convenience, be 
found, you are to leave true and attested copies of the said sum- 



2 

moDS and precept, at his usual place of reiridence; and whichever 
way you perform the service, let it be done at least — days be- 
fore the appearance day mentioned in ' said writ of rammons. 
Fail not; and make return of this writ of summons and precept, 
with your proceedings thereon indorsed, on or before the appear- 
ance day mentioned in said writ of summons. 

Witness^ J. B. Fbierson, President of the Senate sitting as a i 
Court of Impeachment, at the Capitol of the State, in Nashville, 

Tenn., this — day of , in the year of our Lord one thousand 

eight hundred and sixty-seven, and of the Independence of the 
United States, the ninety-first. 

President of the Senate^ etc.y as a Court of Impeachment. 

Witness J H. G. Plagg, Principal Clerk of the Senate as afore- 
said, at the Senate Chamber, in the Capitol of the State, at Nash- 
ville, Tenn., the — day of , A. D., 1867, and the ninety-first i 

year of American Independence. I 

I 
P. G. of the Senatey sitting as a Court of Impeachment. \ 

Official: 

H. G. PLAGG, I 

P. a of the Court. ! 



Suhpomas and Summonses issued on behalf of tJie State, 



No. 


Date. 


Names of Witnesses. 


To wh'm issued 


When 
Retur'd 


By whom served. 




1^67. 












1 


May 7 


Gov. W. G. Brownlow. 


Serg*t-at-Arms 


May 


17 


Serge an t-at-Arms 


2 


«' 8 


Hon. James Mallins. 


(4 


u 


9 


u 


8 


" 8 


J. C. Martin. 


u 


u 


9 


B. F. Smith. 


4 


" 8 


Geo. Stubblefield. 


,ti 


u 


9 


Sergeant-at-Armt 


6 


« ,8 


Hon. A. J. Fletcher. 


<(. 


it 


8 


(( 


6 


" 8 


Buct Lewi 8& Wad eHickman 


•< 


tt 


9 


tt 


7 


" 8 


H. M. Bramble, Geo. Craw- 














ford & Michael J. Houston 


u 


"} 


3&9 


tt 


8 


CI 8 


Hon. F. 8. Richards and 














Kuel Hough. 


u 


It 


14 


Sheriff Shelby Co. 


9 


" 8 


Ed. H. Gowen. 


il 


tt 


9 


Sergeant-at-Arms 


10 


" 8 


Wm. Shane, Wm. Heydt, 














and Joseph Cheatham. 


u 


tl 


10 


tt 


11 


« 8 


Honsi W. J. Smith and Jno. 














A. Fuson. 


u 


tt 


8 


tt 


12 


" 8 


Hon. W. Wines. 


u 


tl 


11 


C. Newland. 


13 


«» 8 


Jt N. Dunnaway. 


i( 


tt 


17 


J. C. Martin. 


14 


" 10 


Hon. H. P. Murphy. 


(( 


tl 


10 


B, F. Smith. 


16 


^« 11 


Abram Smith. 


u 


tl, 


10 


tt 


16 


" 13 


Van Taylor. 


ti 






Chas. P. Schmidt. 


17 


u 14 


Hon. Geo. W. Thompson. 


u 


tt 


16 


P. Hybarger. 


18 


u 14 


Hon. M. E. W. Dunnaway 


It 


tt 


17 


J. C. Martin. 


19 


a 14 


Ed. MuUoy. 


• t 


tt 


16 


Sergeant- at- Arms 
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« 16 


Hon. H. H. Harrison. 


u 


tl 


16 


B. F. Smith. 


21 


« 15 


Hon. R.R. Butler. 


« ' 


tt 
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H. P. Murphy. 


22 


» 16 


Hon. S. M. Arnell. 


u 


tl 


16 


B. P. Smith. 


23 


« 16 


C. S. Diggons, Clerk, eto. 
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tt 


17 


« 


24 


u 17 


M. B. Howell, Clfc.&Ma8.,etc 


<. 


tl 


17 


u 


26 


« 18 


Timothy H. Williams. 
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JOSHUA B. FRIERSON, 

President of the Court. 



Official: 
H. 



G. FLAGG. 

P. 0. of the Court. 



A k. 



Amount due each Witness arid Officer^ for mileage and attenddncty 
as proven on oath before the P. 0. of the Court. 



5AMES OF WITNESSES 
AND OFFICERS. 



H. P. Murphy 

J. N. Dunnaway 

J. C. Martin.. 

Buel Hough * 

F. S. Richards 

J. T.Cheatham 

H. M. Bramble 

M. J. Houston 

Geo. W.. Thompson 

Buck Lewis 

Wade Hickman.... 

F. Hybarger, OfiScer, Depu- 
ty, serving and returning 
on subpoena, &c., 60 cts... 

Chas. P. Schmidt, Officer, 
Deputy, returning sub- 
poena, &c., 50 cts »... 

Wm. Heydt 

Abram Smvth ..^.... 
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o * 
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S 
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$100 


876 


4 cts. 


$41 04 


3 
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132 


4 ^^ 


8 28 


9 


I 00 


126 


4 " 


14 04 


1 


1 00 


600 


4 ^' 


25 00 


1 


1 00 


600 


4 *' 


26 00 


13 


1 00 






18 00 


13 


1 00 






18 00 


16 


1 00 






16 00 


3 


1 00 


120 


4 « 


7 80 


9 


1 00 






9 00. 


9 


1 00 






9 00 


1 


2 00 


126 


5 " 


8 30 


4 


2 00 


508 


5 " 


33 90 


18 


1 00 






18 00 


8 


lOO 






8 00 



WHEN PROVEN. 



May 15, 1867. 

it 17^ a 

" 18, " 

" 20, « 

" 21, " 

" 21, " 

" 23, « 

" 23, *« 

« 27, « 

June 8, ** 

. ** 3, " 



4, 

4, 
4, 



Official. 

H. Gt. FLAGG, 

P. 0. of the Court. 



JOSHUA B. FRIERSON, 

President of the Court. 



Seport of the Special Committee of the HotMe of Bq>re3entativea, 
concurred in by the Houaey en the 22th day of Janwm/j 1867^ 
and transmitted to the JSenate, accompanying the Resolutions of 
Impeachment^ and the Artidea of Impmchmeni, in Mouse Mes* 
sage No. 60, February llth, 1867. 

"The Special Committee, to whom was refetred the duty of 
inquiring into, and investigating the official misconduct of Hon. 
Thomas N. Frazier, Judge of the Criminal Court of the County 
of Davidson, beg leave to submit the following Report: 

"That, on the twenty-fourth day of July, 1866, the House of 
Representatives of the General Assembly of the State of Tennes- 
see, in extraordinary session assembled, at Nashville, the Capital 
of the State, did adopt the following duly attested Preamble and 
Resolutions: 

"Wherbas, The House of Representatives, met in extra- 
ordinary session, by Proclamation of Governor W. G. Brownlow,. 
on the 11th of July, passed the following Resolution, to- wit: 

HOUSS BBSOLUTION KO. 1. 

^^Resolvedy That the Speaker be directed to issue warrants of 
arrest for Messrs. Martin, Representative from Jackson County; 
Brittle, Representative from Smith; Marable, Representative 
from Benton and Humphreys; Porter, Representative from 
Henry; Dunnaway, Representative from Bedford; Foster, Rep- 
resentative from Hamilton; and Williams, Representative from 
Catter, refractory members of this House; that Captain Heydt, 
as Sergeant-at-Arms, be authorized to employ such assistance as 
may be necessary to carry into effect the order of this Body; and 
that said Capt. Heydt, as Sei^eant-at-Arms, bring said membem 
before this House, to answer for their conduct and contempt of 
this House;'' and 

" WhereaSy Capt. Heydt, as Special Sergeant-at^Arms, through 
persons properly authorized, did proceed and arrest P. Williams, 
Represeniative from Carter County, in obedience to said order of 
said House of Representatives; and 

*^WhereaSy A writ of habeas corpus was sued out before his 
Honor Judge Frazier, of the Crikninal Court of Davidson County^ 
9 
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and served upon Capt. Heydt, commanding him to appear before 
His Honor, with the body of P. Williams, Representative from 
Carter County; and 

*^ WhereaSy The House of Bepresentatives made the following 
return to said writ, to-wit: 

HOUSE RESOLUTION NO. 4. 

"5e it resolved hy the House of Bepresentatives^ That we do 
respectfully, but most emphatically, deny the jurisdiction of said 
Criminal Court in the premises; and the authority of said Court 
to interfere in the discipline and organization of the House of 
Bepresentatives, and direct Capt. Heydt, as Sergeant-at-Arms, to 
tender this Resolution to His Honor, Judge Frazier, as his return 
to said writ, and furthermore, that Capt. Heydt be directed to 
continue under arrest all members detained by him under said 
Resolution, until otherwise ordered by this House;'' and 

^^WhereaSy Judge T. N. Frazier, of said Criminal Court of 
Davidson County, issued an attachment for said Capt. Heydt, 
Sergeant-at-Arms, and an order of release for said P. Williams, 
member of the House of Representatives, held in custody hy 
order of this House; and 

" WhereaSy The Sheriff of Davidson County, and posse comi- 
taiuSy in obedience to the order of Judge T. N. Frazier, did for- 
cibly break into, with violence, the Capitol, and did enter the 
Hall of the House of Representatives, and did^ take therefrom, 
said P. Williams and said Heydt; and said Judge T. ;K Frazier, 
did punish, by fine, said Heydt, Sergeant-at-Arms, for obedience 
to an order of this Body; and did release said Williams from cus- 
tody and control of this House; ThereforCy be it 

^^Besolved by the House of BepresentativeSy That the conduct of 
the said Judge T. N. Frazier, is. a gross and unjustifiable viola- 
tion of th€f high and indisputable privileges of this House,, and 
merits prompt and decisive means of punishment. 

^^Besolvedy 2d. That the Speaker be directed to serve proper 
notice upon the said Judge T, N. Frazier, and said Sheriff of 
Davidson County, and said posse comitattiSy to appear before this 
body, on the second Monday of November, 1866, when and where, 
to answer such charges as may be brought against them^ ai said 
time. 



"jResolvedj 3d, That in case of failure, or refusal of the Speaker 
of this House of Representatives, to perform the duty required of 
him, by the two^ Besolutions, within ten days from and after the 
passage of these Besolutions, the Sergeant-at^Arms, Capt Heydt, 
be, and is hereby, authorized to serve said notice. 

JOHN NOBMAN, 
Speaker pro tern, of the House of Sepresentativea. 
Adopted July 24, 1866. 

I, Andrew J. Fletcher, Secretary of State of the State of 
Tennessee, do certify, that the foregoing is a copy of a Resolution 
of the Lower House of the Q-ederal Assembly of Tennessee, 
adopted July 24, 1866, the original of which is now on file in 
my office. 

In testimony whereof y I have hereunto subscribed my official sig- 
nature, and by order of the G-overnor, affixed the G-reat 

[Seal.] Seal of the State of Tennessee, at the Department, in the 
City*of Nashville, this 17th day of August, 1866. 

A. J. FLETCHFR, 

Secretary of State. 

"The facts being personally known to members of the House; 
and the official misdemeanors and high crimes, and breaches of 
the privileges of the House, being committed, while the House of 
Bei^resentatives, aforesaid, was in session, by the said Thomas N. 
Frazier, Judge, as aforesaid, as irecited in the said Preamble and 
Resolutions; therefore, your Committee unanimously report and 
recommend its adoption, as a measure demanded by public just- 
ice, and the rights and privileges of the law making power, the 
following Resolutions: 

^^Besolved by the House of Representatives y That Thomas N. 
Frazier, Judge of the Criminal Court of the County of Davidson, 
and State of Tennessee, be, and he is, hereby, impeached of high 
misdemeanors in office, requiring his disqualification. 

^^Resolvedj That the Honorable Senate be informed, that the 
House has impeached Thomas N. Frazier, Judge of the Criminal 
Court of Davidson County, for high misdemeanors in office, re* 
quiring his disqualification; and will, in due time, by its Mana- 
gers, present special Articles of Impeachment, and demand that 



? 

the Senate take order for the apprehension and trial of the person 
above named, to answer said Impeachment. 

"Besdved, That this Hoase do proceed to elect three of its mem- 
bers, to proseonte said Impeachment, as provided in, and required 
by, the Constitution of the State of Tennessee." 

OrnciAL: H. G. FLAGG, 

P. C. (if the Court. 



LIST OF ATTORNEYS. 



Counsel for the State: 

Hon. JOHN TEIMBLE, 
" HORACE MAYNARD, 
« N. A, PATTERSON, 
J. J. NOAH, Esq. 



Counsel for the Defense: 

Hon. EI>. H. EWING, 
ED. H. east, Esq., 
« JOHN S. BRIEN, 
JOHN 0. GAUT, Esq. 

Official: H. G. FLAGG, 

F.a<f the Court. 
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APPENDIX: 

CONTAINING THE 

EVmENCE AND ARGUIENT OF COUNSEL 

IN VSE CASE or 

The People of TeoDessee VS. Thomas N. Frazier, Judge, &c. 

IMPEACHED. 
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TRIAL OF THOS. N. FEAZIEB, 

Jvd^ of the Criminal Oowt of Davidson and Bviherford Counties^ 



BTTKB 



SE:iSrA.TE OF TOENISTESSEE, 

May 6, 1867, 

POK VIOLATION OF THE PEITILBGES OP THE HOUSE OF 
HEPEESBNTATIVBS OP TENNESSEE. 



MONl>AT, MAT BTH/iar. 

^The Senate met according to appointment 
May 6th, in its Chamber. President Frierson 
•called the body to order, and the fWloWh^ 
Senators answered to their laames : 

Boftson, Carrigan, Gate. Fraaler, Hall, tTolm- 
son, Keith, McElwoe, McKinny, Nelson, P«tter. 
son, Powell, Senter, Spenoe, Smith, Thompson 
•and President J. B. Friersoa^ltr. 

The Ibllowing articles of impeaohment W«m 
thereupon read: 

AbticlSs op Iii^XAGitMSNl*, exhibited by the 
House of Jiepiei^ientatives of the State ot Teu- 
nesisee, for themseWes, and on behalf of all 
the people of said State, agaiist Thomas N. 
Frazler, Jadge of the Criipmal Court of the 
county of Davidson, in said Suite or Tennes- 
see, in maintainancQ of their impeHchment 
heretofore preferred again&t him for high 
crimes and misdemeanors, req[uif ing his dis- 
qualiflca,tion : 

AHTiCLX I. That the said Thomas K. Frazier 
was, prior to the fourth day ot July, A. D. 
1866, and ever since has been.and still is,jQdge 
of the Criminal Court in and lor the county oi! 
Davidson, and State of Tennessee. 

That the General Assembly of the State of 
Tennessee did, on the 4th day of July, A. D., 
188S, meet in extraordinary session, pursuant 
to the proclamation of His Excellency, w ilKam 
G. Brownlow, Governor of the State of I'en- 
n(Sse8,or date of Junel9, i860, at the Stste 
House at NashvUle, the cipital of said State, 
which extraordinary session was called m pur- 
suance of the provisions of the Constitution of 
the etate. for the purpose of ratifyingor reject- 
ing a proposed amenument of the Constitution 
of the United States, which proposition wts, by 
concurrent resolution of the Cngress ot the 
united States, at tne fir&t sesfeion of the 39 h 
toneress, submitted to the States of the Union 
for their con ideratlon as aforesaid. 
That the House of Bepresentativet did meet > 



on said 4th ^y of July> 1886, In their HaU. te, 
pursuance of tbo allel^esaid proclamakioa. and 
was then and there oalled to order by tlMBHen 
William Helifc^L tbe Sneaker Seiiof ^S 
«nthe6thd*yoiPJuly,t8Srthe said House of 
ltefnosente»ivp8 did meet, andthewAl being 
oalled, forty-mne members answered to thefi- 

Tnat the Bouse met from day to dajL withomt 
traniaoting other business, except to eflbec a 
S^uorum todobnsiness, when, on the eleventh 
?.?7 ®' i^}^^ ^^1 **l« Ibllowing TCfolution was 
then and there adopted: 

''Seeolved, That the Speaker be directed to is- 
sue Warrants of arrest for Messrs. Martin, Bep- 
resentiitive from Jacksou coaaty; Butler. Keo- 
resontative from Smith; MaraWe, BoMesenta- 
tive from Benton and Humnhreys: Porter 
JSepreentative from Heiury & Dannawav bTo- 
resentative from Bedford; roster, Kepwieata- 
tive from Hamilton, and WiUiama, rfepresen- 
tative from Carter, refiraetory members or this 
House; that LaptoinHeydt, urttergeant-S! 
Arms, be authorized to employ such assistance 
aI " *J-^*^® ^^f?®***^ tft carry into eflfect the or- 
der ot this body, and that said ^Japt^in Heydt, 
as Sergeant-at- Arms, briugsaid members be 
fore this House, to answer for their conduct 
and contempt of this House.'* 

That said resolutixMi and proceedings there- 
under, asiontemplated thereby, were based 
upon and derived tbeir authority from Seotion, 
11th of the Constitution of the State of Tennes . 
see, as follows i a^s-uw 

"Sec. IL The Senate and House of Repre- 
sentatives, wh^n assembled, gh^il each ohoosfta 
Speaker audits otner officers, be Judges of the ^ 
qualifications, and elections of its members* and 
set upon its- own adjournments from day todav 
Two-t(.irds ofeach House shall constitute a 
Quorum todo business; but a smaller nnmber 
may adjourn fVom.day to ,tay, and may be an 
thorlaed by law to compel the atteudance of 
aU-ent members.*' ^^--w wt 

That it is furthermore provided, in sec. la 
of Uie Cpnst^tuuon , that each House of the Gen- 
eral AssemWy may determine the rules of ita 



prOGoedings, punish Its memMnfor diBOfdClly 
behavior, aod shall have other powers neces- 
sary for a branch of the Legislaiore of a free 
State. 

That the House of Bepresentatiyes did, dn- 

rlnsr it^ session, to wit: the day of , 18«, 

detexmine the rules of its proceeding by adopt- 
in; rules for its goy« mment, and did proyicJe a 
rule, known as rule No. H ^ follows: 

"RULX14. He member ehall absent himself 
from the service of the House withe itt leave 
first obtained; nnd in case a less number than a 
quorum ot the House shall oonyene, they are 
hereby authorized to seed the Doorkeeper, or 
any other person or persons, iot any or all ab- 
sent membc-B, as tbe majority of such members 
present shall agree, at th^ expense of sui^h 
members respectively, unless such ezcuee for 
non-attendance shall t>e made as the House, 
when a <yiorum is convened, shall judge suill- 
-dent." 

That tbe HDh. Fteftiant WllHaBis And the 
^on. A. J. Martin were members of the House 

• of Bepresentatives of the General As^erob y 

• of toe State of Tennessee, having 
.been duly qualified as such, and sworn in «n 

<■ der and by the oath required by Che constitution 
' of the State— the Hon Pleasant Williams rep- 
-resentlBg tbe teunty of Carter, find the Hob. 

A'. J.' Martin repi^enthig the county of Ja k- 
'. son. And said Hon. Pleasant Williams and Han 

A.J.Martin, bemgsnch mcnobers of the said 
. House of Uepresentatives, and duly quillfled ail 
;jLforesaid, were subject to all rules, regulationn 
: and orders of said jiio^se, in its autiiOrity to 
*.com! el their attendance, and to' secure the 

presence of a quoruiu of its members. And 
t said* Williams an<l Martin, member^^of the 

Bouse as aforesaid^were,<by expn^ss rule of 
f the said House, prevented and estopped from 
. absenting thtmselves A'Om the seryice of the 

f aid House without leive ftrit olitained ; and it 
-.appearing by th^ albresaid resolution, 

• of the House, adopted on tbe lltb of 
*>iily, ISMk that tbe s^aid Williams and 

'^ Martin were absenting them selves from 
) the service of the said House, without leave 
.first obtained, and were refractory members 
t thereer, this In deflanoe of the rules of the 

> 8»id House, and in eonfliet with tbeir official 
'Oathaas members of tbe Bouse of Bepresenta- 

tive»ofthe General Assembly ot the State of 
\ Tennessee. ^ 

• That said Captain Heydt, at Sergeant-at- 
' Arms, of the ttaid House, under its resolution 
. afcNsiid, of the 11th of July. IMS, and actipg 
, under tbe directioa and antnority or tbe said 
■ House, did proceed to compel the atteo dance of 
\ the said Williams and Mania, refractory mem- 

> bers as aforesaid, by arresting them, the said 
Williams and Mairtlm and did bring them, the 

r.said Williams and Martin, to the Hall of the 
House of Bepresentatives, nt the Capitol, at 
Kashville, on or atiout the 16th day of July, 

'/1866', where, in obedience to ord^^rs from -the 

r taid Aouse, he, the seid^ Heydt^Sergeant-at- 
Arms, detained them, the said Williams and 

: Martin, in custody, as he was in duty hound to 

'■ do, as an officer of tbe said House. 

That tm- or about tbe 17th day of July, 1866. 

T the said Thomas M. Frasier, Judge of the said 

Criminal Court, of Davidson county, as afore- 

. f. said, well knowing that the said Pleasant Wil. 

Ii«m8 was a member of the House of Bepresen 

tatives, of the General Assembly of tbe state 

»-of Tennessee, duly qualified as such ; and well 

. iLaewing tbat he, the said tWilliams, was held 
in custody by the Sergeant-at> Arms, Captain 

'.William Heydt, under the resolution a d au-^ 

'-thority o( the said House, to compel the atten- 
dance of said Wi'hams, as an absenting and' 
reiraetory member of said House; aud well 
knowing the privileges of the said House and 
'Of parltameatary bodies $ and weh knowing, as 
. he was bound to know, as^a Judge, the laws of 



the Iffid, and the afbthority of the OoBstitiition 
of tfMi- State of Tenneeee, in that be- 
half expressly made; and well knowing 
that the said House of Representatiyes haa 
madeaiid adopted rules for its goverwment; 
and well knowing the right of a Legislative 
Assembly to have and compel the attehdanee 
of all its members, except those absent on 
leave, and to enforce it, it necessaiT, as an un- 
doubted and id^portant privilere; and well 
knowing that said WilUamHeyu^ as aforesaid, 
was an acting r^ergnant-at-Arms of s«id House, 
and was under orders fr«»m said House, and 
under its direction holding said Pleasant Wil- 
liams, a member of the bouse ks atoresatd. In 
custody, as a refractory and absent member, 
in the hall oi the said House, he, the said 
Thomas :N.Frazier, Judffe as aforesaid, did, 
obrrn|>tly, wiliulW, maliciously, felouiously, 
and with the intent of committing a breach of 
the privileges of the said House, and with the 
ii4eut, eorriip(ly« mi fkilly, malicioiiSLiy and 
feloniously, ot deieattng the presence of a quo- 
rum of said Hou&e, and to disrupt and break 
up toe same, issue a writ of habeas corpus, and 
cause, the same to be served upon the said 
Heyat, SergeaHt-atArms as a ores aid, come 
manding him. the said Hevut, to appear before 
him. tbe said Frasier, Judge as aforesa d with 
tbebodyof the said Pleasant WiB&du>s, mem- 
ber of the House of Bepresentatives, fro-n the 
county of Carter, so detained there and then, 
by said Heydt, uDder the orders of the said 
House, a*t aforesaid. 

Tnat said House of Bepresentatives in con- 
sideration of sai'i writ of habeas corptis, did, 
on or about the nth day of ^uly, A. 1>., 1^ 
adopt the following resolnt.on: 

B4 it r^toh^d bif tAs Ibu94' qf M«prM0HtaM9m, 
That w-e doresptctfuIly,butmost emphatically 
deny the Jnrisaictioo of said Cnminal Courtin 
the premises; and the authority of said Court to 
interfere in the discipline and orKanization of 
the House of Bepresentatives, and direct Captain 
Beydt. as »ergeant-at^^rms, to tender this 
resolution to his Honor Judge Frazier, ae hi* 
return to-said writ^ aitd furthermote, that cap- 
tain Heydt be directed to ooniinue und* r arrest 
all members detained bybim, undei; such reso* 
lution, until otberwise ordered by this House. 
Tbat Captain Heydt, Sei?geanl.at a rma, as 
aforesaid, m obedtenoe to said resolution, dM 
appear in person ana by counsel, befoi-e the 
said Frazier, Judge, as aforesaid, on the due re- 
turn of saidwrit of oaneas coi*pui>, and with re- 
spect and c curtsy, did make return ther^ 
accordiuflr to the said resolution of the said 
House; that said Williams w^s detuned by him, 
under authority of the said House, jts its duly 
authorized officer: and that the haid i^ous*^ did 
respectful I y> but most empnaticaliy deny the 
Jnri6«iictionot' the said criminal' Court in the 
premises, and the authority of said Court to in- 
terfere in the discipline and organization of the 
House (tf Bepresentatives, infv^mmg said Fra- 
zier, Judge, as aforesaid, th^t he, th suid Ser- 
geant- at- Arms, Heydt, was directed to tender 
bald resolution as a return to SHid writ of ha- 
beas corpus, and that be, the said 8erge:inf-at- 
Arms, Heydt, could not produce, the body ef 
said Pleasant W i liams, becauise by said resolu- 
tion of sa d Donse bo was directed and bound to 
continue under arrvst all refractory membeis 
detained by him, until otberwise - ordered by 
said House. 

That said Frazier, Judge as aforesaid, disre- 
garding all these facts, did refuse to accept the 
said return oi said Heydt, to said writ, and did 
corruptly, wilfalty and maliciously, and felo- 
niously issuo au attachment a^rHinst said 
Heydt, Sergeant-at-Arms. as af >rebaia, and or- 
der the Sheriff of the County of DavMt^on to 
elease said Williams from tbe lawful custody 
nf the House of Bepresentatives. AU this at 
biashville, tbe Capital of the State of Tennessee, 



3 



OB <Mr about the 17th dsyof Jvjr. A. D^ 18IM| In 

contempt of the power of the House ot Bepre- 
soitatiyes. over its own members : obstructing 
the law-making power of the Goremment, de- 
feating the exer^se of a oQ-ordiiiate and sot- 
erelsm branch of the Government of the Statfs 
and in gro«^8 and nnJnstlflable Violation of the 
hlfrh and indispntabte pririleges of the House 
of KepresentatiTes, one of the branches of the 
l^egislatiTe Assembly of the State of Tennes- 
see ; and thereby the said Thomas K. Frazier 
Judge of the Criminal Court of Davidson ootm- 
ty, was guilty of high misdemeanor in his office 
of JudgM aforesaid. 

Abtiolx 3. That referring to the recitals and 
/ac'b stated in article first of this Impeachment, 
and expressly making each ^nd every state- 
ment tBurein written and d* tailed, part ot this 
article second, as preliminary a^d auxiliary 
thereto, he, the bald Thomas K Frazier, Jaa e 
of the Criminal Court, of the county of David- 
son, and sjtate of Tennessee, corruptly, wil- 
fully, maliciously, feloniously, and by the ex- 
ercise of illegal power and authority, and an 
assumption of unprecedented Indicial func- 
tions, did caute the release of Pleasart Wil- 
liams, a member ot the Hou&e of Bepresenta- 
tives, of the Genenl <^ssembly,of the State of 
Tennessee, fkom the county • f Carter, who waa 
held in custody by the authority of the said 
House, as a refractory and absenting member, 
as detailed more fUiIy in article* flist of this 
Impeacoment, and did authorize and empower 
the Sheriif of the county of Davidson, to ar- 
rest and bring before him, the said Frazier, 
J adge as aforesaid, the said Captain William 
Heydt, Sergeaat-at Arms, of the said Heus<^ of 
Bepresentatives, upon aoharflre of contempt of 
the court, of him, the said Fr<»zler, Judge as 
aforesaid; he, the said rrazier. Judge as atbre- 
said, well knowiugthat said beydt was a Ser- 
geant-at-Arms as aforesaid, ahd bound to obey 

leordersof the«said House ft Bepresenta- 



tives^as its officer; and well knowing that the 
said House, by its resolution, as uetailcd in 
article first of this lajp^achment, had directed 



said Heydt, to make return respectfully that the 
jurisdiction of his said Court was most emphat- 
ically denied, and had iurther ordered and di 
reeted said Heydt, Sergeant-at-Arma, tf» con- 
tinue under arrest all refractory members of 
aaid Hu'use, detained by him^ until further or- 
ders ; and he, the bald Frazier, Jadge as afore- 
said, well knowing the power and privileges 
of the said House of Bep resent itivcb, to com- 
pel the atteitdanceof ab^nt members, and wdl 
ki>owing that said House had exercised said 
power, by directing the Speaker thereof t > 
fssite his warrant lor the arrest of absent mem- 
bers; Hud well kuowihg that the said Heydt; a» 

. Serjeant-at-Arms, had ar . ested said Williams, 
a refractory member of said Bouse, and 
brought dim before the said House; and ^eil 
knowingtnat said arretted member, was under 
the Juribdicbion of the Moutte, and while in 
sueb condition, . no other department of the 
Govern noenr, or officer thereo', could rightfaliy 
or lenllv claim or take Jurisdiction of him, the 

' said Williams ; and well knowing that the privi- 
leges of the House of Bepresentatives. as laid 
down by common parliamentary law, did attach 
to the officers of the Legislative Assembly, as 
w> 1 as to the members, and that the said He vdt, 
as Sergeant-at Arms ot eaid House, was privi- 
leged with the members, n:om being arreh*ed 
or withdrawn by legal pcoceas, ) rom nis duties 
as an officer of s^id House; he,thesaidFraaier, 
Judge, as aforesaid, did wilf uliy and malioiuUb* 
iy and corruptly <'ause the said Heydt, Sergeiiut- 

. ai-Arms, as afore&aid (well knowing that he, 
the SHid Heydt, was a »ergeant-at- rm^ of the 
said House), to be arrested and brought b fore 
him, til e said Frazier, Judge, as aforesaid, by 
the Sheriff of the sal • county of Davidson, and 
did adjudge the aaid Heydt guilty, and didpun- 



fWi the said Hef dt^ Sergem^at- Azne, as slbn- 
said, for an alleged contempt of the Court, of 
him, the said Frader, Judge, as aforesaid, in 
making the return to said ^rit of habeas cor- 
pus, mentioned in Article first of tiiis impeach- 
ment, in the manner directed by said House, by 
inflicting upon the said Hevdt, Sergeant at- 
Arras, as aioresaid, a fine of tdn dollars, more or 
less, and to be committed until paid. All this 
at ^a6hville, the Capital of the State of Tennes- 
see, on or about the seventeenth day of July, A. 
D. 1866, in contempt of the power of- the Houde' 
of Bepresetntativea over its own members and 
officers, obstructing the law-maku g power of 
the government, defeating, the exercise of a co- 
ordinate and sovereign branch of the Govern- 
ment of the >«tate(, at d ingress and unjustifiable 
violation of the privileges, high and indisputa- 
ble ot the House of Bepresentatives, one of the 
branches of the Legislative Assembly of the 
State of Tennessee; and thereby the said Thom- 
as N. Frazier, Judge of the Cnmiual Court ef 
Davidson county, was guilty of high crime and 
misdemeanor, in his office of Juage, as afoi%« 
said. 

An d the said House of Bepresentatives, sa^* 
.ingand re&erving to themselves, the liberty 
or exhibiting at any time hereafter, any further 
Articles, <Hr other accusation or Impeachment 
against Thomas N. Frazier, .>udge as aforesaid, 
andalS'>of replying to his answer hereto, and 
of offering proof to all and every one of the 
aforesaid Articles of Impeaohment or aconsa- 
tion, which shall be exhibited to them, as the 
case may require, to demand that the said 
Thomas N . Frazier. Judge as aforesaid, may de 
put ti»answer the misdemeanor herein charged, 
and that such procetdinas, examinations, tri- 
als aud judgment^ may oe thra^upon haa and 
given, as are agreeable to justice. 

Attorney General. 
Wm. J. fixiTH, Bep. of Hurdeman county. 
W. DuooAN, Bep of Sevier county. 
J. A. FUSON, Bep. of DeKalb county. ^ 
Members of the House of Bepresentatives, and 

Managei s on the partof the same, to prosecute 

said Impeachment. 

The foregoing are the Articles of Impeach- 
ment duy prepared ^y the Hou^e of Bepre- 
sentatives of the State of Tennessee, .againtt 
Thomas N.' Frazier, Judge of the Criminal 

Cotirt of Davidson county, on the day of 

,A.D.,1867. 

J. 8. MULLOT, 
Speaker ^0 Urn. of the House 

of Bepresentatives. 

Communicated and filed in the Senate, in 
House Messsge No. 60, February 11, 1867. 

Hons. Horace Maynard, John Trimble and 
N. A. Patterson, counsel employed by the prose- 
cution, were in attenoance. For Judge Frazier, 
Hons. B. H. Bwing, B* H. Bast, J. S. B)ien, and 
John C. Gaut. Mr. Ewing stated to the court 
that, after considering the nature of the case, 
the gentlemen representtng the defendant had 
prepared both an answer end a demurrer, and 
asked leave to file th§ir answer with the privi- 
lege to avail themselves also of the demurrer. 
Objection was raised by Mr. Trimble, who re- 
minded the court that the time intervening 
between the present session and the court's or- 
ganizittion in March; had been granted Judge 
Frazier at his own request, that he might be 
ready with plea, answer or demurrer. Mr, 
Trimble understood a demurrer had been filed, 
hence, no witnesses for the prosecution had 
•yjeen summoned. Mr. Bosb stated In 
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reply, tbal he luid prepared Hie print- 
ed defense and demurrer, but tbet neither 
had as yet been fited with the Clerk. On in- 
quiry, the Clerk announced that neither had 
beenfl!ed. Mr. Maynard understood defend- 
ant to sustain the relation of one who stood 
before the court without a defense. After some 
fitrther discussion, interrupted by motions to 
adjourn, the court, on the notion of Mr. 
Trimble, allowed the defense Airther time, 
namelytiU the hour of meeting this morning 
(9 O'clock), to file their plea, answer or demur- 
rer. The eourt then adjourned. 



TUESDAY, MAY "rPH, im. 

The Senate of Tennessee met at nine o'clock, 
A. M. Speaker Frierson in the chair. 

The roll was railed by the Clerk, and eighteen 
Senators were present. 

The Journal was then read and approved, 
when the following rules were read, and unan- 
imously adopted : 
BuLBB for the goTernireat of the Court of Im- 

peithmeniinthetrial of Thos. X. Frazier, 

Judge, Ac. 

Bule 1st. No one witness shall be examined 
by moie than ooe of the counsel on the 
part of the State and one on the part of the re- 
spondent. 

Sd. Koc more than two of th» counsel on 
either side, shall speak on any collatoral ques- 
tion before the court, such as upon the compe- 
tency or admissibility of testimony. 

8d. All motions made by counsel on either 
side shall be put in writing and entered of 
record. ' 

4t&. No argument upon any point before the 
court shall be made by any member, but ho 
may, when called upon for a decision, state his 
reasons for the opinion, or deliver them in 
writing. 

5th. Any bounsel or manager deviating in 
argument trota the point before the court may 
be called to order by the President or a-y mem- 
ber of the court. 

6th. Points ot order may be decided by the 
President, or if the Prebident so desires, he 
may snbmitsnch points ro the court. 
' 7th. Any member or members of t^e court 
may at the oiose of the trial, have his or their 
reasons spread upon the record for his ;or ibeir 
final vote. 

The following are the names oi the counsel 
engaged in the case : 

IbrtAeJSiate.—W. J. Smith, Col. W'Hson Dug- 
gan, Dr. J. A. Fuson, managers appointed by 
the lower branch of the General Assembly to 
conduct the prosecution. The managers are 
assisted by the Hon. John Irimble, Hon. Hor- 
ace Maynard, Judge N. A. Patterson and J. J. 
NoBh, Esq. 

For the Sttpofident. —Jvidge John S. Brieu, 
Judge S. H. fiwing, Judge J. C. Gaut and Hon. 
Edward H. East. ^ 

After the rules given above had been adopt- 
ed, the President stated that these rules would 
govern the action of the court so far as they 
were applicable. 

On motion of Senator Senter, one hundred 
copies of the rules were ordered to be printed for 
the use of she court. 



Senator Benler then stated that ho hoped a 
motion would be carried ireseinding the reeo- 
Imtion by which the Senate ordered the eessiont 
of the eourt to be p ivate. He thought there 
was an air of privacy aboot this ma ter that he 
did not consider as in keeping with oar insti- 
tutions and government. 

Senator Bosson then olTered the following 
resolution, in lieu, which was aiopted: 

B4§olffed. That resolution No. 4, passed ^y this 
Court ot Impeachment, be, and it ia hereby re- 
scihded fKesolutiou No. 4. here referred to, 
permitted only the managers on the part of the 
State, counsel, reporters lor the uresa, ladies 
and invited gnebt«, to be present in tne s^enate 
Chambei . Senator Bosson'i resolution having 
been adopted, the Senate Chamber is now open 
to the puollc.1 

. Representative W. J. SnUth, one of the mana- 
gers for the Stjite, then presented the following 
motion : ' 

Before the Senate of the State ot Tennessee, 

sitting as a High, court of Impeachment in 

the matter of uoti. Tbomas N. j; razier, ^fidge 

etc.. impeached. 

And now come the managers on the part of 
the House of Bepresentiitivtrs, to conduce th« 
impeachment of Thomas M. Fndsier. Judge of 
the Criminal Court of the county of L^avids; n. 
and s^T : ihat they object to the sitting as one 
of this Court of Impeachment, ot the Hon. B. 
Frazier, Senator from the counties of Knox and 
Koaue, and say that the Hon. B. Frazier. Sen- 
ator as afore^iaid, is incompetent to sit as one 
of the aforesaid Judges for the reason that he, 
the said Hon. B. Frazier aforesaid, is the 
brother of tbe Hon. Thomas M. Frazier, the 
judge here impeached add brought to trial, 
whereof they a^e ready to pfove. 
- Therefore tbe said maoagers demand that 
the Said Hon. B. Frszier, Senator for Knpx aad 
Roane uoumies as aforesaid, be excluded firom 
this court, as rignt. Justice, conscience, equity 
and tho laws oin[>ias require. . 

Senator Bosson here said that he did not see 
how a member of this body, who had property 
been sworn in, could be dlsqualiiied from sit- 
ting in the court. 

Mr. Trimble suggested to Senator Bosson 
that the counsel would addrese toe court on 
this question. 

Judge Jno. S. Brlen, on the part of the de- 
fense, then commenced the argument, as a 
rather lengthy discussion followed, we give 
below a tolerably full roport of the arguments. 

Judge Brien said: 

Mr. Speaker, I do not very weTl understand 
how, under the custom of the State of Tennes- 
see, a member of the Senace can be excluded, 
unless you are governed by the same rules as 
those regulatrng the exclusion of a Senator 
from participating in Jeorislation by a two- 
thirds vote. It is provided that the House ^f 
Representatives shall have the sole power of 
impeachment, and the Impeached party shall 
be tried bv the Senate. No person is to be con- 
victed without the concurrence of two-thirds of 
the benators sworn to try the person impeached. 
The House of Bepresentativt* s is to elect fTtim 
their body three memb* rs, whose duty it shall 
be to prosecute the Inpeachment* and the im- 
peachment trial is not to be made until after 
the House of Rei.resentatives has adjourned 
Hfu die, when the Senate thall proceed 
to such impeachment. Who is the 
Senate? £aoh membur of the Senate. How 



am we to excAvde m member of the Senate ftom 
sitting on a trial of impeachment? Not be- 
cause be may be related to the impepAhed par- 
ty; not because he may have iormed or ex> 
prei'sea an opinion in regrard to the case. The 
rules applicable to the disqualiflcaiion of Judges 
qer< ainly do not apply to Senators. A Judge 
shaU net sit on account of relationship to tue 
paities.or on account of having an interest in th« 
suit. That rule, I apprehend, dot s not apply to 
the Seiiate, becau!>e it vou adopt the ruL tnat 
disqnaUfles becaube of the Intere t tken by 
the Senator in the case, or because of relation- 
ship, then you must go a step further. Then 
as a matter courbe, this would fall one \rery Sen- 
ator who had formed or expressed an opiuion 
as to th«guilt er innocence of the party. I 
apprehend this rule does not awply at all. A 
S nator who has i een duly elected and qualifled 
as such, to sit on an impeachment trial, is ^nal- 
fled ro determine tne question that ari-es during 
the impeachment. Kb exceptions are made in 
the constitution, organizing a Con t- 1 oi Impeach- 
ment in caees 6f this 6ort. Im«ike this state- 
ment of facts as I understand the law to be. 
and not par icularly as ah objection If the 
fienate cnoosrs to exclude any of its members 
ftom partielpaiion in this trial, it must r>e upon 
someolher grouid,in my opinion, than that 
they may bo related to tjhe part)r, or may have 
a personal interest in the question pending be- 
fore the court. 

There must be some offense that reqn,ires tbe 
Senate to expel a member, and if any Senator 
Is excluded >rom this court, it will amount to 
an expulsion. This is the Senate until the next 
e<ecttonin the State of Tennessee. Suppose 
this S< nate was now to exclude o> e of its mem- 
bers on account of relationship to the par y 
up m trial, what would be the effect of it? 
would he be any longer a Senator? Is there 
any pie.edenr in the wor d. where, for a par- 
ticular purpose a Senator is disqualified from 
TOtinv, and yet qualiflf d to do everything elbO 
except that particular thing? 1 apprehend 
not. 

Judge N. A. Patterson then replied as one of 
the counsel on the part of the State. He spoke 
in substance as follows: 

I think that there are some donbts about this 
que tion. In the first place, in the absence of 
any particolar authority en the question, I re* 
mark that it is a subject of extreme delicacy 
on the part of a Senator to sit in a case where 
he would necessarily have a peculiar interest. 
He ought to be excused, and in that connection 
I may remark that, I understand that one of 
the members ot this honorable body asked to 
be excused firom being sworn and sitting upon 
the ( ase, on the ground that he was simply 
counsel in the case in the court below. If that 
was a •sufficient reason, c« rtainly near relation- 
ship ought to be of more controlling force. Rut 
if the court pleas'*, there can be no doubt thnt 
thisisacotrrt; and not only so. but a high 
^^nrt — perhaps Uie very highest that can he 
orsaniced in the state of Tennessee. I will as- 
sert, the hlKhest. lor it is composed f the lead- 
ing branch of the highckt department of the 
State Government; and certainly, the princi ' 
pies that would apply to an inf-rfor court must 
necessarily Hpply to this c-ourt; that no judse 
or Chancellor shall be competent where he is 
legated to ei 'her party, by affinity or consan- 
gninity, within the sixth degree. So far as the 
qne<<tion is concerned, as to the authority of this 
court to act upon the question, there is no doubt 
about that, ihe court is n >w organized, but 
not fully, in one respect, i here is certainlyno 
reason to <>xclurie a principle of law so well 
founded in common sense and justice as the one 
here a3«erted. The rf>ason of the law is too eb- 
vi us to require comment, that when coneeet- 
et by close t es of relatiOBShip, tin partly 



shottld.be excluded from sitting as a member of 
a court. Certainly it is a^ppUeabie in aU the in* 
ferior courts. Is there less ground to questioa 
there than in a Chancery court, or in any court 
of common law^ Every principle that applies 
to the lower courts applies more strictly here. 
To»ay that to txclude a Senator from this 
court would be to expel him amounts to 
nothing. The question is. is he qualified 
bs » judge? If this priticiple of i*w does not 
apply, then you must excude every principle. 
You rejected all those principlf s e^ompreht^nd- 
ed in pailiamentary usage, i>nd in comm n law 
or any other law, and sav ihat this court is 
without rule, and that no ruies shall apply to 
t.ie sessions of the court, because it is not a 
court similar to other courts. It is a h'gher 
court; its duty is more important and more in- 
terestm< to the whole country, to the respond^ 
ent;and as a matter of course the prinoiplet 
that govam inferior courts will apply here so 
far as the qualific -tions of members ef this 
court are concerned. liidetd, they should ba 
construed with greater strictness if possible, 
than in the inferior courts, and should not be 
excluded. The Question is so dear that It ap- 
pears to me there is no need of discussing it 
lurther. 

Judge J. G. Gaut, for the defense, continued 
the argument. He said: 

I don't know that there is anything to be said 
in addition to what Judge Brlen has 
stated, i had not myself supposed that 
this court would be confined to the strict 
technical rules of the criminal practice of thia 
State, as other courts are, because this is a court 
independent of the statute 1 tws of this State; a 
court created by tbe fundamental Ihw, by the 
coDStitution. i he consututiou itself maiies the 
Senate a Court of Jmpeachu ent, an<i this court 
I suppose will not be siricily conflnt-d to the 
practice of criminal courts in this State. All 
the members of the Senate that are sworn in 
become a part of the court. The question of 
previously formed opinions would certainly 
not come mlo this court, lor it might exciuda 
the whole court, and thus prevent an impeach- 
ment You cannot strictly apply the statute 
law of the state ami the rules that govern other 
court^^, to this court, because this c-jurt derives 
its sole power firom the oonsticution« and not 
from tbe statutes. Therefore, the cmstitution 
having made the Senate a Court of Impeach- 
meoL it made ail its members who were sworn, 
memoers of that court, ani technical 
rules of relationship or int«:re5t, or ot 
previous -y formed opinions, do not apply 
to this rourt. Otherwise the court m<ffht de- 
feai itself. The members of this court may 
have formed an opinion upon this question. In 
that 6a>e a Judge could not sit in a criminal 
case, but 1 apprehend that thia principle would 
not apply to this court. We have no choice 
about this matter, andon^y wish to do right so 
far as possible, in regard to th*) questions that 
arise. I Mr. Trimble here said— I would sug- 
gest to the counsel for toe respondeat that we 
do not reiy upun thf se as technical rules, but 
appeal to them as a quest on of J ustlce, or rea- 
son and of right.] ^ _^ ^ ^^, 

The Judge continned— Then I will say n th- 
ing farther upon that point. I will only make 
this suggestion to the meaibers of the court* 
that witnout the constituti<m no Senator could 
be here. If Senator Fraaier is a constituent 
partof the court en- cted hy thefnnd imental law 
of (he land, I do not see any liegal way in which 
he can be excluded ir m this court. * Having 
been sworn in, he must t.e a part of tbe co re. 
The constitution makes him a part of theoourt, 
particularly when sworn in. This being the 
case, 1 donU see how he can be excluded. 

Mr. Trimble then made an argument on the 
partof the i:;tate. Be said: 



\ 



IdidAotteowutitll a few in,omenti rinoe, 
thai Senator Frazier bad ISeen sworn in. I was 
surprised when i hear*1thac he had been sworn 
in. The question which we now submit to the 
court, and whii*h it is for the eouri to decide, is 
w^cftuer It is* competent for i^e .ator Frazier, 
the brother of the impeached part , to sit oa 
the tr al ana vote in this case. 'I^'tip. constita- 
tlon pr iTidesfor a Court of Impeachment, and 
prescribes the purposes fo ■ which that court 
shatlbit. We nave no CXKle upon the subject 
prrscTibing rules and regu ation« or modes of 
proceeding for a Court or hnpeacbmentt but as 
1 appreliend, when rbat court is organized hs a 
Court ot Impeachment, for the attainment of 
the great eutis ^justice, it is immediately 
olothtrd , under the comm 'A law of the. land, 
with all thea>owerB that are necessary to enable 
itt >accompli»h the.endior which it was as- 
sembled. You are governed bv- the common^ 
law, by the law of reason; for the common law 
istheUw of reason and n ture and justice. 
Under thac law kno^n as %he Amer- 
ican- common law, you are now 
sitLing lo try this impfachmeot. By 
•what other la«ir are you sitting hare? I 
have Just 8ai<i that there is no code oil laws 
pi escribed for this court. How shall you pre* 
4erve silence, and honor, and dignity in your 
court, if >ou do not conduct your court in ac- 
cordance with the common law of the land? 
Suppose, lor instan!*'^, that this high Ck>urt of 
impeachment was invaded to-dhv by some one 
who intended to br^ak' it up? Have you no 
law to preserve your organization and to pun- 
ish t >e par^y who attempts to break it up? By 
the force of yaurorg«nizatfon you are clothed 
with all the power nScessary to enable you to 
accomplish the object for wnich you are as-, 
seoabied, to acquit or to convict. [Judge Gaut 
here Sdid: Allow me to make a suggestion. 
Y^hen we turn back to the com- 
mon law we find that relationship, or interest, 
prevents a judge from trying a case. It is the 
statute that exclude him, out in those States 
that have no statute such as we have, the judg^ 
es are not prevented f i-om trying such a case, 
as for ip stance, in Georgia.] 
Mr. Trimble continued: 
I hope this is the case no where but m Geor- 
gia. Suppose a judge had his own e&se pond- 
ing iu a court, woald it not shock every one if 
he should sit In that case? Suppose his broth- 
er's case was pending, or his father's, would it 
not shock the common sense of mankind and 
outrage their fetlings of iustice, if tie should 
■try his father's or his brother's case? Nature 
forbids it; justice forbids it. Suppose such a 
judge were to offer to take his seaibn the bench 
of ti>e Supreme Court, would there be power 
to exclude him? Suppose that a Ju^ge of the 
buprepie Court had committed murder, would 
he ftill beentitled to h a seat? 1 apprehend not. 
When the Senatu is organized, the question is. 
whether any member of ihe Senate is excluded 
by virtue of his part ciilar position firom sitting 
in that body. '1 he Constitution says the Sen- 
ate shall sit as a Court of Impeachment, and 
the gentlemen on the other side argue that that 
means tlut every member, of the Senate must 
sic in that court, no matter what may be the pe- 
culiar reiat on occupied in regaM to the case. 
The Supreme Court consists -ot three members, 
but it is siill a court if ore o' it^ Judges is 
disqualified. Now, the Senator, brother to the 
party to be impe^iched by tais court, does not 
challenge himself. He is sworn i-* as a Judge. 
We object to his competency. The q uestion is , 
whether thi> court bus the po^er to decide 
whether he is competent or not. Suppose that 
a Senator was arraigned in ths Senate Cham-* 
ber, orinthis court of Impeachment, for a 
gross violation of his duiy, could he vote upon 
his own case? Suppose 4ie were to daim the 



right to Toto, what technical rale would ex- 
clude htm? Would the Senate not have the 
power to declare tlxat he could not act in that 
case, and could not vote? Has the Senate not 
alresdy arule to thateffeet, that no member 
shall vote in a case where he is interested? 
That this court has the power to decide upob 
the competency of any particular Seuaitor to 
sit !n this case, seems to me to be ^o plain a 
question td be argued, as this court has all the 
power necessary to enable it to accomplish the 
obiect for which it was assembled. , This rdle 
which would exclude the Senator is a rule of 
reason and of justice. Can gentlemen find in 
the hiatory of common law, any single solitary 
instance in which & near blood relation has sat 
totry acasepf>ndinir insdch a oi;urt? I have 
said that the common law H the uniTersal. 
law of reason. It is leuaded in nature and 
justice, and designed to accomplish certain 
great ends. Now I ask, if reason and 
law, and nature, and justice, do not 
all require that a near blood reiatiun shall 
not be competent to sit in a case where his 
heart and feeling are interestecl. It is consist, 
ciit with the principles of common hum-^nity. 
The reasons that excluded the judges of other 
courts from fitting i thoae cases in which they 
are interested are but the re-afflrmatlon of 
great fundamental principles. ''No judge of 
tae Supreme Court snail practice law or appear . 
as counsel in any courts of the tstate. N o j udge 
of ch&nc«ry shall be c6mpetenr except by the 
consent of all parties, to sit' in certain cases" 
The reason of tliis is founded in nature and in 
justice. We know that human naUre, coosti- 
tuted a^ it is, cannot determine a case where 
its own interests are involved. In uch a case 
a man would either do himself extreme iivfus- 
tice, or else he would t&il to do jiistice to the 
opposite party. Where he is connected with 
the ac^m^ed party by blool relation within 
the sixth drgree, he cannot be allowed to judge 
the case. Why afe these exclusions made? 
Because men have hearts in their bosoms ; be- 
cause they cannot divest themselves of those 
feeiiogi which nature and hun^auiiy have 
planted la their breasts. Idonot»av thutthis 
Courtis bound by mere technical rules, but I 
say that this court, si tihg as a court of Im- 
peachment, is ip be governed by the common 
law of the land, tne law of rea^n 
and of nature. The coastitutiOn jpfo- 
vides that the Senate may be ^ high 
Court of Im^icuchment. It is then clothed 
■ wUh all the power necessary to execute the 
object for which it is assembled, tinleas in ca^sa 
forbidden by the constitutioi. if the gentle- 
men on the other side cun put their finger 
upon any constitutional provision which for- 
bids the exercise qt' this power, then we are 
estopped. But they argue, that in this abs(;nce 
of technical rules we have no power at all It 
may be »aid that this i> extraordinary power, 
and that this power may be abused. The 
Judges of the Supreme Court may abuse their 
power, the judges of inferior cou<ts may abuse 
tbeirpower,andyou may abuse your power. 
But the argument of the possible abuse of 
power is no argument against the use of that 
power. You are .sit ting here under the com- 
mon law of the land, the unwritten law. the 
law oi reason and of justice. The Legisla- 
ture has prescribed no code of laws in such 
cases. They have confided in yotir honor, 
vour iudgmcBtand your mor xl sen^e, to carry 
out the ends oi a Court of Impeachment, for 
the benefit of the people. Suppo-e a 
member of the bar^ who is permitted to 
appear before this court, should V. guilty of 
couieoaptof court, should destroy its respecta- 
bility in the eyes vf the community by a (^enun- 
elation of tDis court, by coitumeUous expres- 
s ons. What reme y would you have then? 
Would you be compelled to flit here and crouoh 



under t)te d«inttelati»ii8 of oMiwel wltboat 9Mj 
remedy? Thetldng is absfird. fiupp ee' tbM 
member of 4ih»- bar persisted la hiS abuse, 
-would nottlie Her^eant-at-Anns be required 
taarrt- St Mm, te bwi» bis ujoutb, aait if neces- 
sary ttf carry him to prteon! 1, apprcbend 
that you bave tbe power to preserve 
Older ai|d srleoce and decorum iu tbis 
body. la otber words, yow are clotbed with 
«Btlre plenary power, sad have all tbe buthori- 
ty neeessary to enable ycu to sit and try tbis 
impeachment. 

[The spt^aker here read a few extracts from 
the report of tbe impeachment trial of Judge 
Williams, before the lenuessee Senate in lAMJL 
cliiring wmch trial Senator Campbell was not 
allowed to sit, because be was a brother-in-law 
o^ tbe party impeached. Mr. Trimble claimed 
that this ease w<iS analogous to tbe prefaentooe* 
and that it was a precedent staateughc not to be 
OTerlook4»d. In ooadiision, Mr. Trimble said 
ihttt tbis question was one upon which be had 
not reflecied, and that be bad not previously 
intended to make any argumeut upon it.j 

Mr. JCwing, one of the counsel for respond- 
ent here stated (hat he would like to be beard 
on tbis question. Mr. Trimble oonsentd^ but 
claimed tbe right to reply. Some little diKcus- 
fiion then arose as to whether the airRumcnt 
should be aroeeeded with or wheifaer the court 
should acqoum, so as to allow coun^'el on each 
side to louk up authoriti» s and o>intinue the ar- 
H^mer t on tbe following day. 

Mr. Maynard stated; tLat perhaps it would 
be well Ibr the responUent to ilie their answer 

BOW. 

Kr. East thsn read the answer to the artides 
impeachment as Ibllows : 

▲NSWXa OF JUSOX FBAZIXS. 

This respondent, in proper person, comes into 
court and protesting that there is no such crime 
alleged in said articles of impeachment against 
him, 8 uch as require his disqualiflcation and re 
moval from office, or to which be is, or can be. 
bound to make answer ; and reserving to hin^self 
all benefit of exceptions thereto forlnsufflcien- 
cies» in as fuU and ample a manner as If the 
same had been formally demurred to, and pro- 
testing that he ought not to be injured by rea- 
son ot anything therein contained and pharged, 
be submits the following by way of answer 
thereto: 

He says that, on tbe 98tb dhy of June, 1864, he' 
received a commission f i om the Governor of tae 
State of Tennessee, as Judge of tbe Criminal 
Court of the special district composed of the 
counties of Kutberford l>avldson and Mont- 
gomery: and subsequently tbis district was 
changed, so as to be composed of the counties of 
Butberford and Oavidson ; and by a vote of the 
people, on the aad day of Febrna y, 186 s he was 
confirmed in said ofllce and that as such Judge 
he was exercising the fiinctions of said oifice on 
the 4th day of JiQy . 1806 and subsequent to that 
time. Bespond eat admits that by proclamation 
of date June 19th, 1866, his IfixeeUency, Wm. G. 
Brownlow, did call the -members oi the Qen^ 
oral Asseiobly to m*«t in extraordi' ary ses- 
sion at the State House, in the ci^ of lla&h- 
fiille. on the 4thday of July, 18B«, for the pur- 
poses mentioned in said ttrst article of the bill 
of impeachment.' Hespondent says that he is 
Informed and believes that, on saic^ 4th of July, 
1866^ many of the members of the House oi 
Bepresentatives d.d so meet, but that the num- 
ber so assembled was less than a quorum of said 
fionee: and that, on no <i ay between the sai«1 
tth of Jul y and the 11th day of said month, did 
more than forty-nine members of said House 
of Bepr* sentatives kssemble, or answer to tbe 
call of the roll of said House. He ftirtbar ad- 
mim that on the said 11th day of July, 1866, tbe 
tesolnUons set out in said articles of impeach- 
nant were voted upon and passed by the mem- 



ben so tMsembled. belM. as beftnfe stated, leea 
tlian a quorum of said House. 

Respondent dees not know, nor is be pre- 
pared to admit, upon what articles of t^e (;on- 
Btitutton of the Siate said resolutions we e 
ba.sed, nor does he know anything of said rule 
No. 14. nor does he rememoe*' of evei^ having 
sees tbe latter, or known of its existence, until 
he saw it in said articlet of impeachment. If 
the ssme bad ever before been ' ailed to his at- 
tention henowfailS toieraember it. 

Respondent, further answering, 9ay« that the 
first time he ever knew either ofthe persons, to- > 
wt: A. J. Martin, Pleasant Williams or Wil- 
liam Heydt, or their relative relations to the 
government, a^ charge^, wa in the manner 
foUowing, and by tne pape» hereafter shown, 
in which their names and ofiioes are stated. 
KeMiondent says that on the 18th day of July, 
I860; a p* tition was presented to him. as J^dge 
aforesaid, for a writ of habeas corpus, as fol- 
lows : 
''7b th« Bon. Thoma$ JT. Fraw/U/r, Jitdge^ etc.: 

*' Your petitioner, Pleasant Will aqis, a cili2«n 
Of Carter county, in the State of Tennessee, 
would show Unto your Honor that he is a mem- 
ber of tl^e Legislature of the State of Tennessee, 
being a member of the lower house; that on 
the 86th day of May, l(i86, the said legislature 
adjourned over to the first Monday ot Novem- 
ber. le€6, and in so fk>ing, by irs own adjourn- 
ment, fixed the time or meeting. Since that 
time— that is. since the adtournment^his' Ex- 
cellency, W, Gr. Brownlow, by fome sort of proe- 
lamation, iias uudertakett to convene theXeg- 
islature; and under said pi'oclamation. some of 
the members came together, but failed to get a 
quorum, snd up to this time have not had a 
quorum. Said members, t)eing less than a qViO- 
rum* bA^<' ^^^'dcrtaken, through one Wil mm 
Heydt, to arrcbt, and have arrested, such mem- 
bers as were not pre;seQt{ and on me 16th day 
of the present month, one Thomas Frame, in 
eoropany with a negro, whose whereabouts is 
not now known, came to the house of peti- 
tioner, in Carter county, Tennessee^ and claim- 
ing to a<*t under and by authority of said Ueydt, 
arrested pefcitioner and brouRht him to the city 
of Nashville, where he is now held illegally \)f 
said Heydt and Frame; that said parties, 
•Heydt and Frame, actually now bave the pe- 
titloner uhder arrest, and claim the right to hold 
him as a prisoner) and, therefore, petitioner 
avers : 

"Ist. That he is illegally deprived of his lib- 
ertifs by the parties aforesaid. 

**M. Petit tontfr states that, according to the 
best inl'orrhotion he has, he was arrested by au- 
thority of a resolution passed bv the members' 
Oi tbe Legislature, or some of them who came 
to tbe Capitol under ^aid proclamation— a copy 
of whiieh is bercgiTen, as follows, to-wit: 

**£etoloea, Ih tf the Speaker be directed t ia- 
.sne warrHnt>» of arre&t for Messrs. Bfartin, 
Representative fkom Jackson county; Brittle, 
f^m Smith; Porter, from Henry; M arable, 
f^m Beaton ami Humphreys: Dunnaway, 
irom Bedtord; Foster, i^m Hamilton, and 
Willi ams, from Carter, retract ry members of 
this House and that Capt »in Heydt, as S«*geant^ 
at Arms, be authorized to emplov such asfeist* 
anee as mav be necessary to carry into effect the 
or>iers of this body, and that paW Sergeant at- 
Arms bring such members before tbis House, to 
answer for their disorderly conduct and con- 
tempt of thiM House. ■ ,, , 

'*8d. Tbe legality of this restraint has not al- 
ready been ai (judged upon a prior proceeding 
of the same character of this to the best oi pe- 
titioner's knowledge and belief. . ^ 
**4th. This, the first appliRation lor the writ oC 
habeas corpus, petitioner therefore prays ^at 
said William Heyd* and Thomas Frame, both 
I of whom are now in Davidson county; in tne 
city ^ NashviUe, be made defendants aadxe- 
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qvf reil to aaswrnr ttii9j)etlilO]i, uid UuA ttis writ 
of habeas corpus issue to briing petitioner be- 
fore your Honor, that Justice oiAy be done in 
the Dremises. 
1 Signed: I Plxisant Williams,. 

By J 6. CABBlOiN. 

State of Tskks8Bsx« Payidson county : This 
daypersoniiUy up reared b fore me. the un- 
dersigned.. Jud^e of he ( riminal Court for 
tftt) oouotie0of Butherford and Pavidsoo, in 
i^aid State, Joseph G. Orrigan, as agent ol 
the petitioner, Pleasant W iliiams, in the fore 
going i^eiition, aod madeo^th that the fai'ts 
Dfi therein fotated. are true, to the best of hin 
luiowledge, information and belief. 

J. G. cabrigan 
Sworn to and bubseribed beiore me, this 16th 
day of July, li^. 

Thomas K. Fsazisb, Judge. 
And thereupon, the respondent ibsuea the 
following writ. to- wit: 

'^&TATB OF TxnnJessbb — To the Sheriff of 
Davidson county, Tennessee :— You are hereby 
commanded to snmmon and command Wm. 
Heydt and Thomas Frame to bring the bodY of 
Pleasant Williams, with the canse of his d^-ten- 
tlon, be tore me at 8 oNslock a. m., on the l7th of 
July. 18 6, at the court bonse, in the Circuit 
Court r. om, in tbe city of Nashjille. Davidson 
coun>y, Tennessee, that his case may be dealt 
with as the law directs; the petition of said 
Williams, sworn to, having been presented to 
me, in which it is alleged that tbe said Heydt 
and Frame have him, the said Williams, in cus- 
tody an t confinement under an arrest, and 
hold him as a i^>Oner unlawfully. You, the 
said Sheriff, shall read and make known to the 
said H^ydt and Frame the contents of this writ; 
and you, the said Sheriff, will have this writ 
be ore me at said time and place, with a return 
thereon of your doiugn in the premisuS. Th s 
the 16th dayior July. 186B. 
ISigced!] "Thos. N. FEAZiEa, Judge, etc.** 
That he knew nothing more of said Williams 
^the cause of his alleged illegal conflntment 
an'i restraint upon his libertii s than is in said 
petition stated. Said writ was issued to the 
fi^heriff of Davidson county, and Oji ti^e follow- 
ing day was rt turned by said officer; endorstd 
as follow?, to-wit: 

** Came to hand the same day issued, and exe- 
cuted same day. On William Heydt, by reading 
to him the within, and Thomas Frone isnot to 
be lound. 
tSii ned :] " B. B P attebson. Sheriff.** 

And thereupon, said Heydt not appearing, 
and said Williams nrt appearing, siid Heydt, 
by his counsel, made the following return to 
said writ: 

EETUBN OF WILLIAM HEYDT. 

*'William Heydt makes the following return 
to the writ o' habeas corpus sued out before the 
Hon. Thomas >. Fraasier, Judge, etc., by P. 
W iUiams, together with the cause lor not bring- 
ing tbe body of ^aid P. Williams. That respon- 
dent is an officer being the Sergeant.- at- Arms of 
the House of Represent atives of the General 
j*S8embiyor the State of Tennessee; that on 
the Uth day of July, ISfiS. he arres ed tbe peti- 
tioner, whu is a member of 6aid House of Bep- 
resHutatlves, being a Representative from the 
oouttty of Carter, in said State, under tbe au- 
thority contained in a warrant issued by the 
Speaker ot said House of Representative s, on 
tiie llth day or July, lt$66i,acopy wher^f is 
annexed hereto, and made a part hereof, 
marked (A,) which was issued in pursuance of 
a resolution a^op ed on the llth day of July, 
1860. by ^aid House of Beprt sentatives, a cer- 
tified copy wher of is herewith rt turned and 
made a part hereof, marked (B;) that at the 
time the sa<d writ of habeas corpus was borved 
on resiHrndent, he had, in pursuance oi. and 
inobeoience to ^aid warrant of arrest, issued 
by the said Speaker of the House of Bepnseu 



tativei, made xetuni of said wanaiit,4hreii8)i 

said Speaker, to said Hou^eof BepreeentatlYeSv 
then in session ; and the said House of Repre- 
sentatives, after the service of raid writ, to 
wit, on the 17th day of Jul v, 1866, adopted a 
resolution, a copy whereof is returned here* 
with, marked (C,) containing an order on re- 
spondent to continue under arrest all mem ben 
ofthe said House of Representatives detained 
by respondent, und«>rthe resolution directing 
»aid arrest, until otherwise ordered by the said 
House of Representatives ; an*^! respondent re- 
turns that fact, together with the fact that 
feaid petitioner is not m the custody of respond- 
ent^ but held by tbe said House ot Bepresoita- 
tives. as the cause for not bringing the body of 
the paid Wiliiams before the Judge to whom 
this return is now made, this 17th day of July. 

1866. **WILU^M HXTBT." 

"Sworn to and subscribed b«i|ie me the ITtli 
July, 1866. J)AYID C. Love, Clerk. 

**By J. F. HiBX, D. 0.»* 
(A.) ^ ^ 

Speaker's Boom,) 
Hall of House ojf Repbbsentativeb, > 
Kashville, Tenn.. July 11, 1886.> 
7b Oapt. Wm. Heydt^ Special S^gwnt-at-jinns cf 
<A4 BouM of £epr4i&nUUive8: 
Yr u are hereby^ charged with the proper ex- 
ecution of the following order, this day made 
by tbe member^ present of the House of Bep- 
resentatives. You are required, to make due 
return of toe execution of the sAme, through 
me, to the Heuae of Bepresentatives now la 
session. 

Given under my hand and . seal, the day and 
year aforesaid. William Heiskell, 

Speaker of the House of Representatives^ 
(B.) 
Beaolwd by the Bou$e of Sepreeentedives of tke 
State of Tenneeeee^ That toe breaker be directed 
to issue warrants of arrest for Messrs. Martin, 
Representative from Jackson county; Brittle, 
from Smith county; Marabie. from Benton and 
Humphreys counties: Porter, from Henry 
county; Brown from Madison county; M. B. 
W. Dunnaway. from Bedford coi^nty; Foster, 
fVom' Hamilton county; Overstreet, trom Over- 
ton county; and Wiliiatns, from Carter coun- 
ty, refractory memb'>rsof this House; and that 
Capt William Heydt, as Sergeant-at-Arms, be 
authorized to employ such assistance as may be 
neceesary to carry into effect tbe orders of this 
body; and that said Captaih Heydt, as Ser- 
geant- at- j&rms, bring siid members before this 
House to answer for their disorderly conduct 
and contempt of this Hou&e. 
Adopted July 11 1866. 

A true and correct copy ofthe original reso- 
lution. 

^ Kd. H Gowen, 
P. C. of the House of JB. 

Whereas. A proclamation by His BxceTlen- 
oy. Go V ernor W. G. Brownlo w, the present I/eg- 
islature was tissf mbled under a constitutional 
provision to this end; and wnereas, divert 
members absented them&elves from its lawful 
service, in contempt thereof; and whereas, said 
House of Bepresentatives, in the exerois'' of its 
lawtul pow« r, and to preserve its organiza- 
tion, a ^oprt'd the following resoutions, to- wit: 

'^.Besoived, That the Speaker of the House of 
Bepresentatives be directed to issue warrants 
of arrest for Mr. Martin. Representative fiom 
Jackson county; Mr. Brittle. Bepresentative 
from Shiith county; Mr. M^rable, Bepeesenta- 
tive from Benton and Humph eys counties; 
Mt, Porter, Bepresentative from Uenry county: 
Mr. Dunnaway, Bepresentative from Bedford 
county; Mr. Foster, Bepreseiitati. efirom Ham- 
ilton county; Mr. Wi.liams, BepresentHtive 
from Carter countjr, refractory members of this 



House, and thst Gapt Heydl;, m 8erffeuLt>a1r- 
Arms be avthotized lo empln^ such assUtsnoe as 
may be irecessary to oarrv into eifect the orders 
of this body ; ana thut said capt. Heydt. as Ser- 

6eant-Qt Arms, brinff said members before this 
[ouse t© answer for their conduct and con- 
tempt of this House." 

** And whereas, Gapt Heydt, as special Ser 
geant-at-Arcns, through persons properly au- 
thorized did proceed and did arrest F. Wil- 
liams, Representative from Cnrter county, in 
Obedience to said order of said House of Repre- 
sentatives, and now retains him in Custody; and 
whereas, a writ of habeas corpus has been sued 
out before His Honor, Judge Fraader, of the 
Criminal Court of Davi Ison county, and served^ 
upon C«pt. Heydt. commanding him to appear 
before him, with the body oe said P. Williams, 



a||tom Carter; therefore he it 



** Besolvsdhyme Hou^eof Representatives, 
Th^t we do respecrfullv, but most emphatioally, 
deny the jurisdiction of said Crindnat Court in 
the premi($es, and the authority of said court 
to interfere in the discipUue aud organization 
of the House of Representativeis ; and direct 
Capt. Heydt, asS er^reant-at-Arms, to tender 
this resolution to His Honor, Judge Frazier, 
as his return to said writ; and, furthermore, 
that Capt. H« ydt be direct d to continue under 
arrest, all members detained by him, under 
said resolution, until otherwise ordered by this 
House 

*• Adopted July 17. 1866. 

**A true and correct copy of the original, 
now on Ale with my papers. 

"Bd. H GowxN, 
"P. Cof theH,of R." 

Upon the return of said Heydt, the coun- 
sel of said William^ moved r^pondent, as 
Judge aforesaid, for an attachment tor con- 
tenoiit^for the body of said Heydt, because of 
his failure and refusal to bring before the 
court the body of said Williams, and claim to 
ba<:e the<rright to the motion and for the at- 
taohme^'it. upon the lellowing sections of the 
Code of Tennessee : 

"BecFTSK Disobedience of the original writ, 
or any subsequent order thereon, subjects the 
defendant to commitment for contempt, and 
also to a lorfeiture of one thousand dollars to 
the party aggrieved, be^Vies rendering him 
liable for all damages sustaiLcd in consequence 
of such disobedience. 

"Sec. 875S. The attempt to elude the service 
of the writ of hadeaa ecrput, o^' to avoid the 
effect thereof, by transferring the plaintiff to 
another, or by coneealmg him, Is a high misde- 
m anor, for which the guilty person, and any 
one knowingly aiding or abetting him therein, 
shall be fined, on conviction, not more than one 
thousand dollars, and imprisonment not more 
than one year." 

The motion was, by respondent, as Judge 
Aforesaid, refused for the time, and until coun- 
sel upon both sides could be heard by respond- 
ent, upon the questions Of law involved ; that 
while respondent might, under the law. bave 
Infused t(j receive and return, he waH i educed 
to delay (be issuance of the writ of attachment 
for contempt, through courtesy t) the members 
of the House, and because he felt no sympathy 
for th) petitioner, Williams, believing that 'he 
had acted in bad faith in refhsing to meet the 
other members of said House. He induced the 
counsel of said Williams not to pres^ their said 
motii>n. and tacitly consent th it he be retained 
in custody, absent f^om tbe court, until respon- 
dent, after hearing the argumenr-, shou'd deter- 
mine the iaw;andthetwosucceedingdiiys were 
devoted by respon^^ent to hearing the a'-gu- 
ments and au-'nnrities of counsel upon both 
sides; and after an impartial investigation of 
the cause and consideration of the arguments, 
having been actua ed throughout with an hon 
eat desire to attain and arrlye at the law of tha 



case, on the evening ol the Ibnrth day, he de- 
livered the foUowing as his dedsion upon the 
petition: 

DBOIfltON OF JUDOB FBAZTSB. 

''The question betore the court has been ar- 
gued by i he counsel, on both sides, with much 
earnestness and zeal and I may say. withgr^at 
learning and ability, and they ha< e been listen- 
ed to by the court with deep attention and in- 
teiTst, and doubtless the court has been mata- 
rially aided incoming to a conclusion upon a 
subject involving not only the liberty of the citi- 
zen, but. in some devree. the nicely balanced 
powers of the several departments of the State- 
government. 

*«The writ of h€tbeat'eorpu9 has been looked 
upon by the American people as one of the 
cbief safeguards of personal libertv, and by the 
constitution and laws of this State it niavbe de- 
manded by every citizen as a matter of right,, 
and no court is permitted to refuse it in duy 
case, except where the Applicant is detainel by 
the process of the courts of the United States, 
or when the applicant's petition diows no 
grounds upon which, by law, relief could be 
granted. Upon the hearing of the appjiication, . 
if it is manifest to the court that the applicanr 
is illegally re<;traiDed of his liberty, tbe court 
is bound to discharge him; but if 11 appears 
that he is legally rehtrained, the i^rit should be 
dismissed. \ The petition in this case, sub- 
stantially alleges that the petitioner. Pleas- 
ant Williams, in a citizen of the State; that he 
is a member of the Representative branch qf the 
Tennessee l egislature; that on the 28th of May 
last, said Legislature adjourned, to me t again 
on tbe first Monday of November next; that 
since said adjournment the Governor, by pro- 
clamation, had convened, or attempted to con-* 
vene said Legislature; that no quorum had 
been obtained in the House, and that less than 
a quorum of the House had passed a resolution 
authorizing the d^^fendnnt, Heydt, as Sergeant- 
at Arms, to bring petitioner, with other absent 
members, to the House of Representatives, to 
answer for ^heir disorderly conduct and con- 
tempt; that under said resplntion, the defend-, 
ants, Heydt and Frame, arrested petitiarer; 
carried him irom his' home, in Carter county, 
to KashviUe, where they now hold him a 

Erisoner; that said arrest and imprisonment 
( illegal, and prays to be released. Upon the 
Setition, a writ issued and was executed on the 
efendant, Heydt, requiring him to bring the 
petitioner, with the cause of his detention,- be- 
fore the court; and to this the defendant, 
Heydt. by his attorney, and without pro ucing 
the body of the petitioner, presented his re- 
turn, which, in substance, states: "That by 
virtue of a resolution of the House of Repre- 
i^entatives, directing him, as Sertresnt-at Arms, 
to bring thn petitioner, with other absent mem- 
bers, to the House, and a warrant issued there- 
on by the Speaker, he had arreste > the peti- 
tioner and brought him to Nashville and to the 
House of Representatives! and that since the 
service of said writ said House of Representa- 
tives had passed another resolution directing 
him to keep the prisoner, and rtot produce him 
to the court as required by said writ. 

'*The necessity for the production of the 
prisoner in court, as an indispens- 
able part of the return, being waived for 



the present, let us nroceed to inquire whether 
resolutions of tbe House of Kepresentafivea 
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and the warrant of the Speaker, a alb'dgedin 
the return, is a legal and sufflcientauthority to 
the defendant, Heydt. for the arrest and deten- 
te on of the prisoner In examining this ques- 
tion the court has been ftensibly impressed with 
the delicacy of its position, and the magnitude 
of the iosue in ^o1 ved. The decision of t he ques- 
tion either way, has been -represented by coun- 
sel as involving tha most serious oonsequenees* 
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Botonlf lothewbdleooiiBtry bttt eyen to thA 
court itaeXi. Whajfceyer tiie eonaeqacnoes at the 
decision mnj be. they have had, and canhttTe, 
no inflaenceon the mind of theeourt, except so 
far as tbey may hive tended to aid in the projper 
odDstanction of the law involved tn the question. 
The legal existence orthe present State govem- 
met and its several oo-ordinate departments is 
not denied; neither is the riffht and power of 
the Bxeontive to convene the Legisiatnre in 
extraordinary session, by his late proclamation, 
seriously controverted. But it is insisted 
by the connsel i6r the petitioner, that as he 
is a member of the Legislature, by virtue 
ef the 18th section of the 2hd arti'le of 
the Constitution of the State, he is 
alMOlutely privileged from arrest, during 
the session o* * he Legislature, and .whilst going 
to and returning from the same ; anri heoce his 
arrest and detention is illegal and votd, being 
inoixect violation of an express provision of 
the constitution. From the twelfth section of 
the same art id e of the constitution, it 'Will be 
seen thar the Legislature, when duly organ- 
ised, and a snfflnient numbefr present to trans- 
act business, had the power to determine the 
rules of its proceedings aAd punish its mem> 
bers for disorderly behavior; and Irom the con- 
struction given by Congress to a provision of 
the Constitution of the I7nited States, nearly 
similar in language to the said thirteenth sec- 
tion of the second article of the constitution of 
this State, as shown and declared by the thirty- 
sixth ru e adopted by the House of Kt>presen. 
tativobfor their government, it seems clear 
that this privilege or exemption Irom arrest 
was intended only to ^trotece the member fW>m 
arre»t by other > ersons or authorities, outside 
Of and disconnected with the Legislature it- 
Ee\U sud the legislature, whendulv assembled 
and qualUled to transact iheir regulxr business, 
QOuld arrest lawfully, any one of it« members 
for disorderly conduct. But it is further iit- 
siste i that the House of Representatives has 
never been organized under the proclamation 
frf the Governor, or at least that it never has had 
a quorum or a sufficient number otits members 
present to transact ^y business, except to ad- 
journ ft-om day to day ; and tbat the resoi ution, 
under which the petitioner was arrested was 
jessed witliout a quorum, and is void and can 
afford no pro ection to the defend- 
ant. In answer to this it is insisted by the 
counsel for the defendant, tbAt the court 
has no jurisdiction or right to inquire into or 
decide upon the acts of the Legislature, and 
particularly when thes6 acts are in relation to 
one of its own members ; that such action of the 
court would produce a conflict betweea the leg- 
islative and jodi ial departments of the gov- 
ernment. It 18 cheerfuUv and readily conceded 
that the courts h^ve no nght or authority Co in- 
ierfere with the Legislature in the regulation of 
its own body, or the punishment of its mem- 
bers, in any manner thev may see fit, when it is 
once organized as a legislative body; atfd it is 
ftirther admitted that it is always a delicate and 
unpleasant task for tno court to decide any law, 
resolution or other act or the Legislature to be 
Ul conflict with the constitution, and therefore 
void, and should never be done but upon the 
most satisfactory conviction of the illegality of 
the acts. But surely it cannot be denied that 
from the very organization of the several de- 
partments of the go cerumen t, that it must often 
become necessary for the Judicial to determine 
the validity of the acts of the legislative. This 
is one of t^'O balances of the power so wisely 

Srovided by the constitution. The iegls ative 
epai tment is governed by law, as weH as the 
judicial; it can pass no law or resolutonnot 
authorized by the constitution in express terms. 
or by reabona «te and necessary construction or 
inference. The judicial must declare what is 
lawt and in doing this the courts are necessarily 



compeHled to dettormltte. when the question is 
presented, whether the law, resolution or act of 
the Legislature under consideration is valid 
and binding, or not. 

**The resolution, set up in the retnrn. as justi- 
fitsation for the arrest, and now under consider- 
ation, was obviously passed to enf rce the at- 
tendance of absent members. By the last clause 
of the eleventh section o*' second article of the 
cohstirution, it is provided '*that two-thirds of 
each House shall constitute a quorum to do 
business ; but a smaller number may adjourn 
from day to day, and may be HuthOrized bv law 
to compel the attendance of absent m<*niber8. 
Now, it is insisted by the counsel for thepeti- 
tioner that there was no quorum in the Honse 
when the resolution was passed, and that there 
is no law passed, either for the government of 
the House or otherwise, aUthor^pig a less num- 
ber than a quorum to enforce sfteh attend ance, 
and hence the rwolution is without authority 
of law, and void. On the other hand, it is in- 
sisted that, by the common 'aw, bv parlia- 
mentary usage, and the necessity of the case, it 
may be done, andHhac the Legisla.ure, or any 



number of lis members elect can do anvihing 
in &e ordinary bounds of Legislation which is 
not expressly pr. hibited bv the constitution. It 
peems verv clear, thst in this country the 
power of the teglslatore.to ma^fe laws is de- 
rived alone firom the oonstitut on,, either ex- 
Sressly granted or reasonably to be inferred ; 
lat individaal members can do no legislative 
act, merely irom their election, no more Oian a 
wan could act firom an appointment or election 
without a commission ; nence, before they can 
pass laws or do any oth»*r valid act of legisla- 
tion they must unite and fbrm ihemselVeS in1i» 
an assembly, and before they can proceed to 
business, there roust* be present at least two- 
third- of the whole number. Now. if the con- 
struction contended for was admissible, tha* 
any number of members duly assembled, can 
dd any business not expressiy forbidden, this 
provision of the constitution would be 
wholly nugatory The constitution permits a 
quorum to do business, but it surely does not, 
by express terms or reasonable construction^ 
permit; a tess number to do more than to ad- 
journ from day to day, and to enforce any law 
in existence made to compel the attendance of 
absent member^:. Then, is there any law or 
rule of the House adopted by a quo- 
rum, authorizing a less num^^r of members 
than a quorum to enforce the attendnnce of 
memberb? There has been none referred to the 
court, nor has it been able to find any. Is such 
law or power inherent in sueh a number, or 
may It be inferred from the necessity or nature 
of the caset The court is unable to see it, if it 
is, or can be inferred. It i< readily conceded 
that it is the duty, and a high andBoiemn duty of 
every member oi the Legislature, o atteuo when 
duly called by the Executive or otherwise,and to 
to take part in its proc^-edings, no matter what 
may be before it. Or how much h*' may be op- 
posed to the action of the majority; but if ms 
sense of duty and moral obligation do not foroa 
his attendance, and the Lpglslature has prx^vi- 
ded no law by which a less number than a 
quorurn of the meoibers can enforce his atten- 
dance the evil, no matter bow great must be 
borne tiH a remedv is legally provided, and his 
urr-st without authority of law, must be deem- 
ed illegal. And it cannot be perceived how the 
declaring by a court that the act- of one or any 
number of members of the Legislature* less 
than that authorized by the constittrtion wid 
laws of the State to act in the capacity of a 
Legislature, to be iUegal* could be construed to 
be interfering with the Privileges of the 
Legislature or onnfliotiiig with the legislative 
department of the government, simply becauNe 
the court undertakes to decide upon questions 
arising between some of its members. Bureiy 




thatless than a qniDruin' 

jer member, there naviA^ 

nAtborizlnjr it; nnd there- 

I is insnfflcient, and that 

impt; and l^e petitioner, 

moved for a wrt of as- 

body of said Heydt, 

re. to command you, the 

mnt^, to attach the body 

ring him before me to an- 

and that the Sheriff also 

the said Pleasant Wil- 

he b > discbarged, and no 

lis liberty, an<i that you 

make return thereof, in- 

^he court hottoe in Nash- 

'and and geal/this 19th day 
Ig ^ ** Thos. K. fbazi&b, 
mf of the Criminal Court. 

.^aetumed as follows: 
<S9uame to hand the same day 
" "™ In part by taking the body 

knd bringinrg him before . 

Kier, by command. Heydt 

— n. d ' 

ill ^Hi SHAW, I>eputy Sheriff." 

m limy&-}jl^] Since last oyeninff I have 
:?(tja9^**©ffl7r»t of attachment, by tak- 
l^v Ipl^iii'jtm Ueydt, and have rim 
■* J'^^L'f SiHonor, to be disposed of 
JU^QUJ&%16 July sOth. 1866. 
i^» m^ •^•*;«J*^^ SHAW, Deputy Sheriff.*' 
'#L^^ *§|^^*V^«9P0ndent, as Judge afore- 
__ _ |«fiSL^|»l^'*fl^lowing as his opinion: 

SiiSSSl- ^^' V^Oi^U^ OF THE OOUET. 

J^^^^^^^^.t^^^yj^^,^ on the relation of 
il^ii^ ys. Wilhaoi. Heydt and 



'^VrU of BabM$ Corpus. 

/t in this cause, a writ was 

r. T»of Davidson county, re- 

^)inownto the defendants 

at they were required to 

' petitioner, before me, at 

ashville, on the 17th oL 

, ^ returned, executed on 

'^a^*<^-a«'-a-^."%^'*« Frame not to be lound. 

ik>l^«4m'e|v>u^>l866, the defendant Heydt, 

rMr *in^i'e^* ^w^"^ producing the petition- 

r^mb«^"li*TimiXg>re8ented his return; and 
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'udgm»nt; and lor the rea- 

, the court he d the return 

istify the arrest and deten-^ 

, and ordered an attach- 

ndant Heydt, which was 

pait by producing the 

itN^«r betore the court, on the 

^Sm^ therefore, the said Fleas- 

£s!"leat»ed and discharged from. 

and said attachment be- 

thesoth of Jul V , 1866, ex- 

«T7resting. and bringing the 

r*«*fttt, Heydt, before the court; 

.-..wfi _^ii<^«jtisfler1 from the return of 

l^ltfi^d&^..ti^the defendant Heydt had 

^»'ii«'«S'irtV«SiW~'«t of the authority of the 

of the petitioner, and sab- 

I done bv him, under 

legal authority; it waH 

considered, that tbe said 

discharged and released 

and that he pay the costs 

hich costs were paid over 

of theoourt, and the de* 
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ftndavt WM permitted to go lieiioe, iHtlKHit 

"Thomas N. Fbjlzikb, 
**JadRrfl of the Criminftl court, for 
"Davidson and Uatherfordcountiet. 

"July »th, im." 

Bespondent would fnrtbe^ answer and 
show, that on the 16th day of JuIt. 1866, the fol- 
io a inir petition was presented to respondeat, 
as Judge aforesaid, in behalf of Hon. A. J. Mar- 
tin: 
" 7b the Bim. Th&ma* Jf. JfraHer, JuAge of the 

Criminal Court, etc : 

" Your petitioner, A. J. Martin, who is a citi- 
zen of JaojESon county, in the State ofTenneri- 
see, u ould show unto vour Honor, that he was 
elected as a member of the lower house of tbe 
Legislature ofihe State of Tennessee, at the last 
election held for said county of Jackson; that 
aboi;it the middle or May la»t the Legislature 
adjourned oTor until the flrst Monday in no- 
Tember next thereafter; that since that time the 
Goye/nor, bv proclamation, ordered the Lej^is 
l.tureto couTene at Nashvil e, on tbe first 
Monday in July, 1806. Some of the membeis, 
but not enough to make a quorum, m pui suance 
of said proclamation, came to Nashville. Peti- 
tioner did not cOme. ipon ascertaining that 
they had not a quorum, tney (the members press 
ent) passed a resolution, ordering one William 
Heydt to arrest petitioner, with other members 
who were not pre»-ent; that said Heydt, under 
the direction of said members, did, on the — day 
of July, 1866, by h s agents, arrest petitioner, at 
his home in Jackson county : that he was imme- 
ediateiy brought to Nabhville, and has ever 
since been kept a prisoner, and is now a pris- 
oner In the custody of said Heydt ; that, in view 
of a writ of ha'ieas corpus belpg sued out, or 
which had been sued out by another memi>er 
confined with petitioner, said memt)ers, at the 
Capitol, passed a resolution, in which they style 
themselves a House of Bepre^entatkves, and in 
and by said resolution ordered petitioner, with 
othen>, to be still kept a prisoner. 

"Your petitioner expressly charges, that the 
persons who passed these resolutions, were not 
a House of Representatives : that they <tid not 
have a quorum ; th&t at no time since the ^o • 
olamation of the Governor, has there been a 
quorum present ; fifty-six or two- thirds have 
not been present, or were not present at either 
of said times, when said resolutions were 
passed ; that the Speaker had decided there was 
no quorum, an^i that the object of the arrest 
"Vf a^ to make a quorum. 

"Tour petitioner expressly charges, that said 
body of men, less than a quorum^ had no power 
<Hr authority of law for his arrest. 

**Your petitioner expressly charges, that he 
it illegally restrained of his liberty, at the capl- 
tol at NashvUle, by William Heydt. 

"That according to the best of his informa- 
* tion and belief, he was arres>ed under, and by 
authority of a resolution in the lollowing 
words : 

*'BMolved by ths Eouteof SepretemtaUves of 
ihe State of Tlmneesee, That the Speaker be di- 
rected to if)sue warrants of arrest for Messrs. 
Martin, Representative from Jackson county ; 
BriMle, trom Smith county ; Marshall^ from 
Benton and Humphreys counties ; Porter, from 
Henry county ; Overstreet, from Overton ; and 
Williams, from Carter, refractory members of 
this House ;and that Captain Wm. Heydt, i^s 
Sergeant- it- Arms, be authorized to employ 
such asbistance as may be necussarv to carry 
into effect the orders o this body, and that said 
Heydt, as Sergef>nt-at- Arms, bring said mem- 
bers before this House, to answer lor their di»- 
ordrrly conduct and contempt for this House. 
July 11, 1866." 

"And petitioner expressly charges, that this 
xesolution was not what tt purports to be, a res- 
olution oft the House of Beproseotatives, but 



that, in Dm^ it waa patied by less than a quo- 
rum, after a formal decision that there was no 
quorum. 

"Petitioner farther aven, that the Taliditj or 
legality of thih arrest has not been ai judged 
upon a prior proeeHling of this, to > he best or pe- 
titioner's knowledge and belief; and that tnls 
is the firtit application for the writ of habeas 
corpus 

*'The premiRes considereri, let said William 
Heyilt, Who is now in r>av'dson county, be made 
defendant—let the writ of h-ibeas corpus issue, 
to have petitioner br ught before your Honon 
that iustlce mav be done in the pretnises ; and 
that he mav be no longer restraine i of his lib- 
erty ; and let him answer this petition " 

"St ATB OP TXN NBB8BE DAVIDSON COUNTY :— 

*'A. J. Martin makes oath that the fa ts st .ted 
in the foregoing pe*iti"n are true, to the best of 
his knowledge and belief. A. J Martin. 

** W. L. Matbbws. Justioe of the Peace." 
And thereupon, respondent, as Judge afore- 
said, issued the following precept to the Sberiif 
of Davidson county : 

*Stat« of Txnnxssbx, Davidson Countt— 
To the Sheriff of said County of David on: 
Whereas. A. J. Martin has presented to me^ 
his petition sworn to, in which it is alleged that 
he IS a c izen of Ja'-kson county, Tennessee, 
and thMt he ha« been arrested, and illegaUy re- 
strained of his liberty, by one William Heydt, 
inthii capitol. in the city of Nashville, in said 
county or Daviison, you are hereby ommand- 
ed to read and ma^.e known the contents of this 
writ to the said Heydt, aud command him to 
bring the lK>dy o' the said A. J. Martin before 
me. at the Circuit Court room, in th»; courthouse 
in the cityoi Nashville inthesaidcoanty of Da- 
vidson, ins tanter, together with tbe cause of his 
iai I arre-it anri d tendon, that he may be dealt 
^ ith a*i the law direc s. When and where you 
will retnrn this writ, with a return thereon of 
your doings in the premisis. . 
"Thib 16th day oi July. 1866. 

'Thos. K. Fbazisb, 
'-Judge of the Criminal touit " 
And the same Wds returntd on the 20th day 
of July, 1886, ; S follows: 

*' Came to hand July 19, 1866, and executed 
this writ as commanded, and tbe defendant* 
William Hevdt. is now beiore the court for 
trial. I have also brouKht the body Qf the peti- 
tioner, A. J. Martin, bef re the cdurt. to l-e dis- 
iQsed of as the law directs. This aoth day of 
July, 1866. W.Ohaw, Deputy Sheriff »» 

And thereupon, respondent, as Judge afore- 
said, announoed the following Judgment: 

*'A J. Mabtik v8. William Bbtdt-*pxti- 
tion fob Writ of H abbas Corpus.— In this 
case a writ was- issued upon the forego ng peti- 
tion, and placed in thQ hands oi the Sheriff of 
Davidson county, on the l»th of )uly. 1H06, and 
returned by said Sheriff on the iOth of July, 
1866, before me, at the courthouse, in MashviUe, 
showing that it had been Axecuted on the de* 
fendant; and the said deflBudant, He^dt, hav- 
ing appeared before me, with the bodv or tb» 
said pCiitioner, A. J. Martin, as required by the 
writ: and the defendant. Heydt, deoiines to 
maKe defense to his* action in the premises, and 
agrees tbat it aldde the d^-cision of tbe cause of 
Pleasant Williams, decided by this rourton yes- 
terdav, on a precisely similar application, and 



the court being fully satiisfled from the l 

assigned in said case of Pleasant Williams, aad 
which i^ hereby referred to as part of this Judg- 
ment, that the petitioner is illegally restrained 
of his liberty, it is therefore co sidered by me, 
that the said A. J Martin be released and dis- 
charged from the custoiyof the defendant^ 
Heydt, and go hence without delay; and that 
the defendant Heydt, pay tbe cost of this appli- 
cation, wiiioh he at once paid in the presence of 
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tbe'cenrt^ Md tte stftd Hevdt is heaoe cUk- 
ohars^. ThiaJmj90fch.l8W. 

•* Tho8. N. Fbazibs, 
*' Indffe of tbe Criminal Court 
for i)aTid8on,»nd Butherford comities »» 
,,^®^<>^®»* would state, that the ^ase of said 
jfartin was aot argued, or sought to be bv 
counsel for ei; her side, but went off. on the i-ea- 
,8on8 given in the case of William?, and with- 
ontany return of the reason or manner he was 
lield or restramed of his liberty. "owas 

Bospondent would now submit to the court 
the following sections ftom the Code of Ten- 
nessee, which then and now he conceives to be 
o;>U»ation8 imposed uiwn him by law, and de- 
fine his duties as a Judge, in ^iaea of habeas 
eoirms: 

"Sec. 8T20. Any peraon, imprisotied or re- 
strained of his liberty, under any pretence 
whitsoever, except in cases specifled in t2e 
next section, may prosecute a writ of habeas 
corpus, to inquire into tbe cause of such im^ 
prisonment and restraint. ' 

"c:eo.8T81 Persons committed or detained, 
by virtue of process issun<i by a court of tha 
l/nlted States, or a Judge'U2reT in ca^ef 
where such Judge, or court, have exclusive ju- 
risaiotioii, by the commencement of suits in 
such courts, arvj not entitled to the benefits of 
this writ. 

"Sec 378^ Application for the writ shall be 
made by petition, signed either by th' narty for 
whose benefit it is intended, or some person on 
his behaif. and ver.fled by aflidatit 

-Sec yiS*. It is the d.uty of the court or 
Jndge to act upon such appiioaiion, instanter : 
and a wrongful and willfiil refusal to grant the 
writ, when properly applied for, is a misde- 
meanor in offiee, besides subj*,cting the Judge 
to damages at the suit of the party affirrieved 

»'S«crS746. At the ti.e oTmaiiSg ttJS «: 
turn, tho person on whom the same has bpen 
served. ahaU. alao, produce ike body of the f>er- 
aon detained 9^6wTfiag to the command ol^he 
writ, or show sfood cau^e for not doinjr so. 

"See 3747. If the cause shown for not pro- 
ducing such person be sickness, oF InOrnSty. 
the fact shaU be verified b^ affidavit, aid other 
evidence if required. 

-Sec. 8761. The party detained shall be re- 
manded to custoay.if it appear* -he is detain- 
ed— 

"i®*J ^1^1^^^^ ¥ Pro<iess issued by a court 
or Jiidgeof the United States, in a erne where 
such court or Judge has exclusive juriadic- 
tion. 

•'9d. Where the time during which said party 
may be Icga'ly retained has not expired. 

*}?\J\^I^V ®*s® ^^ yr^ch the detention is 
awtherieed by iatp. 

" b«c. a^Wa. The cost of proceeding under this 
chapter, excep - w hen o: herwise expressly pro- 
vided, j-hall be adjudged as the court or Jndere 
may think rights and taxed and coUecied as in 
other cases." 

Also, respondent submits to the court th'? 
high and foiemn obligxtion impose i upon him 
as a Judge of the S'ate, to ses that all the rlghis 
?5 *?S.PA**^»®?.*'^ administered. By section » of 
*?J^'®*^ ®^ Righ 8" of citizens, it is declared: 
••That no free man shall be taken or Imprison- 
ed, or disseized of his freehold, WBerMea, or privi- 
ieges, or outlawed or exiled, or in any manner 
d«»stroyed. or deprived of his life mertv, or 
propeity, Vit by the judgment ot his peers or 
the law q/ the land.** 

It will be eyident to the court, from a very 
slight observation of the sections of the Code 
relative to habeas corpus, and the c>nstitutlon- 
Jd clause relating to this writ and the Uberties 
ot the citizen, that respondent, as Judge atore- 
Sttid, was placed under the highest and holiest 
oMigadons of the law, as well as penalties, to 
protect the citizens against every illegal re- 
straint put upon his liberties or privileges; and 



that in any oa$6 of donbtftil legal autfadrity to 
restram a citizen, it would be the duty of the 
Judge or court to order his release, because it 
18 more in harmony with the spirit of our laws 
and mstitutions, that if an error be committed, 
that it be committed in favor of liberty luid 
freedom. 

Bespondent admits that he knew that both 
Houses of tbe Legislature, when corstitution- 
ally organized and duly assembled with a 
quorum present, possessed high and important 
privilegefe, but lie did not know that indivi'^ual 
members had other or gt'eater privileges than 
a private citizen, until a sufficient number of 
them had a>sembled together to constitute a 
constitutional body competent to act. Re- 
spondent admits that he was bound to know, 
and he aid know, at leaiit some of the laws of 
the Und, MS well as some, if not all. the pre- 
visions of the Ck>nstitution of the State of Ten- 
nessee, lint he denies that he did know of 
any provis ons of the constitution, or that 
there is any provision in the constitution, by 
which a less number than two-thirds of either 
branch ot the Legislature is authorized to pass 
any law or resolution, or to do any other legis- 
lative act, except to^ adjourn fiom day to clay. 
It is admitted, thtit by the eleventh section of 
tne conhtittrtion, that the Legislature may pass 
a law by which, or by the provisions of which, 
a less number than two-thirds oif^icher House 
may compel the attendance of ab«eut members: 
but it confers no power upon such less num- 
ber to enforce atten<i an ce by their own mode, 
by warrant, resolution or other process. They 
can only entorce the law, when it is passed— 
not pass it ; and respondent decies that any 
such )aw exists in the statute books of Ten- 
nessee j or, if it does, that he had any kno wedge 
of such law. Bf spondent further denies, tUat ne 
knew, a the time of the issuance o tbe writ, 
anything in relatiwn to ishe rules of the House; 
but he did know that a rule of the House was 
no law, unless it had been passed bvboth Hous- 
es, in ttie constitutional way. He admits that he 
knew that it Was one of the rights and privi. 
leges of all duly assemble J legislative bodies to 
pa-s laws to enforce the attenoance of absent 
mi^mberd; but he did not know, that a less num- 
ber than a quorum Gouldpcutlmos forth^t pur 
pose. Respondent admits taat he issued the 
writ, after deliberation^ willfully; but he again 
^denies that it was issued either corruptly or 
mal ciously. or feloniously, as is so often 
chHrged. Jt is snt stantlaily admitted, in t|ie 
stirting point of the first article of impeach- 
ment, that there was no qoomm in the House 
at the time Williams was arrcbted, or at the 
time the resoluti n for his arrest was passed; 
and respondent asserts, that he did not know 
that a less number of members than a quorum 

K)ssessed the privileges of a duly organized 
oiise of Representatives. He denies that he 
had any intent, or desire, to interfere with their • 
privileges; and asserts, that if he had known of 
any law, obligatory usage or custom, by which 
the membei s. \ess than a quorum, were author- 
ized to arrest any absent membr-r, merely for 
absence, he would have refused the writ. Res- 

Sondent most positive. v denies tbiit he had any 
esire, or intention, of deieating the presence of 
a quorum in the House: and the fact that he 
permitted the members and their agent, l^Jeydt, 
to hold Williams in custoay for nearly, or 
quite three days, while h s case was being 
argued ana deliberated upon by respondent, 
shows that respondent haa no such intent; for 
during that time, as respondent is informed and 
believes, a quorum was obtained in the House, 
and the constitution .1 amendment was duly 
ralTjff d by the House long before the said Wil- 
liams was discharged unaer the writ. Kespon. 
dent, further answering, admits, that after hear- 
ing the argument ot counsel on both sides, and 
after examining ail the authorities produced, or 
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Shieh Ji««Nild tnA, Md after giviiw^tiie q[U$ 
o^ a mil, e«ndid,aikddelibefai« odttsidemtton 
lie was honestly ot the (wUiioii,* that the retam 
made br the ssid Vfm. Heydt to the wnt, was 
Insufficient, and presented no saflioient legal 
crounds for the arrest and detention of said 
Wiiliams, and so decided. Bpspondent, farther 
answering, respectfaliT insisis, that his decision 
upon the return made to the writ, was legal and 
right; that there is no law, custom, or {parlia- 
mentary usage in Tennessee, under which the 
arrest of Will ams can be Justified. By reference 
to the 8r)i section of the bill of rights ot renneff- 
8ee,as set out before. It will be seeu that it is there 
emphatically declared. *Th»t no tree man shall 
be taken, or imprisoned, or deprived of his life. 
Unerty, or property, but by the judgment of his 
peers or the uw of the land." jb'rom this it 
would eem, that before a man can be arrested, 
there must be some law authorizing it. It sure- 
ly cannot be done at the mere will of one or 
more men. The mejfe failure, or even refusal of 
a member of the Legislature to attend is nowhere 
declared to be a crime. In the first article of 
impedtchment. the arrest of ^11 liams is attempt- 
ed to be justified under the llth and 12th sec- 
tions of the second article of the constitution, 
in tbose two sections, it is seed that two-thirds 
of each House shall constitute a quorum to do 
business, but a smaller number may adjourn 
from <i ay to day; an i that a smaller number m»y 
be authorized, iy law, to compel the attendance 
of absent m 'inbers. Now, It is submitted, that 
no lair or rational, construction of these provis- 
ibns could mean more than that a less number 
tb n two- thirds could txecute or enforce any 
law that might be enacted for that jpnr^ ose. 't he 
tith section provides tbr the making of rules by 
each House, for-the government of tne House in 
Its mode o' proceeding, aud for punishing its 
members for disorderly behavior; the two so •- 
tions, taken together, making an obvious dis- 
tinction between absence ana disorderly con- 
duct; in tue latter case, it authorizes each House 
—tha; is, when there is a quorum iresent— to 
■punisn, at their di*orettoTl ; in the f irmtT for ab- 
sence, neither House separacely, can punish for 
it, or enforce the attendance; but the attendance 
must be compelled, or e(»lorce<i, by virtue of 
authority deny ed from both Houses, viz: by a 
law duly passed by both Houses for that pur- 

8 ose. It U di£tereut as to the two Houses of 
ongress, under the constitution of the United 
States. By the fir&t article and fifth section of 
tMe constitution of the United States, it is pro- 
vided, that a majo'ity of each Uou-e shall con- 
stitute a quorum to do business; but a Mualler 
number may adjourn from day to 'lay, and may 
be authorized to compel the attendance of ab-* 
sent members ; not by law, as iu Tennessee, but 
by a rule of each or either of the Houses, or by 
resolution of a majority, or by any other mode 
that either House. m^7 adopt. And under this 
provision of the constitution, a rule was adopted 
by the House of Representatives, enforcing the 
attendance of members by arrest; 'but even un- 
der that rule, fully authorized by the constitu- 
tion, thQ at'senting itiCmber was released from 
custo-jy so soofl as he was brought into the 
House, doubtless under the rational conviction 
that, in a representative government, represen- 
tation must be iree, and not under duress. Be- 
spondent, further answering, states, that when 
said Heydt. the alleged Sergeant-at Arras, by 
his counsel, presented the resolution passed by 
the members present of the tiouse, as a return 
to the writ of hubeas corpus, he failed, as before 
stated, to produce trie body of Williams, as he 
was commanded by the writ to do, and which 
wasa plain and palpable disobedience of the 
writ and subjected him, by the laws of Tennes- 
see, to commitment ior contempt, to a for eit- 
ure of one thousand dollars, and to damages 
to the party aggrieved. But, as before stated, 
respondent induced Williams' counsel to waive 



jUie ftppeamiee of Wfllifttas v^til tte re- 
spondent could hear and detcnmine wlietlier 
he was restrained of his liberty by legal au- 
thority or not, before respondent could proceed 
afainst said Heydt or enforce the appearance 
of Williams. And respondent admits, that af- 
ter hearing the ease ftilly argued, and mature 
deliberation, as b«>tbre stated, given to the case, 
he was conscientiously of the opinion, as he is 
yet. that the causes and authority alleged in 
the return for tne restraint of Williams was 
insiiffiotent. SespNondent did issue process to 
the Mhenir pt Davidson county, rf quiring htin 
to bring the body of Heydt, as w<-n as of Wfl- 
liams, before respondent, the said He vdt to an- 
swer for his disobedience of the writ, and the 
said Williams to be discharged; not corru tiy, 
mavioionsly and feloniously, ss charged against 
bim,but simply.as a matter of eottrs<^,to tffectfi- 
ate and carrv out the iudjrment he had re der- 
ed upon the hearing of the cause - Kespondent 
further admits that upon this writ the said 
Heydt and Williams were brought before re- 
spondent, and the said Williams wa? discharged. 
But he most positively denies that the said 
Heydt waa fined one cent, for co; tempt, as li 
alleged in the second article of impeachment; 
-but alie)res that, t^ the reverse of what H 
chairged, he informed said Heydt that re- 
spondent was satisfied fhat he had acted un- 
der the instructions of the mem'bers of the 
House in good faith ; and instead of enforcKiig 
upon him kny of the penalties pre-eribed by 
the statute respondent discharged liim, with- 
out committment or one ceotoffiufs merely liv- 
ing judgment against him for fio and costs, 
which was about one half the costs in the case, 
and without any order that he should be com- 
mitted till it was paid, as erroneously charg- 
ed. Respondent, further answering to the 
chai^res In the second article of impeachment, 
denies that he exercised iregal power, or As- 
sumed nnprec^dertedjudficialfyittctlons. in the 
discharge ot Williams, as is charged m said 
article. He ins sts that he exercised no hing 
but the ordinary powers conferred upon judi- 
cial oMcers in hke^sases ; and he is unable to 
perceive bow it could be considered an exereise 
of an illegal power In a Judge to discharge a 
man'fi^m imprisonment, if the party were il- 
legally restrained of his liberiy. 

Surely this respondent, an a Judge pf general 
jurisdiction, had this power ; *nd the only 
question is, was he. the said Wiiliams, illegally 
restrained of his liberty? If he was, it is in- 
sisted that It was one of the common duties amd 
powers oi a Judge to release him ; if he was 
legally restrained ot his liber iy, then respond- 
ent exercised one of his ordinary powers erro- 
neously, for he asserts thit he exercised ^s 
be&t juagmeat upon the question, and decided 
it as he honestly thought the law was. with no 
improper, corrupt or malicious, dishonest or 
felonious motive, as is alleged so repeatedly 
asrainst him. It is admit eu that respondent 
released Williams from cpstody, as heretofore 
stated, upon an honest conviction that he was 
illegally restrained 9t his liberty ; and that the 
said Heydt was bifought before re«;pQndcpt to 
answer for his disobedience of tl»e writ of 
habeas corpus, but his appearan>:e was more 
from form, to carrv out the judgment rendered, 
than any thing else, as he was at once dip- 
charged, without fine er commitment, or other 
harsh treatment, unon the uaymeut of a part 
of the costs, as beiore stated. Res on dent de- 
nes that he knewtha^Capt Heydt waeSer- 
geant-at^Arms to the House of R«^presentative8, 
itor did he know , that anv such olfice (xisted 
in Tennessee, fhrther than in the resolu- 
tion offered as a return to the writ of hat^eas 
corpus—Capt. Heydt was directed to present 
the resolutions as "aergeant-at-itrma." Re- 
spondent admits that flrom said lesolui.lon, pre- 
sented as ^ return to the w'rit, he anew that the 
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. members of the Bonie ^seseat, wbo did not 
elaim to be a quorum, denied respondent's Ju- 
riediction upon the habeas corpus, and that they 
had direoied Capt. heydt to bold the custody of 
Williams. But respondent waived all this, and 
took no steps to enforce the attendance of Wil- 
liams until the case was fully heard, as before 
etat^d Besp ndeht admits that he did know. 
or at least he bellered he knew, the powers ann 
privileges of the House of Representatives, in 
relation to en oreing the aUendance of absent 
members, but he denies thatnkhad any knov^- 
edjreofthe mode adopted Ib^fche members in 
Wiiliams' case, that was authorized bylaw. 

gespondent denies that he knew the House of 
eprt'sentatives had Jurisdiction of Williams, as 
be was informed, and so believed, that there 
was ro quorum present to constitute a fio^ise, 
or takeJurisniQtion over him, on^do any other 
busine> s except to adjourn. 

Bt ^pendent la wtli aware <^at the present 
^tate^yrovernment came into existence, after a 
prutractei war— and against the wishes of 
many pei^sons^that before the'time of its ex- 
istence, he, in oomnKm with n^any of his fel- 
low citizens, had contributed whatever ca- 
pacity he possessed, much of his time and 
labor, to ai^sist in that result^-that he had, 
before its existence, put himself, in oon- 
neetion with thnae whose effQrts were direct- 
ed to that end. And long before even its 
mortar 'lent friends could do more than hope 
tor its succe s, and wheil to indulge su<^h a hope 
'Pnblict .met with fr.kwns of discouragement, 
and actual danger, he aooepted in its pro- 
yjsioBal government a judicial posi- 
tion, in the hope and desire, that his- 
c'fforts in thit poaitioa, Added to those of 
others, might result in a permanent and en- 
during £?tate government. That as a citizen 
and officer, after a State government was inau- 
f uratO't and eetabliished ne, as bel'ore, contrib- 
uted hi^i per-ional and official influence, to sus- 
tain and support it, and can now call to mind 
no act of h'S, relating thereto^ either of official 
or unofficial nature, I he object, intent ard de- 
Sign of which was not to sustain or nphold this 
foverument. which, perhaps, he vainly felt he 
ad contributed to create andb|ii d up 

Respondent would further state that at no 
time did he sympathize with those in their rev- 
olntianary acts, who refused to meet other 
. members of the C^eneral Assembly, 6n said 4th 
of July, 1866. in accordance to ihe proclamation 
of his Excellency the Governor; that, during 
the progress of the prooeediug before him, on 
said petition of habeas corpub, he bo expressed 
himseh, and leitasenseof regret that a faith- 
ful ftud hone»t discharge of his duties Aaa 
Judffe impelled him to the judgment he gave. 

While this respondent now elaim«( and insists 
that the opinion and judgment given by him as 
Jnd^e aforesaid, upon said two petirions, and 
i^ll his acts ihereln and thereunder, whether re 
lating to the law or the persons^ were correct 
and in accordance with tnw Jaws and constitu- 
tion, he will still insist that he is not to be con- 
sidered as guilty or innecent, according to the 
supposed correctness or incorrectness of his 
opinion of the law, as expressed by him ; for it 
would follow that error in oidnion, however 
Jbtone-tly enter ained, might be a crime, and 
every Judge in the State would be liable to im- 
peactirnent, for all commit errors in their judg- 
ment of the laws 

Respondent now, with an humble trust in 
Providence and a consciousness that he has dis- 
charged all his qffhUU duties, to the best of his 
knowledge and abilities ; and that he has inten- 
tionally committed no violation of the laws of 
his land, no breach of the privileges of the 
House of n epreseutativeSi no effort to defeat the 
operations of any department of the State Gov- 
ernment, and confldin^ in ttie. inteffrity, inde- 
pendence and impartiality of bis Judges, and 
that they will hear patiently, and consclen- 



tieojAydeteniiBehiB ease, unmoved by pa*fy 
8^lt,prejndioeorpomioal motives. governS 
tfirougkout by that moral and ChrisSan rule, 
that each wiU renaer that justice to this respon- 

ilJfl'iSi'JSA® X^?^^^^*.^^ ^ receive, he suS- 
i/^i ^??®®^^!9***®''^<^®c»8ion, conscious, that in 
a "**1^ time, his accusers, his juiilges and him- 
self, will be summoned before an Omnipotent 
Judge, to whom each will be required to answer 
for Uie deeds of this and all othtr days, and 
hopes that himself and his judges, at that awful 
fuJ^^ call appeal to the rectitude and purity ef 
thfsday's work, with an approving wmscions- 
^^*' Thomas N. ^^razibrv 

c«S*SM?*i^f •""-^'l*^® defendant says, that the 
said Bill of Impeachment, and npue of the arfi- 
o^s or specifications, therein set out, and none 
of the allegations and charges, in any of said 
Articles or 9i)eciflcation8 made and prepared 
against him, are oris, sufficient in law, tore- 
quire his disqualification, and removal irom the 
Office aforesaid, ef Judge ; and because he says, 
the judgment given by him. as Judare aforesaid 
is in accordance with the laws and CohstitutiQn; 
and therefore, he demurs thereto, and prays the 
judgment of the Court. Thos. K. Fbazibb. 

The counsel fertile State then made the fol- 
lowing 

Before the Senate ef the ttate of Tennessee. 

sitting as a High Court of impeachment in 

the matter of Hon. Thomas N. f razier. Judge 

etc., impeached. 

Keplifl.ationof the Managers on the' part ef 
theHoube of Representatives of the State of 
Tennessee, to the p?ea of Thomas N. Fnizier, 
•JudgQ of the Criminal Cou> t foi: the county of 
DAvidson, and State of Tennessee, to th« ar- 
ticles of, impeachment again t him, by them- 
selves and ot all the neople of the btate of Ten- 
nessee. /I'hey reply that the SHid Thomas Jg. 
Frazier is guilty in such a manner as he stands 
ImpeachedT; and that said Managers will be 
ready to prove their charges against him, at 
such convenient time and place as shall be ap- 
pointed for that purpose. . w. J. Smith, 
J. A. FUSON, ■ 
Manage rs.. 

Senator Senter bere offered an explanauon as 
to the manner in which Senator Fr^er bad 
been sworn. He said * hat he (Senator Senter) 
had conversed with tienator Frazier in refer- 
ence to this matter, aiid that Mr. F. had said 
that he doubted the propri«-ty of his sitting in 
this court, but that at any rate he did not in- 
tend to vote on his orother's case. Under these 
circumstances, Mr. Senter said he could see no 
impropriety in Senator FrazierM sittting as a 
metubir of the court. 

The answer of respondent and the replicft- 
Uon of the managers thereto havinr been filed 
the Senate adjourned. 



WJfflDNBSDAY, MAY 8T», 1867. 

The Senate met Wednesday momiqg. May 
8th, at 9 A. M., as a hi^h Court of I . peaxmment. 

The ttourt was called to nrder by Speakier 
F.ierson, and the roll havi g be n called, 
twenty members were f und to be present 

Tbeelerkt en read the journal of the pre- 
cedi' g day whicn was a proved, when the 
Pre^iQf nt staged that the court wa now ready 
to hear further argument on the q e tion djs- 
cnsset on T esday. a« to allowing 'Senator B. 
Frazier to retain his seat cmr ag this trial. 

The Hon Horace Maynard (Stale coanbel), 
then said: 

When we adjonme 1 yesterday. It wps under- 
stood that such authori Dies asmght be found 
won dbe glv«n t >-day. By permission of the 
court I will present some of tnese auth fit es, 
so as to give th :. counsel tor the defense an op- 
portunity to meet them. 

Mr, Ewing (respondent's counsel) here said 
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that he obj«oto4 to httwtng thxowa upon him at 
the moment he (Bwinff> wm about to address 
llie court, authoritiea that he might sot then 
^he prepared to answer. If those f'Uthonties 
had been furnished him the preceding evening 
or the following morniifg, he oonld haye exam- 
ined them and been prepured to discnss them. 
But he would not object if Mr. Majnard gave 
his authorities and left some other counsel to 
conclude. 

Mr Maf nard— I beg to osskta the counsel 
and the court that there is a disposition to 
treat this matter fairlj. Of course, in present- 
ing the authorities, 1 sbould expect to show 
their applicability and tbeir pertinence, and 
my riews in regard to them. 1 
propose to db precis<)ly what the 
coun el on the other sule intimated as 
he rose, to present the authorities and leave 
my associaM to conclude the argument. [Mr. 
ISw log— certainly.] I am very well aware that 
to band the gentleman a parcel of law books as 
he is about to rise is anything but legal fair- 
ness, and I intend to treat him fairly. The two 
questions before the court are first, as to the 
competency of Senator Frazier, and becond, as 
to the power of the court to act in view of that 
competency or incompetency. The first ques- 
tion has hardly been controverted by counsel 
upon the other side. It is not seriously urged, 
and 1 presume will not be, either here or else- 
-where, that a brother is a fit person to sit in 
judgment upon a brother's case, it is a spec- 
tacle tbat christian civilization has, I undertake 
to say, never afforded, and one that I trust will 
not be exhibited here for the first time in the 
annals of civilization. But it is supposed that 
under the organization of this court it 
becomes a legal neiessity ttiat cannot 
be avoided. This is one of those 
things that the framers of the government failea 
to provide for, that a mem tier of the Senate 
must, because he is a member of the Senate, 
necessarily be a component part o^ the court 
'and act as a Judge, on yesterday, m referring 
to a case that I b« lieve was the last tried by im- 
peachment before this court, or the court of 
which th<s is tbe representative— the case of 
Judge Williams— it was stated that one of the 
Senators presented reasons why he should be 
excused and should not sic as a member of the 
court. Those reasons were that he was a party 
complaining of the action with which the Judge 
had been charged. Members of the legal pro- 
fession are fainlliar with the facts, not only as 
they app^-ar upon tbis trial, but as they appear 
in more than one reported case growiug out of 
matters similar to these. In the case refer>ed 
to, the court set aside that man. or excused 
him from sitting. I need not say that this court 
has no power to excuse one of its 
members without a sufficient reason. They can- 
not do it because a member might wish to be at 
home attending to his private affairs, or be- 
cause sitting on this court might interfere with 
some persoual matters, either directlv or indi- 
rectly. The court can excuse one or Its mem- 
bers only lor a legal reason, and the r.eason as- 
signed here is that the Senator was himself an 
aggrieved party. Suppose that instead of thiS 
being urged by the Senator himself it bad been 
urged by the accused, would that have made 
an^ dilierence? The reason is the ^ame upon 
which tne court acts. Jt is that the Seoatoris 
incompetent, that he is disqualified, that he is 
directly • connected with tbe subject 
matter tbat tbey have to try. Suppose tbe de- 
fendant had made the objection, would the ac- 
tion of the court have been different, or would 
the exercise ol DO wer been any greater than if 
he made the request himself? He 
is . ex:used not simply on a request, 
but for a reason. The reason is set out in the 
journal— to- wit: that he is directly connected 
with the matter about which the impeachment 
arose. The Senate did not hesitate to act^ and 



flo fiur as the report of the cafte shows, there iras 
no serious conrroversy in the matter. In anoth- 
er case befbre the Senate of the United States, 
which occurred in 1808, upon the trial of Judge 
Pickering, who was impeached, convicted and 
removed from office, the question arose in this 
form. Between the time the articles or im- 
peachment had t een voted upon in the House, 
and the time of the trial in the Senate, three 
gentlemen had been transferred by their 
constituents from the House to the ben- 
ate, and were meml)ers of the senate. 
It was objected that having been in the House 
at the time the articles of iaipeachinent were 
there moved, and having voted for th" articles 
of impeachment, they were disqualified from 
sitting as members of the Senate upon the trial 
of the case. The report tnat I reaa irom is the 
Annans of Congress, volume 18. The proceed- 
ings are for the year 1808. 

Early in the trial a question was raised as to 
the propriety of those gent'emen. viz : Samuel 
Sm'th, Israel bmith, and John Smith, of Kew 
York, who were » ere during the last session as 
members of the House of Representatives), and 
voted here upon tbe question for impeaching 
Judge Pickering, sitting and voting as judges 
upon tbe trial. - 

Mr. Smith, of New York, wished to bet ex- 
cused. Mr. S. Smith declared that he would 
not be influenced Arom his dhty by any false del- 
icacy; that he, for his part, felt nodehcaey upon 
the subject, thd vote he had given in the otner 
Hodse to impeach Jud^e Pickering, would have 
no influence upon him in the eouri; bis constit- 
uents had a right to his vote, and he wonid not 
by any act of his, deprive or consent to deprive 
them of tha.t right, but would claim and exer- 
cise i t upon this as upon eVery other question that 
might be submitted to the Senate i^lulst he had 
tbe bonor of a seat. 

Upon the vote, it was carried by the usual 
minority. 

This precedent settles two principles, first that 
forming and expressing an <^inion about a 
case it» no disqualification, even when it is 
formed officially, or semi-judicially at least, as 
by a member of tbe House of liepresentatives, 
the grand inquest that found the impeach naent. 
That works no disqualification. In the second 
place, it settles the question as to the power of 
the S^ nate to decide upon the question whether 
tne member was com peteni or not. It was a 
question that wa^" passed upon, and was con- 
bidered within the power uf the Senate to de- 
cide, one way or the other, and they did decide. 
In the report of a trial upon impeactiment in 
the State of Kansas— I have not that report 
lying by me now— it appears that several 
changes were made in the court by reason of 
the d sqoalifleations of mt-m^iei-s after the court 
had been formed, in accordance with the power 
exercised by the Senate. Bvery court, every 
organized body, has lull and compleiie power 
over its own member?. It is necessarily so. It 
is a varto» the power of se.f protedcion which 
is an inherent eld ment m every organic body, 
every Legislature, every court of justice. It 
belongs t<* it and pertains to it. But it is said 
here that the Constitution of the State 
of Tennessee provides that the Sena e shall 
try cases of impeachment, ihat is true, bat 
does it c ase to be a Senate becduse one mem- 
ber or two members m« v be pesonally disqual- 
ified? Does it ce <se to be a Senate because the 
entire number of twenty-five Senators are "not 

S resent ? It is the Senate when tbe organic or- 
cers, the Speaker, the Clerk, etc., are in thelp 
places, and when two-thirds of tbe Senators 
are in their seats. Upon the subject of tbe 
compet ncy of this Senator to vote and to act 
in this case I will refer to page 78 of Mr. Jeffer- 
son's Manuel of Parliamentary Law, a work of 
recognized and admitted authority. [The 
speaker here read ftv>m N;he man- 
uel, showing that no member eouid 
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toe present wlien a blU directty affecting 
him was to be voted upon, or any other qnes- 
tion decided in which ne was previously inter- 
ested. The member, however, had a right to 
speak in exrtulpation of himself, but m st 
withdraw when the vote was to be taken. It 
-was asserted that it was for the honor of a leg- 
islative body to adhere strictly to this rule.] 
The speaker continued: That is the general 
principle which pervades all proceedings in a 
legislative body. A member snail not act in a 
matter in which he himself is concerned. We 
are told that common decency, not delica«'y. 
but the rules of decency, the fundamental 
principle of the social coa>pact which denies to 
any man to be a judge in his own cause, is a 
rule immemorialiy observed, and ought to be 
strictly adhered to. Why, it was intimated on 
yesterday that the statutes found in the Code 
were all the governing rules on this subject. 
The rule lard down in the Code is simply the 
statement of the common law as it stood, to use 
the language of Thomas Jefferson, ttom time 
ini memorial, and has been observed so far back 
that when we look for its origin we find it in 
the^ law Latin of an earlier and, it may be, a 
less enlightened age. The spectacle where a 
brother shall &^it upun his oath in the case of a 
brother, where be shall be compelled to pro- 
nounce sentence of condemnation against that 
brother, is shocking, monstrous ; it is abhorn nt 
to every sense of propriety and ever> principle 
of humanity that is implanted in the human 
breast. Tne only wonder to me in this case is 
that the objection had not been raised either 
by the bother sitting in the Senate 
or oy the brother sitting at the 
bar, and that it should have been left to be pre- 
sented on the |»art of the management in this 



It is a violation of every principle of 'nal accused and the representatives of the peo* 



common law, of our common nature, and is 
simply a scandal xto a legislation and to all 
judicial proceedings. This is a court. These 
men who sit before me are Judges. It is the 
highest^ court known to our laws, a court Silting 
nnder the constitution, and sitting with power 
and authority that transcends the ordinary tri- 
bunals of the biw. For this I cite the 65th No. 
of the Federalist, commenting upon 
the constitution I will read a few words. 
"A well constituted court for the trial of im- 
peachment is an object not more to be desired 
IhRU difficult to beobttined in a government 
wholly eleoive The subject of itsjuribdiction 
are those offenses which proceed from t e mis- 
conduct of public men, or in other words, from 
the abose or violation of some public trust. 
They are of a nature which may with peculiar 
propriety be denominated ^i^ioo^, as tney relate 
eh efly to injuries done immediately to society 
itself. The prosecution of them, for this rea- 
son, will seldom fail to agitate the passions of 
the whole community, and to divide it into par- 
ties, more or less friendly or mimical to the ao- 
eused. in many cases it will connect itself with 
the pre-existing factions, and will enlist all 
th ir animosities, partialities, influence and in- 
terest on one side or on the other; and in such 
cases there will always be the greatest danger 
that the decision will ue regulated mare by the 
comparative strength of parties tnan by .the 
real demonstrations of innocence or guilt. 
The delicacy and magnitude of a trust, which 
so deeply concerns the political repntation and 
existence of every man engaged in the admin- 
istration 01 public affair8.spea)c for themselves. 
The difficulty of placing it rightly in a govern, 
ment resting entfr^lv on the basis of periodical 
elections wul as readily be perceived when it 
is considered that the most conspicuous charac- 
ters in it will, £rom that circumstance, be too 
often the leaders or the tools of the most cun- 
ning or the most numerous faction ; and on this 
account can hardly be expected to possess the 



ti«n, it appears, thought the Penato the most 
fit depository of this' important trust. Those 
who can best discern the intrinsic difficulty 
of the thing, will be least hasty in condemn 
ing that opinion, and will be most inclined 
to allow due weight to the argumen-^ 
which may be supposed to have produced it. 
What, it may be asked, is the true spine of the 
institution itself? Is it not desgned as a 
method of national inquest into the conduct of 
public men? If this be the design or not, who 
can so properly be the inquisitf>rs fnr the na- 
tion as tho representatives of the nation them- 
selves? It is not di8put<>d that the power of 
origin. ting the inquiry, or in othci* words, of 
preferring the imi>eaohment ought to be 
lodged in the hands of one branch of thf legis* 
lative body; wll not the reasons which indi- 
cate the nroprietvof thi^ arrangement strong- 
ly plead for an admission of the other branch of 
ttiat body to a share of the inquiry? The model 
from which the idea of this Institution has been 
borrowed, pointed out that course to the con- 
vention. In Great Britain, it is the province of 
the House of Commons to prefer the impeach- 
ment; and the House of Lords to decide noon 
it. Several of the State con stitutibns have fol- 
lowed the example. As well the latter as the 
former, -eeih to have regarded the practice of 
impeachments as a bridle in the hands of the 
legislative body, upon the executive servants 
of the government. Is not this the true 
light in which it ought to be regarded? 
Where else than in the Senate could have been 
found a tribunal sufficiently dignified or suffi- 
ciently independent? What other body would 
be likely to feel confidence enough in its own 
situation, to preserve unawed anduninflnenced, 
the necessary impartiality between an Individ- 



requisite neutrality toward those whose conduct 
may be the subject of scrutiny. The oonven- { 
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pl«*, his accusers? Could the Supreme Court be 
relied upon as answering this jdescription? It 
is much to be doubted whether the members of 
that tribunal would, at all times, be endowed 
with so eminent a portion of fortitude as would 
be calted for in the execution of so difficult a 
task ; and it is still more to be doubted, whether 
they would possess the degree 61 credit and 
autnority which might, on certain occasions, be 
indispensable towards reconcilinvr the people to 
a decision that would happen to clash with an 
accusation brought by their immediate repre- 
sentatives. A deficiency in tfce first, would be 
fatal to the accused: in the last, dangerous to 
the public tranquility. The hazara in both 
these respects could only be avoided, if at all, 
by rendering that toibunal more numerous 
than would consist with a reasonable attention 
to economy. The necessity ^for a numerous 
court for the trial of ImpeachmeBts is equally 
dictated by the nature of the proceeding. This 
can never be tied down by such strict rules, 
either In the delineation ot the offense by the 
prosecutors, or in the coastruction of it by the 
Judges, a< in common cases, serve to limit the 
discretion of courts in favor of personal secu- 
rity." 

This, court is therefore clothed with larger 
powers, and.is not tied down by the rules pre- 
scribed for offenders before the ordinary courts 
of the country. Both in our own State and in 
other States, the coiurt has exercised the power 
either to determine the qualifications of their 
own members,, tu admit them or to exclude 
thim, .and that is in conformity with the reason 
of the case, with the Justice of the case, and the 
propriety of the case, the decency of the case, 
in immemorial observance. Surely there ought 
to be no question as to what this court mny do 
in this matter. I mean what it can legally and 
rightfully and properly do. How ought this 
power to be exercnsed? You are asked, Mr. 
President, and your associates, to say whether 
a brother can sit here and form part 
of your court and be compelled day 
after day as a member of the oourt 
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to pass upon the oondvet of aaother brother. 
It 18 worse than seething a kid in its mother's 
milk. A brother offencled is harder to be won 
than the taking of a city. Recognizing that 
tie,8trong,bindiDg, oohesiTe between these near 
relations, if once oroken, it is broken forever. 
Shall yon say that a case affecting the interest 
of a slave will < Isqoalify the master from set- 
ting in Judgment in a case, will yon say that 
a man, in a case in which the question involved 
come home to his own heart and his own fire- 
side shall not be allowed to sit. bat eampellsd to 
sit? That is the argument made. The argu- 
ment is that he is compelled to sit. There is no 
way to avoid it, that he is placed by the Inex- 
orable and the irresitable law'of the State of 
Tennessee, the organic law of the constitution, 
and that he cannot be taken away. It is the 
argument that we had on yesterday; whether 
we \\ill have it to-day I know not. 
If that is the argument, then it be- 
hooves ' us to look an<< see whether our 
constitution was so framed, and whether it was 
contemplated that any membej of the Senate, 
no matter what might be his relations to the 
case on trial, no matter whatever he might be 
to the prosecuting party, no matter whether he 
was the most near relation to the accused, that 
he is compelled to sit, to pass upon the case, be- 
cause the power to excuse, the power to gi'ant 
permission to withdraw, is the power to require 
It upon a case made out. As I have shown, 
this court has no power as a matter of favor or 
obligement to release one member or another. 
They might thereby break up the court entire- 
ly. Nor has any member a. right to withdraw 
himself except for a legal reason. It is the duty 
of the nem'bers of the Senate to be here* and if 
they are qualified to sit during the trial and to 
pronounce a decision which in their judgment 
and conscience, they believe to be right, it is 
their business and their duty to be here. It is also 
their duty to see that their fellow Senators are 
here, and that they are not excused or permitted 
to retire except for sufficienc reasons, Vgai rea- 
sons, growng out of their relations to tneoaee, 
or it may be tneir bodily infirmity. With these 
views, Mr. President, I submit tne proposition 
that, in the first place, the Senate has complete 
and ample power over this question, to say 
whether this Senator is qualified o^ not; and in 
the second place, that in the exercise of that 
power it is not seriously ro: tended that the 
Senator is disqualified from being merely a 
member of the Senate. The precedents from 
the Kansas case have been handed to me. I 
have not had tin:e to examine them, but I will 
hand them to the counsel. I will not make an y 
comment on this case, any further than to say 
that I understand from my associate counse 
that such are the rulings in that case. 

Mr. Swing (respondent's counsel) then eon- 
tinned the argument. He said: 

May it please the court, I had suf^posed that 
atter the adlournment yesterday, and the fall 
opportunity that has been given to examine 
precedents and authorities upon the question 
that is now presented to the senate, that some- 
thing might have been produced on the part of 
the prosecution that would have borne at least 
the semblance of authority upon the question 
now before the court, I must say, however, 
that I am somewhat disappointed that there has 
been nothing produced tiiat will even require, 
as I apprehend, the trouble of getting rid of 
plausibilities in the way of authom y or of argni- 
ment. The gentlemen for the prosecution have 
as yet waived or evaded the propriety of intro- 
ducing this question at this stage of the pro- 
ceedings. It is something new to me, after a 
court is constituted, after the members of a court 
are sworn, after they have taken their 
se^ts upon the bench, after no objection 
in\imin6 has been presented to any member of 
the court, and proceedings have been com- 



menced, orave abont to becoiiiraen«ed, that an 
objection should be taken to a member of the 
court, which objection was folly known and 
fully appreciated by the managers on the part 
of the ^tate and by theJEtepresentatives of the 
House of Representatives. It seems to me that 
it is somewhat late in the day to come with this 
objection, even if it were vUid and if there 
were anything in it. It cnnnet be said that 
the counsel for the State were taken by sur- 
prise, that they have just now learned that I>r. 
Frazier was a member of this court and abroth- 
er of the respondent, i'he matter was taken into 
consideration in the constitution of this obnrt, 
for the court is constituted, not of the Senate, 
but of the members sworn to try the cause. I>r. 
Frazier was known, as appears either by the 
record or the statements of Sena'ors, to have 
been the brother of this defendent. A ques- 
tion in regard to the propriety of havingr him 
sworn upon his own part and upon the part of 
the prosecution and upon the part of tlie Senate 
was proposed, and the question was determined 
and he was sworn, and now we have, for the 
first time, an objection made to bis sittiofc as a 
member of the court, or to his being considered 
as a memt)er of the com t upon the final vote. I 
say the objection is too late. It should have 
been made at another stage ef the proceedings, 
if there were anything in it. This court consti- 
iuted itself Whether in its constitut'on objec- 
tion could be made by the parties pros«cuting 
or by those representing the defendant, is a 
question which! do not propose to discnss, nor 
is it of any importance ; out it might well have 
arisen if the objection had been made at the 
proper time, it is known to every member of 
this court, whether, a lawyer or not, that in 
pleadings in courts of common law, in courts of 
equity. In courts of every f)eserintion, there Is 
a certain lorm of proceeding, and tliat certain 
objections cm be made at one stage that cannot 
be made at another. When we proposed to 
discuss this whole matter, we were held to the 
rule^ot' pleading. If we demurred, we were to 
take the consequences of tnat course. If we 
should file an an wser, we were to be understood 
as having waived our right to demur, unless a 
demurrer might be contained in an answer. If 
there is objection to the jurisdiction of the 
court, or any part of the court, or amy member, 
that objection is the first to be made. An ob- 
jection to the jurisdiction, an objection to the 
power to try on the part of the court, orany 
m ember of the court, is the fln>t objection to be 
made. If this objection be not made at the 
threshhold. it is waived. If, then, a plea to the 
jurisdiction, or an oojection to the jurisdiction, 
or an objection to the court is waived, we pro- 
ceed to another stage of pleading, and then if an 
answer be filed demurrer is waived, and so we 
proceed, i hen we come to make a motion in ar- 
rest of final judgment by the court. I insist, 
then, according to all the rules that govern 
every where,that the objection now made comes 
too late. The cour« is not invalidated by havin^^ 
a member upon it who might have been objec- 
tionable if the objection had been made at the 
proper time. It still remains a Court of Im- 
peachment, a quorum exising without the aid 
of the member who is considered entitled to a 
seat as a member. The court does not invalid- 
ate the proceedings of those members who are 
propei ly members of the court. It would be a 
nrllity, at all events, if some one was swom 
who was not, and ought not properly to have 
been sworn if objection had been made, lo have 
been allowed to sit as a part of a Coart of Im- 
peacv^ment. But may it please the court, I do 
not wish to rest alone our defense to this ob- 
jection to Dr. Frazier merely upon the ground 
that the objection has been made at an 
improper time. I say, sir, that there is no law, 
eitner in iramemoriai usage under the common 
law as derived f j om our fathers in Great Brit- 
ain, under the statutes of the State ei Tennes- 
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see, under pveoedeiito of impeachment, nnder 
the Constitntioii of the State of Tennessee, by 
vhicfa this member can be rejected, excluded or 
expelled, not as a Senator, but as a Judxe, Arom 
participating in the deliberations ana taking 
part in the judgments of the court. I do not 
propose to try this cause, may it please the 
court, upon speeulatiye vagaries, but I propose 
to try it upon the law of the land. I ad m it that 
precedents may bB introduced from other im- 
peachments, and they will be given a respect- 
ful hearing dv this court. I admit, sir, that in 
the absence oiconstuticnal provi&ioos, in the ab- 
eence of statutorv provisions, we are. governed 
by the common law as it id given to us in books 
or dedsions and precedents derived from other 
times But I insist that where the Constitu- 
tion of the State of Tennessee has spoken au- 
thoritatively, has spoken definitively, we are 
governed by that, and that neither the common 
&W nor precedents ot impeachments, nor stat- 
utes not autlK>rized by the Constitution of the 
State of Tenuf-ssee, can be adduced as the basis 
and ground of our action. I say that the Con- 
stitution of the State of Tennessee ha^ under- 
taken to define who shall bea courtof impeach- 
ment^of what that court shall consist, and that 
it is conclusive that it neither has been at- 
tempted to be altered, nor has it been altered. 

i Owing to the length o£ the debate, we are 
here compelled to close our report, it will, 
bowever, be continued m our next issue.] 

The following is the conclusion of the speech 
of Mr. Bwlng (respondent's counsel) made on 
the question of allewing Senator B. Frazier to sit 
in the court: 

We, sir, have not Introdnced any statutes 
bereas the rule by which this court is to be 
governed in the control of this impeachment. 
We have had them introduced on the other 
Bide. As I understand it, the doctrine in re- 
l^ard to the admissibility of a Juror, of a mem- 
ber of a court, for the purpose of trying any 
case that may be presented before it, has been 
introduced on the other side, and an analogy 
has been attempted to be run between the stat- 
utes providing in regard to Judges of superior 
and inferior courts to bear upon this Court of 
Impeachment. If any statute has been passed 
in the State of Tennessee, in accordance with 
the constitution, that can be brought to boar 
upon thi^ Court of Impeachment, we are under 
obligation to obey it. And if no statute has 
touched this question, if no statute can touch 
this question by the onllgatory direction of the 
Constitution of the Sta^eof Tennessee, then it 
is vain io look into statutes fbr the 
rule of oar conduct. Then, may it please 
the court, how do we find this question that is 
now presented to us in the common hxw ? They 
have bad an opportunity of examining, under 
the common law, who may and who may not be 
Judges. V^aiving tbe constitution for the pres- 
ent, how far h.ive they been able to reach? 
Thus far and no farther Now I say, without 
lear of contradiction, for I have examined au- 
thorities seme as well as tbe gentlemen, though 
T have brought no books;— I say that 1 assert 
without fear of contradiction that there cannot 
be found in any book upon the common law 
any principle upon wtiich a brother can be ex- 
cluded from sitting as a Judge of his brother. 
They tell us it is against common decency; they 
tell us it is against Christian civilization; they 
tell us that itJs indelicate. I shall have a word 
to say about that before I am done, and we 
shall sea whether this man stands in an attitude 
that will disgrace hioi as a man of delicac7, as a 
man of honor, as a man of high tone and 
proper dignity, whether he stands in an 
attitude that demands that he at least should 
make every exertion to rid himself of this bur- 
den that has been imposed upon him. I say | 



then, sir, that the common law contains no 
principle by which any man can be excluded 
Arom sitting in a court of Justice unless ii be in 
his own cause. No man can be a Judge in his 
own case. That is an old principle of the com- 
mon law, and it is a Just principle. So far the 
common law has gone, but it has gone no fur- 
ther. If he is interested to the amount of a far- 
thing in a pecuniary point of view, he is not 
authorized to adjudge in that cause as against 
the party ftom whom he claims. All other ob- 
jections on the score of interest, on tbe score of 
relationship, on the score of bias, on the score 
of prejudice, or of party feeling; aU these objec^ 
tions are the result of statutory provisions and 
of them alone. Lord Coke has laid down this 
principle, that no manfrhall be a Judge in his 
own cause, but he has gone no further. 
Blackstone lays down the principle that 
a man cannot be. a Judge in his own 
cause provided anybody else can be a Judge 
in the cause presented,' but be goes no further. 
The doctrine as laid down by Coke, has been 
supported In various decisions in the courts of 
the united States. Ho far we admit, that a man 
is excluded from sitting as a Judge, and no 
further. Now I call for a decision of any court 
of respectability in which, where there is no 
.<itatutory provision, no constitutional provis- 
ion, no man could be excluded either a<i li Juror 
or as a Judsre, for any other cause than that he 
is personally interei>ted in the result in a pecu- 
niary point of view or in fome other purely 
personal point. We are not under the neces- 
sity, may it please the court, of introducing: 
authority. We could introduce authorities*, 
but the burden of producing authority is upon* 
the other side. They have to show that this> 
man who is sworn as a Judge in this cause, 
and who BOW formally, at least, constitutes a 
part of this court, is an incompetent trier of the* 
question bofore the court. But I rest here until'i 
authority upon thar question can be produced. 
When we come to the subject of Judsres and Ju-.- 
rors in the ordinary courts, we find statutory au- 
thority in abundance. Turning to the code upozk) 
the subject of Jurors, we have the objections' 
that may be made to a juror. The Code of Ten- 
nessee provides that either party to an ac'ion 
may challenge any party who is incompetent,. 
or any person who has a suit pendinjE for trial; 
or who nas an adverse interest, or when either 
of the parties is connected with the person* 
having a suit, either by affinity or consanguin- 
ity within the sixth degree. All these tnings 
are to be found in the statues. A provision has 
been made in the constitution (article 6, section 
11,) in regard to Judges of tne Supreme Court, 
and of tbe inferior courts. '* No Judee of the 
Supreme or inferior courts shall preside on the 
trial of any cause in the event of which he m^y 
be interested, or where either of the parties 
shall be connected with him by aflinity vr con- 
sanguinity, within such degrees asmay be pre- 
scribed by law, or in which he may have been 
the counsel, or n which he mny have presided in 
any inferior court, except by consent of all (he- 
parties.** The provision 'S complete and 
plenary in regard to all the Judges of the courts. 
of the State of Tennessee, from the Supreme 
Court down. Now, in this same constitution we 
have a provision in regard to the trial of <m- 
peachments, and in regard to how a Court of 
impeachment is to be constituted. If it were 
thought pioper in regard to a Court of Jm- 
pe chm«'nt to exclude a member of the Senate 
upon the score of bias, upon the Fcore of inter- 
est of any discription, upon the score of rela- 
tionship, why, in the name of all that is reason - 
ablp, have we not a provision in regard to the 
(institution of that court similar to the provi&- 
ion in the constitution in regard to the Judges 
that are appointed and set apart for the trial oc" 
ordinary causes. The Binh Court of- 
Impeacnmont is a. peculiar court; it is a ccn. 
stitutional court;, it is not like those in. 



England. It is a oonrt that is made by the con- 
stitution, and sits bvvirtae of nothing less than 
the provisiens of the constitation. It is pro- 
Tided that all impeachments shall be tried by 
the Senate, when sitting for that purpose. Tbe*- 
Senators shall be upon oath or affirmation. No 
person shall be convicted without the concur- 
rence of two-thirds of the Senators sworn to trv 
"the oi&cer impeached. Now, I ask, may it 
please the court, who constiiutes the court? 
The Senate of the State of Tennessee. What 
'Constitutes the Senate of the State of Tennes- 
r see? A quorum of Senators may constitute the 
Senate of the State of Tennessee. The members 
-sworn, and those alone, constitute the court, to 
^adjudicate the question of guilty or not guilty. 
. and all collateral qestlons. Can any member of 
the Senate, until he be sworn, be allowed to 
vote on tbe Anal question that may be present- 
•«d? Unquestionably not. Cannot erery mem- 
rber of the Senate be sworn? A man is not a 
member of the Senate who resigns. A man is 
mo longer a member of the Senate who has been 
' expelled, but a man is part of the Senate so 
Uong as he remains a Senator, not resigned, 
not expelled. The members sworn muse try 
"the cause. Every member of the Senate has a 
right to be sworn, and he may demand to be 
sworn. He cannot be excused from being 
:^wom if he remains a member of the Senate. 
JMr. Campbell, upon the trial of an Impeach- 
-loneat case may have applied to be excused, and 
i^hefbrm -of an excuse may have been adopted 
inrevardtohim. He may have lieen allowed 
rto stand by ; be may have been allowed to say 
Tnothing; and df Dr. Frazler were a member of 
'the court, the court might say that he should 
11)0 excused ; >but It would be, not meaning any- 
rtbing disrespectful to the court, a bruHim/ulm&n, 
he would still be a member of the court, i ou can 
« resort to no statute, you.cnn resort to no com- 
1 mon law, to no preoedent of impeachment that 
' can rid you of an obligatory duty that Is im- 
posed upon yon by the plain provision of the 
' Constitution of the State of Tennessee. Why, 
let us see what would be the result of al- 
! lowing objections of this character to be made to 
the Senate. Here are questions presented for 
; trial before the highest oonrt In the State If 
^^oxceptions of this kind were allowed, by which 
Tthe Senate might be reduced below a quorum, 
it requires seventeen members, and twenty 
- member-: have been sworn, and but twenty- 

• one, 1 apprehend, can be sworn. Four or five 
men might very well be excluded if we wOre 

r to adopt a statutO' y principle upon this sub- 
t Ject; then we are to come down to the statute 
.and to say that no man connected In the sixth 

degree with the Impeached party stall be al- 
' lowed to sit In this CMirt. And where are we 

to stop? Canyon arbitrarily say upon your 

• ideas of decency, of nature, of reason, of 
Christianity, of civilisation, that a brother 

• shall not try the cause of a brother, but that 
his cousin may? I have known it, in my >i#s, 

: to be the case that a cousin stuck closer than a 
brother, and that a cousin would be as much 
influe ced by bias, by family prlde^ by 
' the endeavor to save fh>m Ignominy and dls- 
V grace a member of his family, as a brother, 
' would be influenced. Ton have no authority, 

• then, but the statute of Tennessee. And alone 
T upon the statutes of Tennessee can you fbund 

2 ourselves, for you cannot go to the common 
iw. There you have merely the principle that 
'- a man cannot sit during the trial of his own 
cause. Then when you undertake to admlnls- 
' t«r your doctrines of Christian civilization, and 
your Ideas of decency, you must have some re- 
sort by virtue of analogy. What analogy, 

• then? The analogy ol the State of Tennessee,4n 
regard to jurors and to judges, and that ex- 

• eludes every one, so far as relationship Is con- 
cerned, to the sixth degree. Now. let us see 

: how we are Involved still fhrther when we once 
(Jntroduee that idea of analogy between the trial 



tn a oonrt of impeachment and In an ordinur 
oonrt. We have to run the analoicy out. we 
have not the power, as I contend, to say that a 
high Court oflmpeachment upon the questions 
before us has the power to say that a brother 
sh ill not sit on the trial of a trotlier, and thai 
we can go no ftirther. We must g j to the bot- 
tom of this question. But then when we con- 
sider the doctrine of analogy we must go to the 
bottom. I think it is better for a brother to be 
allowed torslt in the cause of a bihotber i han for 
a mun who has stood at darirers' no nts, for a 
llfttimei>erhaps,tobeexelade<i. Whatc anee 
would there be— I might all but mention names 
—for a man wbo was brought here as a de- 
fendant, to be tried upon his honor, his digni- 
ty, his character, and his fntiire life, perhaps. 
What degree ot lairness could beexpeoted irom 
one who nad stood in relation to him as a mortal 
enemy? Be would be excluded, if we run the 
analogy. Then again, if a man has formed or 
expressed an opimon, and 't might be that even * 
in courts of impeaohment men nad formed or 
expressed an opinion before the court sat. 
Suppose that in high party times men looked 
upon each other as personal enemies ; suppose 
that one side looked upon the other as oppressed; 
suppose one party was revolutiona y and 
ari other was tyrannical, and they btood thus 
front to front, ready to do battle not ouly in tiie 
halls of legislation, but on the bloody field it- 
self. Weu, shall we run the analogy out, and 
take the statute? We have nothing else. I re- 
peat, we have no common law, we have no 
precedent. We have the oons'itntion and we 
have the analogies of tbe statutory provisions 
In regard to orcunary courts. Now when we 
commence the analogy, I ask If they can arbi- 
trarily say that a brother shall not try his 
brother, out a cousin may, or a man who 
stands as a personal enemy or a political 
enemy, mayt^ the man who stands m the 
position of his opponent, or who stands ready to 
take his life. If the Senate fa' Is from any cause, 
justice goes without its proper supporter-. If 
you cannot try this man m the Senate you can- 
not try him anywhere. It has been thous:ht 
proper to brlna: him before a Court of Impeach- 
ment. Now when they attempt to run these 
analogies, we are obliged to see what has been 
done Tn reference to tne other cases, in order 
that the analogy may be of value. If a member 
of the Supreme Court is reluted to anj one in 
the proper degree, or if he is trom any cause in- 
competent to > try the case, there is a mode 
pointed out by wnlch he m>iy be displaced, and 
another Adjudicator appointed ; but there is no 
substitute for the Statn of Tennessee. If yon 
fall, all falls. If he can be warded oiT, then this 
man may be, and that man may be, and another, 
until we are reduced \ elow a quorum, and no 
provision Is made for the tria> of the highest of- 
fender. Then, the Constitution of the State of 
Tennessee looked to the i act that the Senate was 
the sole power before which high crimes and 
misdemeanors could properly be adjudicated. 
They made the Senate, risking the consequen- 
ces. Something has to he risked in the 
constitution of all courts. It might have been 
that no provision would have be< n madn for a 
judge not to sit In the case of his brother, and 
if no provision had been made, we would have 
been driven of necessity to take as a Judge the 
brother of the deflsndant. But they have said 
to themselves, here is a Court of Impeachment 
that we can refer this matter to; here are Sen- 
ators coming trom all points of tbe State; here 
are men' wbo are supposed to act from high 
motives, upon proper principle , to be ani- 
mated by proper principles, to oe governed by 
asenseof justice, and It Is referred to these 
men trom every part of the State as a ' right to 
be represented both in this court by its very 
constitution as well as in the Senate, particu- 
larly when It passes upon the subjects of legis- 
lation. I say that a man is not to be adjudged 
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br members from west Tennessee, or Middle 
Annessee, or Kast Tennessee, bac ne is to be 
adjudged by the Senate of the State of Tennes- 
see assembled and sworn, a quorum of the 
Senate of the State of rennessee. and that the 
defendant and the proiecution have a 
right to representation from the various 
parts of the State as much in a Court of 
Impeachment as in legislation. I state this, 
nay it please the court, in accordance with con- 
stitutional provislODs. But suppose there was 
no limitation to the right of a memner to sit in 
the Supreme Court on the case (f his brother. 
Could not the other two members exclude him? 
They have to loo ic to the law. If they choose 
they may retire Arom the bench. You nave no 

Eower to exclude a member of the Senate who 
as been sworn. You may expel . him as a 
member of the Senate, but you have no power 
to expel him as a member of the court. Sup- 
pose you M ere to expel him. suppose he were to 
resign, suppose he were to die. it is still obliga- 
tory on the court to adjudge that two-thirds of 
those sworn are necessary to a conviction. Be- 
ing once sworn, being a member of the Senate, 
not haying resigned Before he was sworn, when 
he is ^ worn he is a part of the court. Now we 
will suppose that Dr. Frazier would retire. 
Suppose he should say I ask to be excused and 
yen nave now BO power to exclude a member 
4if the Senate who nas been sworn. Yo a mii^ht 
expel him as a member of the Senate but you 
have no power to expel him as a member of the 
sourt. 

Mr. Trimble (State counsel) then replied to 
the ai gument of Mr. IS wing. He said : 

Mr. Speaker, I shall detain you as short a 
time as it is possible in discussing the questions 
hofore us. The question is upon she motion on 
behalf of the counsel on the part of the State 
of Tennessee, to exclude the Senator ftom 
Knox and Koane fiom sitting as a member of 
this court The flrst question is, is the member 
Scorn. Knox and Boane, the brother of the im- 
peached party, a competent Judge to sit in this 
oourtr Tliat is the naked^ narrow, simple 
question that is presented. Is a Senator com- 
petent to sit in a case of Impeachment on the 
trial of his own brother, bv auy law, human or 
divide 9 The next question is whetber the 
Senate may pronounce upon his competency. 
Those are the only two questions. May this 
Senate pronounce upon ttie qualification 
of those who form a part of this Court 
of Impeachment i Js the majority of tbe Sena- 
tors, IS the Senate, a Judge of the qualifications 
of persons who pre-^ent themselves to be sworn 
in as members of this court? Is not that 
proposition self-evident? Does it need any 
srgumt-nt to establish that? The oonsiitution 
makes the Senate a Court of Impeachment, and 
m»kes a quorum to consist of seventeen. A 
quorum el seventeen sitting as a court, is aoon- 
stitutional Senate and a constitutional court 
Kow, where is the power to decide upon' the 

fiualifications of those who present themselves t 
s it not a self-evident proposition that it be- 
longs wholly to the Senate, sitting as a court? 
Assuredly it dee 4. Suppose an outsider were 
to offer himself here to be sworn as a Senator, 
and you ask for his credentials; be has none: 
are you not acting as a lodge on the ca^e, and 
can you not exclude h m ? Suppose memoers 
eome forward with credenlals and present them; 
pritna/aois, they ar^ entitled to be members of 
the court. Is it not a question for this court to 
decide whether tne party shall be qualified or 
disqualified? Assuredly it is. I shall not stop to 
argue tnose points. In fact the counsel on the 
other side advises that as a Court of Impeach- 
ment you are not governed by any mt-re court 
oflaw that has been prescribed, but y< u are 
clothed with the power of the common law, 
wh ch is tbe law of reason, of nature, and of 
Justice. You are to be governed by that law. 



You will also be governed by your sense of duty 
and by your sound Juagment in the enforce- 
ment of these rules; then I shall re^t on the 
supposition that this court is cupable to de- 
termine the qualification of members who pre* 
sent themselves to be sworn in as a court. 
There is another mere technical point which 
the counsel on the o^her side makes, which I 
will speak to flrst. Upon the adjournment of 
the Senate it was resolved that the Senate 
should meet and organize itself into a 
court for the purpose ot trying 
Thomas N. Frazier. The Senators were pres- 
ent on that occasion merely to organize and to 
adjourn over to a luture day, at which time the 
trial was to commence. At that meeting of the 
Senate I was not present. I understand that 
the names of the Senators were calle<l, and that 
they were sworn in. Perhaps among the first 
that presented themselves was the Senator irom 
Knox and Kbane, who was sworn in, and then 
the other Senators were sworn in as a court, 
and the court adjourne 1 over. I understand 
tbe coun&el on the oter si'^e to say that because 
the counsel for the State were not then present 
no objection was made to Senator Frazier being 
sworn in. [Mr. Ewing— 1 did not mention that 
he came, did not argue that he came and helped 
to malie the court.] Mr. Trimble continued— 
That is the same thing. Well, suppose it had 
not been done. Thatls a mere technical point 
at best, but I think, one not very formidable 
to meet He was sworn in. There was no 
counsel here on the part of the State. He was 
sworn in. Nuw what logic is there in the ob- 
jection raised by the counsel on the other side 
that he was sworn in, and that h- cannot 
be got rid of? Was this right or wrung? 
If it was right then, it is ri^ht now. But il it 
was an error, has this court no po ver to correct 
its errors? The whole pi-oceedings of theco -rt 
are in the heart of the couit, and the court 
can correct its error Why, sir, you have al- 
ready corrected a rule which you found to be 
wrong. By the House of Rep resent itiv*s tb ere 
was a demurrer written out,ii not formally filed 
They got into an error, and got us into an er- 
ror. But they were relieved from that error. 
The court corrected that error, but where is 
your authority, if this be an error? If the ^eu' 
ator flx>m Knox and Boane is disqualified, 
Inhere is your authority that because he is 
sworn in be is obliged to be fttatened to his seat 
, on account of thut wise rule of law? You as- 
sert that if he was sworn in by error he is 
fastened to his seat. Where is your authority ? 
By what son of hocus pocus does anything of 
that sort occur ? I assert on tbe contrary, that 
whenever this court thinks it has acted from 
inadvertence, or mi^^take or error, it is compe-^ 
tent, like other courts, to correct its errors , but 
because, in the hurried meeting to organ iise, 
the Senator from Knox and Roane was sworn in, 
no counsel on the part of the State being pres- 
ent, this matt r was not attended to The Sen- 
ate meets again for the purpose of this grand 
trial,. to viudioate its own rights. Th is involves 
a question of right and privilege in which the 
whole State of Tennessee is interested. For if 
a petty judicial officer can, by his petty fiat, 
when the Legislature is assembled, break that 
body up, then the legislative branch of the 
Government of Tennessee is to be pitied. But 
this is a diversion. It is. however, a case ot the 
highest magnitude, in^ olving collision of equal 
and independent departments of the govern- 
ment. The officer who is now impeached was 
warned auainst the step he was taking, and he 
was told that of necessity there would be a col- 
lision between two hovereign departments of 
the government. Well, the hour lor the meet- 
ing of the court arrived ; the court assembled, 
the members to ^k their seats, and the senate 
was organized. At the very threshold .t was 
found that the Senator from Knox 
and Boane did not mean to ohallenge h ms.U^ 



In this case, whidi is one of magnitmde, the 
couLselfor the State raised the point of his 
competency to sit and try this case, in which 
the whole people of the Svate of Tennessee are 
interested God and nature requires that the 
benate sheald be sitting here. Now, is Senator' 
Frazier competent to sit or not? rhac is ihe 
question. It is a question of common law. The 
ffentlemanon the o: her side said, and X thank 
him for the admission, that \ou are governed 
by the oommon law. This is in accordance with 
reason, and that principle of jifetice which re- 
sides in the hearts of all men. The Senate is to 
exerc se a sound discretion. They are clothed 
with the power of the oommoii law, and are 
supposed to act impartially tor the public weal. 
The counsel on tite other side say we have pro- 
duced no authority. Yesterday it was under- 
stood that in view of the magnitude of the qnes- 
tion each side were to find what authorltes 
they could, and produce them hero this morn- 
ing. The gentlemen on the other side have 
lound pleuiy Ot authority, but they do not pro- 
duce it They have given us no authority. 
They affirm the oompetencv of Senator Frazier 
to sit as a member of this court Where is 

Jour authority now? Where is your common 
iw that a brother may sit to try a brother or a 
father a son ? You sav that we don't pro- 
duce any authority. It is creditable to human 
nature that we produce none. 

iMr. Ewing— There is incoinpetency ] 
Ir. Trimble— You say we must bring author- 
ities here to prove that he ctmnot sit at all. I 
say it is creditable to human nature that we 
are able to bring no authorities. Why? Be- 
cause it is the flrst case that has ever occurred 
in England, or America where a brother pre- 
sented himself and Insisted upon bitiin-c in the 
e^e of a brother. No such case is to be found 
upon record, I apprehend. I haTe searched to 
find the particular authority,but it was not to 
be found. -^^jWhy? Because such a question has 
never arisen before. 

[Judge Brien here said— No one ever thought 
proper to malce the objection, because the com- 
mon law did not exclude.! 

Mr. Trimble— I take it that history presents 
no exam pie where a man ever insisted on sit- 
ting on the trial of a brother, where a father 
ever insisted on sitting on the trial o< a son Jn 
all your reading of history have yon ever read 
of such a case? Is it not creditable to human 
nature taat there is no such case? This is the 
flr&tone. J think it a »lecided compliment o 
human nature that no authority can be found 
on this quest on. Buc you are governed by the 
rules ot common law, rules founded in nature, 
and in principle. Are not these r^les of 
common law instinct with reason and 
with wisdom and propriety? Th's is 
the legal atmosphere we are breath- 
ing. Now, let us look into this thing. 
What is common law founded on? A Knowl- 
edge of the human heart, its virtues and its in- 
firmities both. I thank the gentleman on the 
other side for his admission. He admitted 
that common law into est excluded a man. He 
said that this wa<( not a mere technical rule 
of law : but that the common law excluded an 
i' terested man. Upon what principle is a man 
exclu('ed? Let us go to i he root of ihe ques- 
tion Let us be radical on the occasion. What 
is the principle for which a man s excluded 
where his interest is con emed? The infirmity 
of our nature is the reason which exciud s a 
man a& common law (rom sitting in his own 
case. Now, does not the same wise rule and 
principle excljide a brother irom sitting in a 
brorher's ca>e. or a father irom sitt^g in a son's 
ease? It is creditable to our nature that we 
have these yearnings of natural affection. But 
then we know ag^in that a brother Cinnot sit 
In a i>rother's cause and administer justice. It 
is impossible; our nature does not admit of it. 
If pecuniary interest excnses a man, your mere 



material man who is governed by material in- 
terests, does not our natural aflbeti<m whiob 
is implanted in our hearts and which necessa- 
rily influences us, operate in the same way to 
exclude other parties, by reason of analogyt 
[Mr. Bwing— Le( us see, Mr. Trimble. 
Interest excludes a man if he has any 
pecuniary interest.] Mr. Trimble, llie known 
bias that men had for their own interest 
furnished the reason why the common law 
excluded them. I say we act <rom a knowl- 
edge of the human heart, knowing we are in- 
fluenced by relationship. I appeal to tlie prin- 
ciples laid down. I say that by the oommoa 
law he is excluded. Now you have within yoa 
the lights of reason. You look around for 
usages, for rules, made by wise men. You de- 
rive lisht on these questions. If we were here, 
guided by the comuMA law, and you wanted to 
know what would be a wise rule in determln- 
ing the qualification of a member, you would 
look probably to what has been the common 
sen>e of mankind Jand which is embodied in your 
oodfr Ifou would look to the rules which 
govern the Supreme Ccurt; perhaps you would 
instantly ask wh^tis the rule in the Supreme 
Court ot the State of Tennessf'e? Not that yoa 
are necessarily and technically bound to be 
governed by a mere arbitrary rule of the Su- 
preme Court, because you can burst the i.ands 
and rise into higher realms. Probably yon 
would first refer to your own instinct, your 
own intuition. If a orother has an interest in 
a case there is no need of argument. If yon 
were told that a father was sitting upon the 
trial of his son what would you instlncrively 
and intuitively feel? Would you not think that it 
was cruel to put him in such a position? Would 
vou not think he was wanting in moral sense 
to put himself in such a position? Yon wt:uld 
decide against it instantly, by those principles 
which are more clear than speculative or Ic^c- 
al rules can be. Probably you would next ask 
What is the rule in the Supreme Court upon 
such matters. How do they de(»de matters of 
practice in the highest courts of the state? 
Does a brother sit in the Supreme Court to try 
a brother, on a question affecting the liie ana 
property ot a brother? You flmi, wlien you 
look into the Nuthorities upon the subject, that 
they are excluded from sitting, withm the 
sixth degree of relationship. I think that the 
wisest guide is your own judgment. That is 
the wisest guide for a human bemg that I know 
of. Next to that, if you rest upon mei e author- 
ity, you would look at the rule prescribed fay 
the courts. You would find, then, that the rulo 
observed in the Supreme Court excludes a 
Judge who is related to the party tried, within 
the sixth degree of rel atk)nshi p. [Judge Brien 
—Allow me to say that you are concluding 
tlii& argument, and all we want is a fair chance. 
Is the Supreme Court bound by the rule laid 
down in the statute?] Mr. Trimble— 1 hey art 
bound by the statute. Bui let us suppose that 
the Supreme Court is in sessica, and that they 
are bound by the statutes. But let us suppose 
that the Supreme Court is in session, and that 
three members are presiding. A cause is called, 
civil or criminal, as it may be. One of thoao 
judges is a brother of the party to be tried. I be- 
lieve there is but one other point. The gentleman 
falls back upon the article of the State Constitu- 
tion providing for acourt of impeachment, which 
declares that the senate shall be omposed of 
members that are sworn in a» a court. There is 
no oth r provision prescribed at all for the Sen- 
ate of the State of Tennessee. This is ; he liigh- 
est Legi(>lative branch o* the Governmenc It 
consists of twenty-five members select d ttom 
twenty five districts of the State, and exercise 
the power of the highest branch of the govern- 
ment. The Senate is now made a Cour of Im- 
peachment It is not the Supreme Court, not 
an inferior court, but a couxt consisting ot sev- 
enteen memberb of the Senate of Ten* 



nessee. It is a Court of Bttpeaohaient, 
organized for the public grood, and for the 
trial of those public functionaries who betray 
their trusts. Now, then, what constitutes the 
Senate? Must every man of the twenty-flve 
be here? Will the gentleman on the other side 
say that every member mu'^t sit? The ques- 
tion of the qualification of Senators has been 
before this Senate. I allude to the Cave John- 
son case. Now here the Senate is turned into a 
Ciourt of Impeachment and is sitting as a judge 
of the qualincations of the member of the court. 
But suppose that the Senator trom Knoar and 
Roane were to sit in his own case. , I admit that 
it would be difficult to get up such a case, but I 
make the point for the Bake of argument. The 
court has not yet determmed whether it will 
make its decisions in the presence of the mem- 
bers of the bar or exclude them. 

Mr. Trimble inquired whether the court 
would deliberate with closed doors upon the 
point raised by the managers. 

Mr. Maynard sent to the Clerk's desk some 
authorities bearing upon the point, which were 
read, showing that it was the custom of the 
British House of Lords and the United States 
Senate, when sitting as Courts of Impea hment. 
to deliberate upon questions for their decision 
in secret 

Senator Senter offered the following resolu- 
tion: 

ReeoUMd^ That in the deliberation of all ques- 
tions submitted to this court. th<^ counsel an • 
all st^>ectator8 and reporters, be excluded from 
the Senate chamber. 

The resolution was adopted, ayes 14, noes 5, 
Senator Fraaier being excused fh>m voting. 

The chamber was then cl eared, and after de- 
liberating some time, the doors were thrown 
open, and the court adjourned to nine o'clock 
Thursday morning. 



THtJBSDAY, MAr 9TH, 186T. 

At nine o'clock Ihursday morning. May 
9th, the eourt was called to order by the Pres- 
ident. Nineteen members were present. The 
President theu announced that at the private 
session of the court on the preceding day a 
decision was arrived at in regard to t^e motion 
made by the managers on the part of the state, 
to exclude Senator B. Fraz'er, brother of the 
party impeached. fh>m sitting as a member of 
tiie court. That decision would be read firom 
the journal. The clerk then read the journal, 
and the following is that part of it which re- 
lateis to the business transacted in secret ses- 
sion: 

The President announced the question be- 
fore the court to be as follows, to-wit: shall the 
motion made by the mana^erff on the part of 
the House of Representatives to exclude the 
Senator from Knox and Boane, (Mr. Frazier,) 
from sitting as a member of the court, on the 
ground of relationship and bias to the respond- 
trut now on trial, be sustained ? and on the 
question the vote was taken by ayes and noes. 

At the request of the member from Knox and 
Boane, (Mr. ' Frazier,) he was excused flfom 
TOting on the proposition by the court. 

I n the question before the court the vote stood 
ayes 13, 'noes 6, as fellows: 

Ayes-^Messrs. Aldrldge, Bosson, Cate. Hall, 
Keith, McKlnney, McElwee, Nelson, Powell, 
Patterson. Senter. Spenceand Bobmson— 18. 

^oes— Messrs. Carrigan, Johnson, McFarland, 
Smith, Thompson and President Frierson— 6. 

And tie motion was sustained, and themepi- 



ber from Knox and Boane (Mr. Frazier) was 
excluded ftom serving as a member of the 
court. 

Senator Carrigan here said he would like to 
know what was meant by the word "excluded." 
He thought it would be better to say that Sen- 
ator Frazier was denied the privilege of taking 
part in the trial. 

Senator Senter suggested that the records be 
so amended as to declare him incompetent. 

Mr. Trimble said he understood the court to 
sustain the motion of the managers, and called 
for the reading of the motion made by the man« 
agors to prevent Senator Frazier from sitting 
as a member of the court. The motion, which 
has already been published, was then read by 
the Clerk. 

Mr. Garrigan said that he desired to amend 
the record by saying that Dr. B. Frazier was 
denied the right to participate in the crial now 
pending before this court, by a vote of thirteen 
to six, twenty members of the Court of Im- 
I>eachment having been sworn in. 

Mr. Senter objected to the proposed amend- 
ment, as it was an appeal firom the decision of 
the court, indirectly made. 

Mr. Carrigan said he should certainly in- 
sist that the correction be made, because it was 
in strict harmony with the facts. 

Mr. Trimble said there could be no amend- 
ment to the record of the court after a vote had 
been taken. 

Mr. Carrigan said that, with all due defer • 
encetothe gentleman (Trimble), he should 
have to call him to order, as he was not a mem- 
ber of the court. Mr. Carrigan insisted upon 
his motion 

Mr. Trimble then said that ^he thought the 
State had an interest in this case, and that 
counsel had a right to make suggestions and 
arguments. 

Senator Thompson said that all he desired 
was, that the record should speak the truth. 

Mr. Powell said that if ' the member made a 
written statement for the purpose of amending 
the record, lie should state the whole facts. 
When the vote was about to be taken in regard 
to Senator Frazier's right to sit, he (Carrigan) 
begged that he might be excused from voting. 
The object of the motion, as I understand it, is to 
raise the question that nineteen members were 
sworn in, and that a certain number gave their 
votes against the proposition. They insist, or 
intend to insist, that Mr. Frazier, although he 
asked to be excused from voting on his own 
case, is still entitled to be counted; and if you 
ave going to amend the record, that fact should 
bestated, sothatitmay be understood by the 
bar and by the court, and by everybody else. 
The reason bis vote was not counted is not 
stated in the record. My object is that the 
court and the bar may distinctly understand 
how the DBMtter stands. 

Mr. Trimble said he understood the Prosi- 
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Uent to admit that the oonosti for the State bad 
a right to make suggestions and arguments if 
necessary. 

The President remarked that he did not see 
any reason why Suggestions should not be made 
by the counsel in reference to the record. He 
then referred to the lirst rule established for the 
government of the ceurti which has already 
been published. 

Mr Carrigan said he only proposed to change 
one word in the record. His proposition simply 
reiterated what the record said, that there were 
twenty members sworn in. I want to say that 
Dr. Frazier instead of being excluded from the 
oourt, was denied the priyilege of sitting as a 
member ot the court. 

Mr. Trimble stated that the motion offered by 
the managers on the part of the State, as to the 
competency or incompetency of Senator B. 
Frazier to sit as a member of this court had 
been argued at length by counsel on both sides. 
The court decided to sustain the motion. He 
considered that the Journal asserted nothing 
more than this fact. Motion was now made by 
a member of this court to change the jonmia. 
A protest could be written and entered on the 
Journal, but after a question had been decided, 
the record could not be changed. 

Mr. Senter said that the word ''excluded" as 
a member of this court was of the same sig- 
nlflcanoe as declared incompetent. He would 
have preferred that the expression "declared 
incompetent as a member of this court on ac- 
count of relationship to tberespondent^' should 
have been inserted; but the sense was the same. 
He therefore moved that the Journal stand ap- 
proved as read. 

Senator Thompson thought that the court had 
a right to manage its own record. All he de- 
sired was that the £»ct8 should appear. 

The President said any member of the court 
liad a right to deliver his opinion. The motion 
before the court was that the record should 
stand as it was. 

The vote was then taken, ayes 17, noes 2. The 
record was therefore approved. 

Senator Carrigan then presented the follow- 
ing protest, which was read by the clerk : 

Mr. President: The undersigned, a member 
of this court, and a Senator of the state of Ten- 
ness, does solemnly protest against approving 
the records of the court, made yesterday, in the 
case of Dr. Frazer. I insist that the record 
should say that he was simply denied the privi- 
lege of participatiog in the trial now pending 
before us, ana that he was denied this liberty 
by a vote of thirteen to six, and that there were 
twenty members sworn in. 

J. G. Casbioam. 

Gen. Smith, one of the managers on the part 
of the prosecution, said : With the permission 
•f the court, I wish to read a statement made 
in the Kashvire Union and Dispatch of this 
morning, and to protest against the accuracy 
of that statement, because it is a reflection up- 
on the counsel and the management on the part 
of the State in this cas9. 



Mr. Trimble here said that the oounael on ttie 
part of the State desired to retire f^m the Sen- 
ate chamber for a few moments, for consulta- 
tion. 

Mr. East— Before you retire, Mr. Ewing has a 
motion io make. 

Mr. Swing— The respondent wishes, by the 
leave of the court, to enter his protest against 
the decision upon the question that has Just 
been announced by the President. We have 
drawn up a ahort protest, but would like to 
have time until to-morrow morning to make 
itmoreftill. I have a protest in my hand now, 
and as it contains about the substance of what 
we wish to say, if time is not given by the court 
until to-morrow morning, I will read that pro- 
test now. 

Mr. Trimble— We will consider the protest 
entered, and leave granted until to-morrow 
morning. 

I<eave was granted the counsel for the State 
to retire for a tbw moments, and they retired. 

During the absence of the counsel. Senator 
Smith said : If we have a right to exclude Sen- 
ator Frazier on account of being a brother of 
the respondent, I hold tbat we have a right to 
exclude any member of this court wbo has 
formed or expressed an opinion in this case. I 
want to know whether this court will excuse 
me ftom further participation in these proceed- 
ings. I have formed a deliberate opinion in re- 
gard to this ease. If the rule of exclusion on 
account of relationship within the sixth degree 
is adopted, I hold that the counsel have a right 
to exclude every man who has formed or ex- 
pressed an opinion. 

Mr. Ewing -Mr. President, as the defendant 
is interested in this question, and as the counsel 
for the prosecution is absent, I think this ques- 
tion should not be considered until the counsel 
for the State return. 

[The counsel for the State here came in.] 

Gen. Smith, one of the managers on the part 
of the House of Bepresentatives, here read the 
following article published in the Union and 
Dispatch : 

ThsCompbtbnot of Db. Fbazibb.— The Sen- 
ate makes slow progress with the work for 
which it convened as a court of impeachment 
Instead of trying Jud^e it razier on the article 
of impeachment preferred by the House of 
Representatives, it seems to be trying lir. Fra- 
zier, one of its members, upon a suggestion of 
incompetency to sit as a member oi the court 
on the ground of being a brother of the Jndge. 
The very question came up at the oraranization 
of the court, on the 11th of March The follow- 
ing occurs in the report Airnished us by our 
Leisglative reportei-of the proceedings at the 
organization of the Senate as a court of im- 
peachment : 

** Mr. Smith, of Hardeman, suggested that, in 
view of the fact that one of the members of the 
court might be deemed objectionable on ac- 
count of his relation to the defendant Judge Fra- 
zier, would it not be advisable that the Sena- 
tor should withdraw A*om being one of th6 
conrtr [Senator Frazier is a brother of the 
Judge.] 

"Mr.'Senter said that Senator Frazier had ex« 



pressed a wiUtnniess, before being sworn i->« 
not'to take anv pirt in the trial; but he (Cen- 
ter) advised Mr. Frazier to be sworn in, as his 
Telationsbip with the delendant would not. he 
thought, at all affect his standing as a member 
of the court. 

** Mr. East remarked that the fact ot the Sen- 
ator being a brother of the defendant did not at 
all duqualify him from participating in the 
trial as a member of the Senate. 

** Mr. Smith, of Hardeman, here withdrew nis 
objections." 

It thus appears that the question of incompe- 
tency was mooted at ihe proper time, and was 
subsequently withdrawn by one of the mana- 
gers. This afterthought looks as if it were 
prompted by some motive which had its origin 
in that higher law which overrides the written 
law of the State: and the pertinacity with 
which it is pressed is well ealculated to give 
color and form to such a suspicion. 

Gen. Smith— Mr. President, may it please the 
court, the facts of the case, as recollected by the 
managers in thib prosecution, are, that an ob- 
jection was made by the managers to Dr. Fra- 
cier'B sitting as a member of this court, on the 
ground of his being a brother of the Judge who 
is on trial. It was stated by Mr. East, on be- 
half of the defense, that we were only organiz- 
ing the court, and that it was probable we 
would adjourn to some future day. I wish to 
state simply that I never waived my objection 
to Dr. Frazier's sitting as a member of this 
court. This is the correction I wish to be made 
by the paper. I am very anxious, indeed, that 
nothing shall be printed which is derogatory to 
the case, and that the public mind may not be 
biased one way or the other. 

Mr. East— The court had been sworn in on the 
morning previous to the time that the defender 
was summoaed. Some eighteen members were 
Bwom in when we came into court, our object 
being to get time to piead. I mean that on the 
occasion alluded to by Mr. Smith, just before 
the adjournment, the question was made by Mr. 
Smith ; and while the report is not entire^ ac- 
curate as regards myself, I think I made a 
statement about to this effect: Alter Senator 
Senter had stated that Dr.Frazier^had conversed 
with him as to whether he should retain his 
seat as a member of the court. I then said it 
was due to Dr. Frazier to say that I had told 
him to be sworn in, and that on a subsequent 
meeting of this court it might happen that there 
might net be a quorum without him, and then 
the responsibility of the failure of a trial would 
be thrown upon him. 

Senator Seoter^It is not necessary to add 
anything further to what has been said. The 
report, so far as I am concerned, IS not correct 
as given in the paper this morning: **But he 
(Senter) advised Mr. Frazier to be sworn in, as 
his relationship to the defendant would not, he 
fheught, at all affect his standing as a mem- 
ber of the court." Taking that account as it 
simply stands, without any further explana- 
tion, it would be inferred that I had advised Dr. 
Frazier to be sworn in as a member of the court 
«ad to act iB every capacity as a member of that 



court. Dr. Frazier wUi bear me out in the 
statement that I said his being a brother of 
Judge Frazier was not an ol^eotion to his being 
sworn in as a member of the court, but that it 
would be an objection to his action. 

The President— While the counsel on the part 
of the State were out, a member of the court 
raised a question, which was laid over until the 
counsel returne*!. 

The Clerk then read the resolution presented 
by the Senator from Shelby, (Mr. Smith.) 

^0soto«2, That we hold that any member of 
this oourt who has formed or expressed an opin- 
ion upon the question of the guilt or innocence 
of the respondent, is incompetent to sit on the 
trial of this cause, and that to effect the object 
of thin motion, each mt'mber will answer upon 
oath the following question: "Have you formed 
or expressed an opinion as to the guilt or in- 
nocence of the respondent.*' ^ 

Mr. Maynard— I will merely refer the court 
to the precedent that I cited yesterday morn- 
ing, from the Senate of the United States, 
where,upon the trial of Judge Pickering, three 
gentlemen were present who had been mem- 
bers of the Lower House when the question of 
impeachment was raised and who voted for the 
articles of impeachment. Those, members 
were subsequently transferred to the Senate. 
The question of their competency arose. One 
of the members desired to be excused. The 
Senate decided that these members were quali- 
fied, and refused to exempt them fh)m serving. 
Tney sat upon the bench and voted, as they 
voted in the House upon the final decision, for 
conviction and removal of the defendant. I 
take it that that IS a precedent which should 
be a controlling authority in this Court. I find 
in Cu8hing*s Parlimentary Law, Sec. 8567, the 
same doctrine stated. [The section referred to 
states that it is no objection to a member sit- 
ting in the capacity of a trier that he has al- 
ready participated as a member of the Lower 
House in agreeing to the charges,] For this 
assertion the case that I referred to in {he Sen- 
ate is cited, and also Ha'zelPs Parliamentary 
Precedents, an English work on parliamen- 
tary law of high and admitted authority, 
showing that such is ;tbe law, net only in the 
United States, but also in England. 

Mr. Trimble— If there be any particular 
member of the court not qualified, of cours^ 
counsel can raise objection. Then the question 
is directly before the Senate. In fiict, we did 
have a ease under consideration, and we con- 
sidered whether we woula make objection to 
a particular member of the court. Upon con- 
sultation we decided not to do so. It is com- 
petent for the counsel for the respondent tc 
raise objections to any member of the court, if 
they have any. If any member of the Senate 
excepts to himself and gives reasons why he 
should not sit, then it will be simply a ques- 
tion for the Sen xte to decide whether he should 
sit or not. In addition we also have a right to 
object to any member of the oourt if we think 
he ought not to sit 



26 



Hr. Xast-I wiuit to make aiaggettion or two 
Sn regard to the maUer before tbe oonrt. It is 
this, that we supposed it had generally been 
thought that bias, either Arom relaUonship or 
from the formation of an opinion npon the 
guilt or Innooence of a party, did not apply to 
courts of impeachment. In a body like this, 
which is composed of twenty-five members, 
tweaty-fuur of whom are supposed to, be im- 
partial, the State could not suffer by 
reason of the presence of the other 
member. In .this case there are twenty 
members; nineteen are supposed to 
be impartial. The counsel for the Btato object 
to one, and say that the interest of the Btato 
will suffer in the hands of the nineteen. That 
is tbe precedent which has been established. 
The pigcedent established for the •government 
of this body is that the question of bias can 
be looked into. I suppose, whether the bias 
arises from relationship or from an opinion in 
relaetion to the guilt or innocence of the party, 
it is the question of bias, not the cause of bias. 
You have established that as a precedent. 
There is no previous court that would hold for 
an instant that because a man was too much 
biased to try a relative, a man who had formed 
or expressed an opinion would not be influ- 
enced. That is the question now presented to 
the Senate, under the precedent establisbed 
yesterday. 

Judge Brien— I had supposed, sir, that when 
this Senate was organized on the ll^h of March, 
the organization was complete, and that there 
could be no question that could arise afterwards 
in reference to the organization of tne Senate, 
under that constitutional provision, that makes 
tbe Senate the judce of the qualifications of its 
own members. These are questions that arise 
before the members are sworn in. But the ob- 
jection was raised by the counsel on the part of 
the State, that there was a member who had 
been sworn in who was incompetent to sit in 
the court, and the reason given for the investi- 
gation ipto this matter was that the benate had 
the power to determine the qualifications of its 
own members. The Senate entertained the 

8 reposition. Thecoait determined that, al- 
lough the court had been organized as a court 
for tbe trial of this impeachment, the question 
was still open as to the qualifications ot mem- 
bers, and could now be investigated. That hav- 
ing been done, I tiike it for granted that my 
views in reflsrence to the question were wrong, 
and that the decision 01 this question bv the 
court now becomes the law of this court, and 
that they are to be governed by it, as in tbe de- 
termination of this question tbe court departed 
from the established usages or the 
courts of impeachment. The case 
In the Senate of the United States, 
referred to by the gentleman, was one which I 
regarded as a righttul precedent, that a party 
who had formed or expressed an opinion was 
not thereby disqualified from sittin«t ; but this 
■court having determined that this precedent 
does not apply to this court— this, I say, pre- 
sents an altogether different question. Uavmg 
departed from ail the princip.es estobiished in 
impeachmtni trials, and having adopted in lieu 
thereof the statutes of the State of Tennessee, I 
am bound, as this court is, by the law they 
have made. I ask gentlemen to point to any 
oase adjudicated, or any precedent in the world, 
where an objection has oien made to any man 
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on accrunt of bis having formed or expre<ia_, 
an opinion, or of his relationsbip, as lata dovm 
in our statutes, within the sixth degree? It 
cannot be fonndl as I apprehend. In the little 
research that I have made I have been wholly 
unable to find any such precedent Then, when 
you depart from the established usages that 
govern courts oi impeachment, and adopt an- 
otnercode. that becomes the law of this court, 
and then the court is to be governed by it^ 
Now, what <s the rule you have adopt d? rhe 
statute of the State of Tennessee that excludes 
a partv from sitting in a case, because of re a> 
tionship. What does the statute of the State of 
Tennessee provide? What other rule is there 
when you leave the rules that govern courts of 
impeachment? 1 say tnat prima foots you have 
determined right and we are bound by your de- 
csion TMr. Trimble— Are you arguing in 
favor of the resolution before tne Senate?] Hr. 
Brien— I intend to argue in favor of it. What 
does the Constitution of the State of Tennessee 
require, besides, as a disqualification? Not only 
that he shah not be related t<j the party, but 
that he shall not have formed or expressed an 
opinion as to the guilt or innocence of the 
party. If he has, that disqualifies him 
equiuly a<< much as relationship. In order to 
try a case of felony as charjged, he must be a 
householder or tieeholder in tbe county where 
the offense was committed. If there should be 
a member of this court who is not a citizen of 
Tennessee he would be excluded under the law. 
Will it do, I ask, sir, to say that we will take 
such part of the restrictions laid down in tb» 
statutes as suit us. and not observe those which 
do not suit us? That wUl be the effect ot it 
The stotute says that relationship within the 
sixth degree is a disqualification. This court 
has decided that it is. Is it a disqualification 
for a man sitting on the trial ot one charged 
with felony, that he has formed or expressedan 
opinion in regard to tbe partv? The statute 
says it is. Th* refore the precedent referred to 
in the case of impeachment in the United 
States Senate does not apply. [Mr. Patterson 
—Do we have any statute which d ^qualifies a 
Judge from sitting on a case where he has form- 
ed or expressed an opinion?] Mr. Brien— 
Not at all, sir. This is a Jury to try and de- 
termine. A Judge does not try and determine 
a case. He char&res the law, and the Jnry de- 
termine the question of guilt or innocence. If 
the Judge has formed or expressed an opinion, 
that makes no difference. It is the man who is 
to try and determine the question who is to be 
unbiased. Therefore I say that the resolution 
of the gentleman fTom Shelby (Smith) is cor- 
rect, and according to the law which tnis court 
has made the statutes of the State of Tennessee 
aretogevemusinthis oase. 'J hat roaolutioa 
becomes very important, and If members of 
this court have formed or expressed an opinion 
itdisquaifles them as much hs relationship. 
[Mr. Patterson— Would not this apply to a 
Chancellor?] Judge Brien— The Chancellor 
does not try criminal cases. He decides 
civil questions, and not criminal ques- 
tions in which the life and liberty of 
others are involved. Well, I have a plain way 
of doing: things, and that is to marcti right 
straight up and not dodge. If you take the ais • 
qualifications made by tne statute of the State 
of Ttunessee for jurors who are to try a case, 
you must not take one, but all. If it is right to 
take one ic is right ro take ail. In this frail and 
fa leu race of ours there are men whose minds 
soar above prejudice where their relations are 
concerned. It won't do te say, on account of 
this, that all men who are related can try such 
cases fairly. This court does not know whether 
Dr. Frazier would be in iavor of his brother or 
not; but they infer from his irelationship that 
he would be in favor of him. That he might bo 
prejudiced is Justly inferred. On the other 
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liftnd, here is a man Who^ha8 formed and deliV 
: erately exoressed an opinion on this ,8nMect, 
and you say that bo is not di^ualifled. Why is 
arelatiye excluded? Because he may iiaye 
; ibrmed or expressed opinions favorable to his 
; relative. Why is the man who has formed or 
expressed an opinion excluded ? Because he is 
then regarded as incompet^ent to sit upon the 
' trial of any one charged with a felony. Now, 
you have a direct case of an opinion formed or 
expressed which does exclude by the laws of 
Tennessee. I am not now making any question 
as to the decision of this court in reference to 
the laws which govern Jt. I am here simply to 
have those laws eni'orced according to their 
spirit and meaning. Therefoi%, I say that if 
tbfs court has, as it really has. established a 
law that is to govern it in the trial of this case, 
and which is a departure from the laws hereto- 
fore observed, then to all intents and purpos- 
es it is a repeal of all the laws hereto- 
fore established. There is no law now to gov- 
ern us in this trial, except that roade by tbis 
court. Now I take the laws of Tennodsee 
as having been established to govern us. Why 
Is it important that we should observe these 
rigid rules in reference to the trial of parties 
wnose livf'S, liberties or charatvters are in- 
TOlvt d? Need I remark, sir, that it has been the 
first and great aim of the framers and organiz- 
ers of this gavernment to protect the oitizene in 
all their rights, especially, where life, liberty 
aaad property are concerned. Hence they have 
enacted the most complete and rigid rutes for 
the protection of a party charged with . an of- 
fense which might forfeit his life or liberty, or 
destrny his reputation. The law presumes every 
man innocent until the contrary appears. His 
jury are his peers and his equals, what rights 
and powers are given to them? They are made 
not only the jndiKes of the fiacts, but the judges 
of the laWj to determine as to his guilt or inno- 
cence, what powers has this court? They oc- 
cupy precisely the position of lurors ; they are 
the judges of the law and ofthe facts, in refer- 
ence to uie allegations made against the defend- 
ant. If they are lo be the judges of the law and 
of the facts— if they are to be the arbiter s of the 
interests of tbe accused— it Irom their decision 
there can be no appeal— how important does it 
become that they snail act freely, without bias, 
without prejudice and without preconceived 
opinions of the guilt or innocence of the party 
accust d. &o careful were our lawmakers that 
tbis might be done, that they adopted a set of 
laws which say, if yon are related you shall 
not sit on a jury; if you have formed or ex- 
pressed an opinion as to the question of guilt or 
innocence, you shall not sit on a jury. Tou are 
empowerecL so to act that the lite, liberty and 
reputation ot yonr fellow citizen may receive 
due protection. Your hands mu!st be clean be- 
fore the country, and your minds free from any 
bias. This court occupies that position to-day, 
in reference to the accused. 'Now, the court will 
remember that I am acting on the supposition 
that yon have established the laws of the State of 
Tennessee fo '-your government in this trial. That 
being St). I ask if this resolutiop is not right. I 
ask this nonorable court, when they hnve deter- 
mined to depart from the established rules and 
usages of courts of Impeachment and to adopt 
tile laws of Tennessee, if they do not feel that 
they ought to come with minds unbiased and 
without previously formed cr expressed ideas 
as to the guilt or innocence of tbe defendant? 
The gentleman argued on yrsterday that the 
brother of Judjore Frazier ought in decency, and 
far the protection of his reputa Ion. to otcline 
to act. Ought not senators m ho have formed or 
expressed an opinion in this case, say, we do 
not feel authorized to try this case? If the court 
had not adopted the rule it has, this ques' ion of 
opinions as to the guilt or innocence of the de- 
fendant could not have arisen at all. But it will 
not oo t o say that we will take such parts of the 



statute of the State of Tennessee as suit us. 
and exclude others that may militate against 
the views of the prosecution. I am sure that 
this honorable court desires to do right in the 
trial of this case. From my knowledge of the 
members of the court, I know that if they were 
inadvertently wrong, it would be a source of 
rcj^ret to them all the days of their lives, if 
injury had resulted to any one from their 
wrong. I do not stand here to shield a guilty 
man from the penalties he may have incurred 
©n accent of any violation of the law. I stand 
here to represent his case fairly. I do not in- 
vestigate now the merits of this controversy. 
I only refer to|the rules ot law established by 
this court. Therefore I submit to this honor- 
able body, whether the resolution offered by 
the Senator from Shelby is not the correct rule 
by which we are to be governed. 

Mr. Trimble— The main question is the adop- 
tion of the resolution offered by the Senator 
from Shelby. The members of the court have 
been solemnly sworn in to try this case impar- 
tially. The presumption is that every member 
is qualiffed. So it was in Dr. F razier's case yes- 
terday. The presumption was that he was 
competent until the question was raised, 
and he was competent until the 
court decided that ne was not. We 
object to this resolution, it is an exception to 
every member of the Senate, and leaves the 
question to be decided b 7 each member whether 
nehastormed or expressed an opinion. The 
oath is to be administered. How can wq go 
through with the trial that way? It looks to 
me that this resolution might result in break- 
ing up the Senate. The object is to get im- 
portant men to sit on the trial, and that can be 
accomplished by the ordinary mode of proceed- 
ing. The Senate had the power to decide ' 
whether Dr. Frazier was Competent or not. 
Again it decided that a brother could not sit in 
the court. Both these points were decided in 
Senator Frazier's case. We raised objections; 
we said that in po ntof law his being a brother 
was suffic ent to exclude him. The counsel on 
the other side said, that having been sworn in 
he eould not get out. The Senate decided that 
it was proper for us to make the question of his 
competency, and they decided that notwith- 
standing he had been sworn in. he wa<3 incom- 
petent. That is all that case decides. It is 
competent for the counsel en both sides to raise 
objections. Any Senator may except to him- 
seu and state his reasons, but by this resolu- 
tion we get into perfect confusion. We can get 
an impartial court in the ordinary mpde better 
than by this resolution. It would not be an 
objection to a juror that upon mere rumor, upon 
mere outside intormation/he bad formed or ex- 

Eressed an opinion The question is, whether 
e has heard the witnesses in the case, whether 
he believed their statements, and whether upon 
those statements he deliberately formed an 
opinion. This would be something like a plaus- 
ible cause for his rejection, but it would only 
be a plausible one. This case has never been 
tried. There was a case tried before Judge 
Frazier, but that was not this case. My objec- 
tion, then, to the adoption of this resolution is 
that there is no precedent for it. The presump- 
tion ift, that every Senator sitting nere is a 
qnaliffed and impartial Senator, i don't un- 
derstand, as the counsel on the other side argue, 
tfhat you have adopted a code at aU in the de- 
cision of Senator Frazier's case. I understand 
that you are governed by the principles ot the 
common law, by natural reason, justice and 

Sropriety. Tou are bound to act with sound 
iscreiion unoer the common law. I don't un- 
derstand that you have adopted the code. You 
may refer to the rules laid down in the code as 
rules of reason, but you are not necessarily 
bound by these rules. 

Mr. E wing— Mr. President, we think, may it 
please the court, that we have a right, under a 



28 



motion made by a Senator, to diicnss It, and to 
dec'de upon toe propoBinon presented. This 
has become a necessity, not by onr action, bnt 
by the action of the counsel for ihe prosecution 
and the action of the Senate. Now, sir, when 
the Senators were sworn to try this cause, we 
believed that the law was that every member of 
the Senate was aqualiflel member of the Court 
of Impeachment after he had been sworn. That 
was our proposition and our opinion of the law. 
We urged yesterday and the day before with 
what &rce we might, that the oli^eotion could 
be taken in Hmins i6 any member of the Sen - 
ate as a member of the Court of Impeachment. 
If he shou'd be sworn. He might be the broth- 
er, he might be the enemy of the defendant, he 
might have formed or expressed an opinion, or 
both, and that would be no objection. How 
would it have looked, then, mav it please the 
eourt, upon our part to have made an objection 
to any member of this court, on the ground that 
he was either a brother, an eoemy. or biased by 
the formation and expression of an opinion? 
Had we been of the opmion, as the gentlemen 
were, and as this court has dete mined, that 
there could be nd valid objection made upon 
grounds laid down in the statute in regard to 
jurors and judges, our coarse might have l)een 
wholly difterent. They might have made ob- 
jection theik to the brother of the defendant. 
We might have made objection to every mem- 
ber of the Senate. We might hare challenged 
them on the ground of the formation or ex- 
pression of an opinion. We might have 
Drought them to the test and put the general 
question, shall every member of the court be 
examined upon his voir dire as to his bias from 
relationship or .rom any other cau«e? Why, 
- 8 r, is not the juror challenged who is nresented 
to try a criminal in any court? Jiivery Juror is 
challenged to come to the boo Ic and submit to 
an examination before he is suffered to be en> 
tered as a member of the jury. They have 
brought about this state of affttirs, [ Sir. Trim 
bie—we don't object to the organization of the 
court but to the competency ot a member sworn 
in.] Mr. Ewing— May it plea>e the c 'urt, I 
say that they made an objection to the organi- 
zation of the court in making an obf ection to 
one of its members. Prima f<tci6 Dr. Frazier 
was a member of the court, prima/acie he had 
a right to vote, prima faoi6 he assisted to make 
a part of the quorum of the Senate; and he had 
a right to vote up to the time, at all events, 
when he was excluded by a resolution of th*e 
Senate from lurther sitting as a member of tbe 
court. Wnat are the rules, sir, of the House of 
Bepresentatives, of every House, when a man 
is questioned in regard to his right to vote? If 
he comes to the Hoaseof Bepresentatives or to 
the Senate of the State, or to the Senate of the 
United States with a certificate, and 
is admitted to liis seat, and the ques- 
tion IS made in regard t>the validity of his 
position, ne is still prima faeie a member of the 
boiy. and is entitled to its privileges. There 
may come atimewhea he is to be excluded, 
there may come a time when he is not to he al- 
lowed to vote; but he is a member of the Senate 
prima/acie until the quesiion is decided, for or 
againsc him. i don't say this to impugn the de- 
cision already made. I say, as a matter of law, 
be to re Dr. Fraziei's case had been determined 
by this court he was a member of the court be- 
yond question, that he had a right to vote, and 
must be counted as a member of the court. 
How can that be escaped, sir? Will you ad- 
judge him in advance; will you exclude him, 
because he is goin^to be ex luded ? I appre- 
hend not. Then, Dr. Frazier was a component 
part of the court as it was organized, and the 
an (sequent question arises founded upon an at- 
tack upon his position, whtch attack requires 
to be established. When it is established that 
he is no longer a member of the court, and a 
rule is laid down for the government of this 



oourty which it is competent to make, overml- 
ing if you please either the common law, or the 
deciUons in impeachment cases that bare been 
previously presented to other courts, it be- 
comes the law of th^s court, and is obliged to 
be valid, be its consequences what they may. 
Then you have established now as the law of 
this court tliat members may be attacked on the 
score of bias. Ton have said that Dr. Frazier, 
as a brother of the defendent, may be excluded 
on account of bias. It is so written down in the 
motion; it is so written down !• the decision. 
You have established your own law, and I don's 
now propose to question it. I acquiesce 
in it; but it then for the first time 
brings up the necessity on our part of estab- 
lishing a general proposition What decis ion 
establishes then a necessity upon our part to see 
that the consequences of that, decision are prop- 
erly carried out? With what face c-mld we have 
made a proposition, at the very threshhold of 
this case, to examine every member upon his 
voir dire when we held the law to be based 
upon irreiragible ground, when we thought, I 
say. that we were st mding on a rock in regard 
to the principles of law|govemingthatquesuont 
We made no obiectfon, f t to have made an ob- 
jection would have b'^en at once admitting on 
our part what we denied, what we may deny. 
FOf the present we acquiesce in the decision of 
this court. We may reargue it at an other stage 
of the case; bnt If we do acquiesce in that de 'Vi- 
sion, we demand that all its consequences shall 
follow. As toev have taken the position that 
Dr. Frazier is object ionable-^as they have, upon 
a decision ot this court, eliminated nim from the 
court—wenow ask that that may be done , 
which could not have been done at our instance 
in the organization of the court, and that is, that 
every member of the court may be sworn upon 
his voir dire. That is why we introduce the 
general proposii ion upon this subject. W hen a 
jury is to be empaneued for the trial of an or- 
dinary criminal, every man that is presented 
for the purpose of testing his competency is 
asked upon his voir dire wnether he has formed 
or expressed an opinion If we had thought 
that that princip e of law applied here, we 
would have asked every member of the Sen te, 
when he was presented, whether he had formed 
or expressed an opinion. Now, for the first 
time, it is necessary to settle this question by 
the action of the court. If they can inquire, at 
this stage of the proceedings, in regard to the 
competency of Dr. Frazier, may they not in- 
quire in regtrd to the competency of every 
uiember of the Senate? I apprehend, sir, 
that this motion of a general character which 
is now made is a proper motion to be settled by 
this court. Suppos«i the court shall say that no 
question shall beaskel, that the court had the 
power to eliminate Dr. Frazier, but that the 
court will make no lurther inquiry in regard 
to the position of the members unle>s special 
cases are singled out. There is a propriety m 
adopting a general resolution on this point, so 
that (.here may be no further question abont it. 
If the court should determine in regard to this 
proposition that it is a proposition not to be en- 
tertained, or a proposition tliat they will decide 
contrary to thf> desire of the counsel for the de- 
fendant, then the matter is at an end. Con- 
venience requires that we should adopt the 
general proposition, and determine w nether 
this rule or that is to govern the court. Suppose 
a resolution was introduoed of a general na- 
ture in regard to any other principle of law 
whether it should be the governing rule of the 
Senate, it might be d'scuss^d, and it might be 
acted upon. It would settle perhaps an inan- 
ity of cases et « riaUm. It is not only a right we 
have, but it is eminently convenient lor the 
{Senate tojudge whether this proposition shall 
be the law of the Senate or not. We come to 
ask upon the first occasion we can, when we 
are put upon our guard, ^hen we haye it an- 



nonnoed to 118 that onr opinion of tlie law is a 
mistalcen one, and this is the first nme we can 
"With propriety make the objection. We ask, 
I say then, under this resoln ion,that an opinion 
shall be expressed by the Senate updn this 
point. If we cannotobject on the ground of the 
formation of opinion, there would be no use 
or propriety in our making special 
objecnons to any particular member. But, may 
it please the court, upon the merits of this prop 
ositioti, not upon its nature alone, we nave 
something to say. How does the law stand as 
it is now adjudged by this c^urt? We held 
that a member ot this court could not be ex- 
cluded lor bias. We challenge i gentlemen to 
introduce any law on the subject that xduded 
a member on the ground of bias, of relation- 
ship, of enmity, or the formation or expression 
of opinion. We asked them to appeal to the 
common law, and we were willing to abide it. 
But wedid not ask them for their opinions up^n 
nature and reason and common sense. We 
asked for decisions of the courts of oommou 
law. We asked for the established rules of 
common law. We searched the common law, 
and we round this doctrine laid down. I did 
npf bring a book here to establish that doctrine, 
rexamined Case upon Lyttleton, I examined 
B ackstone, and loqnd it laid down there in the 
law Latin that no man should be a judge in 
his own cause. I admit that law here. It is 
the common Jaw to which I refer, and not any 
Tafue speculstions upon what may be reason, 
common sense and justice. I mi^ht be of one 
opinion about what was common s^nseand rea- 
8"n, and Justice, and the gentlemen might be 
of another opinion, and the court mi ht be of a 
third. opinion; an'i we would be on the sea of 
speculation. But I rf^gard the common law as 
soraeihing more than vague snecuUtiona on 
common sense. I regard it as containing the 
precedents and decisions that have grown up 
in ag s past, and containing, as Lord Coke 
says, the perfection of reason. That is what I 
mean by the cemmon law. In that common 
law I do And that no man can be a judge in his 
own<*.ause. But in that common law 1 do not 
find that a brother may not sit in judgment up- 
on the case of his brother, either as a juror or as 
a judge. I challenge the gentlemen on the 
ot er side to produce principles from the com- 
mon law, putting aside vague sv eculatdons. il 
call for a wriiten decision or precedent that ex- 
cludes a brother from trying a brother's cause. 
And as«o authority was produced, and as the 
burden of proof was thrown upon the other 
side, after we had shown that the common law 
dd say that a man sbould not i^it on his own 
cause, they failed to say that any other man 
wu 8 excluded by the comn^on law. As no au- 
thority was produced, I concluded that it was 
Hot to be found in the common law that a broth- 
er could be excluded. When the court went in- 
to private session, as nothing was produced, 
and as they had no authority in the common 
law, I apprehend that they must have decided 
this question upon some other principle than 
that found in the common law. Am I wrong in 
that opinion f In your own minds you can de- 
cide whether you voted to exclude the brother 
on the principle of common law. If you did, I 
would like to know where those principles are . 
found. lam not impugning your decision. I 
wish to come to the ground on which your 
conclusion was based. I apprehiend, then, that 
as you f und no principle in the common law 
upon which Dr. Frazler could be excluded, you 
must have decided this question upon some 
other ground. What other principle is there 
njwn which vour deci&ioi^ could have been 
founded r There is one, and that is upon an 
uia'ogy to the statutes of the State of Tennessee. 
For, may it please the court, it is not competent 
for this court to say, we decide upon general 
principles. It won't do to say that. 1 know 
ibat this court is too intelligent and too high a 



court to do that, being a court of justice, and a 
court having the powers both or a court and 
iury. I know that this court stands upon too 
high a ground to say that when there was no 
rule to oe found in the common law, they 
rushed out into vague ideas in regard to a 
brother's sitting on his brother's cafte Then, 
what do they found their opinion upon? They 
must have founded their opinion upon an anal- 
ogy that they instituted for the government of 
this court. It was probably said by a Senator 
to liimself, here is a court. There are no par- 
ticular rules laid down in regard to its govern- 
ment. It is a constitutional court. In the stat- 
utes of the State of Tennessee, it is laid down 
that there are certain objections whith may be 
made to jurors and judges. An objection may 
be made on the ground of affinity or consan- 
guinity. An objection may be made on the 
ground of bias and for other causes, for in- 
stance, enmity or preconceived opinions. That 
is the analogv on which that deci&ion i;^ 
made, for we hav« nothing to go upon except 
the common law and the precedents in impeach- 
ment cases, which become a part of the com- 
mon law. Am I right in coming to the deci ion 
that the gentlemen of the Senate have been 
guided by an analogy to the statutes of the 
btate of Tennessee in regard to judges and ju- 
rors? I think I may come to that conclusion 
safelv. It, then, that be a right conclusion, we 
say, in the name of all that is righteous and 
reasonable,.let us abide the analogy. Let us 
not take that part of the statutes which 
suits us, and reject that part wh^ch 
does not suit us. We must, run out the 
analogy. Can we say that a brother is e clu- 
cluded, and that a cousin is not excluded? 
Why, i a the statutes m reference to judges 
aioue, more persons are exoludei on account 
of ci.nsarguinity or affiuity than members ex- 
c'uded. You coul 1 < ot have p lusea on ex- 
cluding the brot;t«r»but would baye^be'sn bound 
also to h^ve excluded the cou>iu. So far the 
analogy would certainly have force over you, 
havmggot into the ground of adopting the 
statutes of the State of Tennesree. as applied 
to judges, for the government of this court. 
Upon aniilogy then, if you are to exclude a 
brother yon are bound i to exclude a cousin; 
you are also bound to exclude members for 
other causes. I know very well that it would 
bav« be n distasteful to every man on this 
floor to have presented himself here a< a mem- 
ber of this court unless h^ was firiiided by an 
overwhelming^sease of duty to the State to try 
this cause. It would have been deeply dis- 
tasteful to him to have presented himself here, 
• if he had formed a preconceived opinion thM 
he would convict or acquit the defendant. 
But I can well understand, Mr. President, how 
it might be that a Senator would come to the 
book and take the oath required, when he says 
to himself, I have no choice in this matter; I am 
a brother, but the law makes me a iudge ; I am 
an enemy, but the law makes me a judge ; I can 
ask to bcexcused, but it cannot be allowed me; 
I am fixed here by necessity under the Consti- 
tution of the State of Tenness e as a iudge. But 
when we once get beyond that, and when we 
once decide that you are not fixed a^ judges by 
the Constitution of the State of Tennessee^that 
there may be members of the Senate who are 
not competent to try— that there is a d squalifl- 
catio : when a man stands in a certain relation, 
then you open the door— then you are not judges. 
Wh^n^the door is once open to a statutory ob- 
jection to a judge or >uror, the decision in one 
case applies to the decision in all other cases. If 
a man can be excluded on account of t)ias in one 
case, he can l)e excluded on account of bias in 
another, no man believes his brother to be 
guilty of high crime:*, without evidence. He 
recollects that he is a brother of the same fami- 
ly, that the decision of this court may attach 
disgrace or honor, to the family to which he be- 



90 



longs. Sto is afliBcted by a strong bias ; but It is 
bias, and nothing more. It is not different trom 
bias of another description. 11* a man is a mor- 
tal eaemy, his bias may be as strong as that of a 
brother ; his determination to convict may be as 
strong as the determinati >n of a brother to ac- 
quit. If he has formed an opinion, that opinion 
may eviscerate from his heart a right deci- 
sion, the same as if he was b'^und in ch uns to 
the party presented as a criminal. It was not 
that we supposed that a fair trial might be had 
f^m Dr. Frazier. Ic was not that we felt that 
a trial might be had free from preconceived 
opinions, but it was onr conviction that the law 
flxe^l Senators in their po.^itions without regard 
to bias or brotherroud, and that we could not 
get rid of them. Bat when the door is opened, 
and the decision of the court announced, then 
we ask an application <^ it. If any member 
finds himself in a condition where, from any 
preconceived opinions, he would be an incom 
pttent judge in this matter, he ought not to sit. 
I am reminded that one member of the Senate, 
feeling that he might be conceived to have pre- 
judged the case, resigned his seat as a members 
of the Senate, on the score that he had been 
concerned in the habeas corpiM caac. I thmk it 
highlv to his honor that he shoul i avoid the re- 
sponsibility of trying this cause as a member of 
the court. Well, sir, if we had been ot the 
opinion of the gentlemen, that bias could have 
been an objection to the sitting of any member 
of this court, we would have made that objec- 
tion. Other members of the Senate, however, 
may have been of the opinion that it was their 
dutv as Senators, notwithstanding they had 
formed or expressed opinions, to come forward 
and do the beet tdey might under all the cir- 
cumstances. We cannot always get hu unem- 
barrassed trial. In that great trial that may 
come up before long belort>. the nation, it may be 
very difficult to get men who have not formed 
or expressed opinions. Under such <'ircum- 
stances every man would probably say, "I 
know it will be difficult 'or me to do exact jus- 
tice, but under the solemn obligation imposed 
upon me lam obliged to sit in t>iis case, and do 
the best I can." So with those gentlemen who 
V ere members of the lower >iouse ot Congress 
and afte rwnrds became merabeis of the Senate. 
They asked to be excused. Their reauest was 
either ret'usei or passed over tub tUenoio 
Cases of this kind may arise, bit they have 
thought proper here to sett'e matters different- 
ly, lou have thought proper for the trial of 
this case to establsh a principle of law by 
which you are to be f>ovemed. We ask only to 
begove'ued by it and therefore desire the 
adoption of this resolution. What course we 
may take if the Senate refuses to adopt this 
res 'luti'in is a matter for further thought. 
Whether we shaU object to members eerioHm or 
acquiesce in the decision of the court we are 
not prepared to say. But we say that the Sen 
ate may pass a resolution of this kind, by 
which to determine their course. Having ta- 
ken their position i> reg'rd to one kind of 
bias, they are bound to pursue the case through 
all its analogies. Now, may it please the court, 
I say once for al^ that we should decide wheth- 
er this court is only an ordinary court, chan- 
cery court, an inferior court, or whether it is a 
hi^h court of impeach r£ent«t(i ffen&ria. :I think 
it is a peculiar court, that it stands upon prin • 
ciples somewhat different from those that gov- 
ern other courts. Here we are triers of the law 
and tie facts. We are j urors as well as j udges; 
we are trying a criminal cause. The 
charge is that this defendant has been 
guilty of high crimes anfl misdemeanors. Crime 
IS a felony. We are charged with certain fe- 
lonious acts, an^l this court is to adjudicate on 
the law and the facts. No w,this court then stands 
not only in the attitude of a court proper, but 
it also stands in that of a jury. The objection 
that may be made to one kind of bias, may be 



made to anotber. We saythat we would kave a 

right to to examine every member of tbis court 
on his voir dire if we had mide the qaestion. 
The court having opened the door an<i an- 
nounced their decision, we are enabled to make 
the question in regard to all jmiges. 

Mr. MHvnard^The main point of the argu- 
ment is, that this court has decided a new prm* 
ciple and departed from the laws as they hei^ 
tofoie stood. I don't so understand it. I hold 
thit this court has not made law, bas not 
changed law, but has simply declared the law 
as it Has stood lor centuries, the law that came 
down to us from an early age. They have d^^ 
eided on precedents snown that they had 
an authority to inquire into the qualifications of 
the members of their own boi>iy. Precedents 
from our own Stae, from sUter States, from the 
United States, from England, were followed in 
making that decision. They have decided in 
conformity with the fundamental principle of 
our law and of all law, as f^r as I am 
aware, that no man can be a judxe in his own 
cause: and it is jusLas much his own canst 
when it invades the sanctity of his household, 
and strikes upon those whom God and nature 
have placed around him, as when it attaches to 
his own individual person. I suppose, from the 
nari o w, limited view sought to be given to this 
question, that a man would be allowed to ait as 
a judge in a case involving the risht and char- 
acter of his wife. Well, I suppose it eould net 
be found, in any of the books, laid d')wn in so 
many words, that a judge should not sit in trial 
m the case of bis own wife, because, as was 
said by my associate counsel, such a monstrous 



ing that a man shall noc be a Indge in his own 
caubO, you say it all. It is bis owjh ouise ir it 
effects those immediately about him. the mem- 
bers of his own household. I hold that this 
court has Sim rjy decided the law. They have 
maintained title authority that their predeces- 
sors have maintained in at least three case»— 
for I believe this is the fonrih ease of impeach- 
ment in the history of Tennessee. From 
Immemorial usage, from time so far back 
that no reeord exis s to the contrary, the pre- 
cedent has come down to us, that no one shall 
sit as a judge in a case oncemmg his or those 
that are of him. Kowastotbe nme the ex- 
cepMon was made. It has been stat^-d and not 
contradicted here, that the exception was 
made at the very moment of organizing the 
court. I mai^ premise that it is an excep- 
tien in the case of the excluded benator that 
did not appear on the records of the court. 
There was nothing to show that the Senaor 
was in fact disqualified. That there was any 
relationship, and w^ know that, as a matter of 
fact, until recently, there were two Senators 
of the same name, one a relative to the im- 
peached party, and the other net. The objec- 
tion was made on the imrt of the prosecution 
Srhen the court assembled for tnal, before any 
efense was put in It was presented at the 
very earliest moment when the eonrt 
was assembled for trial. ^Well. now, 
as has been well said, and was argued and not 
answe ed it is jproposed by this proposition to 
challenge the whole court and to consider every 
oneo t em disqualified, and for e^ch one w 
purge himself bv coming forward and being 
examined. I submit that this is not the mode 
of proceeding, even f we proposed to enter 
upon the inquiry of the fitness of the several 
members. The members are prima JMe qual- 
ified, and are so presumed to be 
unless one side or the other alleges 
to the contrary^ or in default of that 
some one of the Senators urges his own unfit- 
ness. One of my associate counsel bus referred 
to the authority Arom Lord Coke respecting the 
mode of making challenges. He says that if 
neither party challenges nim he may challenge 
himself. If any Senator thinks he Is disquau- 
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fled, why let him present his reasons. Thdn let 
it be decided whether he shall be excused tVom 
sitting in the court or not What is urged here 
as a cause of disqualification, is no disqualifi- 
cation X referred to it yesterday, and read 
from my place, a*»d at a subsequent period re- 
ferred is the decision of the Senate or the Uni- 
ted States in the case of three senators in th' 
trial of Judge Pickering. I will read it again If 
It is desired or it can ne found in the report 
published in the momingpapersof my remarks. 
Although one of the Senators desired to be excus- 
ed, he was not excused. [The speaker here refer- 
red t'^ the trial of Judge Haskell, during whirh 
Mr. Huntsman asks to be excused.] Gould a 
6tron;rer case be put? A man comes forward 
and asked to be excused on his own behalf. 
He says that it is so repugnant to his sense ot 
duty to sit, that he wishes to be excused and 
prays to be excused. Wtien a motion is made 
to excuse him it receives one solitary vote, the 
. vote of the mo ver . Every o ther ift ember or tfa e 



might come off before the Senate of the United 
States with respect to a high officer of this 
government. Bo you suppose thit, as one of 
the triers, there would be found sitting a Sena- 
tor who occupied not the mer^ relation of a 
brother, but the relation of a son-in-law ? Do 
you think that sueh a spectacle would ever be 
exhibited ? Do you tbink counsel will be found 
arguing not only the legality of it, but the pro- 
priety of it, and th tt the Senator would stand 
by the accused, as a man stands by his frienas. 
to ward off the blow of an assassin, and that 
when the court had decided, as you have de- 
cided, that a person holding that relation to the 
accused was incompetent as a trier, as a judge, 
a protest would be entered against it? Never, 
never. Such a spectacle as tbat will never be 
exhibited by the Senate of the United States 
before the nations of the world. You have de- 
cided simply the law of the land, the law as 
it always stood in our own State, in our own 
country, and in the countries from which we 



Senate voted agaiost him. As I said on yester-| ^derive the great body of our laws, l^ow, if 
day. you have no power to excuse men without" 'counsel on either side suppose that any other 
a legal and valid rea<ion. Tou cannot excuse member of the court is disqualified or in compe- 
them from mere caprice. In the case on the tout, let him reduce the cause of incompetency 
trial nf Judge Witliams, when the Senator al- to writing, and submit it to the court. Let us 
leged tbat he Was one of the partie^ aggrieved, decide upon each case as it arises, if any mem- 
the Senate held that he was disquaiifiv^d ; but in ber ot the court conceives that he is disqualfied, 

' ' let him make it known, as did Adam Hunts- 

man in the case I have cited, and let the court 
decide. But such a proposition as this— a reso- 
lution to be introducetl here at this time, that 
no member of the court is competent who has 
formed or expressed an opinion in the case- 
was ever such a ruling made with respect to 
any judge of the lowest and most inferio'* court 
of the land? On the other hand, is it possible, 
in the nature of things, that a judge who has 
followed a oause from its beginning all the way 
up shall not have formed an opinion respecting 
it? A judge who has listened to pleadings, and 
who has decided d<^murrers, has probably 
formed an opinion o' the case. Perhaps he may 
have decided it in his own mind the > ery mo- 
ment the facts came to his knowledge. The 
fact that he had an opinicnr about it, so far from 
difcqnalifying him, it is only an additional qual- 
ification. That a judge is to have an opinion 
about a case, and to come in a state of inno- 
cence, I had almost said of mental imbecility, to 
decide great questions, is a strange proposition. 
NOW, in the case of a jury summoned to deter- 
mine a case, they stand in a different attitude; 
but, as has been well inquired by counsel on 
the other side, that is the character of 
this tribunal. It is a court of the 
highest character and the most important 
known to the law^ and the State of Teonessee. 
It is called the high court of impeachment, not 
bound as the authority I read on yesterday 
stated, by the strict technical rules of law 
that are obligatory on other courts, but rising 
up inio the high domain of pure and impartial 
justice to adminirter the law between the peo- 
ple of the State of Tennessee, and high officers 
of the State, men entrusted with grave author- 
ity, and men charge' 1 with abusing that trust. 
You sit here not a jury called to determine a 
single fact, but you sit here as judges under the 
high commission ot the peope oi Tennessee. 
You are judges clothed With the power to de- 
termtre the qualifications of your own mem- 
bers. You are j udges following the precedents 
established by great tribiina s similar to your 
own. It was your duty to have lound oi t eve- 
ry thing about ttie case that could be ascertain- 
ed, to inlorm youreelves on princip e» of law, 
on precedents, and everything that could lead 
you to a ust uetermi nation. When you sat 
here as a Senate, and the message came from 
the members of the other House, standing here 
at your bar, declaring in the name of the House 
of Representatives and the peopJe of Tennessee, 
that tney impeached Thomas N. Frt-zierof high 
crimes and misdemeanors, it was your duty to 



this case, where the Senator had not only form- 
ed an opinion, but was a witness on the trial, 
and a witness again«t the detcndant, the Sen- 
ate almost unanimously, with a single excep- 
tion, decided that he wa^ not disqualified, 
furthermore, by the terms of the resolution, 
as I understand them, the objection implied in 
theresolution wouidnot be an objection on an 
ordinary ti iiil before the criminal courts of 
the country; 1. e., that a juror, for example, 
has formed or expressed an opinion. 
In what way has the opinion hern formed? Was 
Ms i. foraiation derived from parties who knew 
the far,ts or from rumor? Is it of su- h a char- 
acter that he should disregard it? I submit 
now that, in this case, it would be almost im- 
possible for any one who has read the articles of 
impeachment and the response made to them 
by the accused, not to have formed an opinion 
respecting the case. Why, such a proposition 
as This is without precedent. It is not contend- 
ed that anything of the like was e^er attempt- 
ed or proposed in any court of impeachment. 
But it is said tbat this court has departed alto- 
gether from the usages of courts of impeach- 
i&ent. has abandoned all precedents, and es- 
tablished a new i)recedent. 1 have already 
answered that. This court has establiih^ed no 
new rule It has not been making laws or en- 
acting laws, but has simply decided according 
to law. But ^e are told that in doing . o the 
court followed the ahalogy of the statutes of the 
State of Tennessee, with respect to the compe- 
tency of judges. It is insisted that we should 
follow the analogy respecting the competency 
of jurors. The siktnteb exclude certain persons 
from serving as jurors, because they are rela- 
ted within the sixth degree and also persons of 
infamous character, eto. But the statutes do 
noti anywhere s*iy that any one who has fo med 
an opinion fehail not be a juror. Suppose that 
the Senator alluded to who now appeurs at the 
bar here (Trimble) had taken nis seat as a 
membf^r of this court. Then perhaps the qutstion 
might have arisen whether he was disqualified. 
He surrendered his place, knowing that by the 
rules of the law he was incompetent. You, 
ihereiore, were saved the necessity of deciding 
in this case, as you dec ded in the case of an- 
other member of the court. The authority I 
read on yesterday from the Federalist recog- 
nizes the fact that? a court hitting as a court of 
impeachment must necessarily be a body of 
men who not only have formed opinions, but 
have perhaps participated in the transaciions 
out ot which tlie inquiry has originated. An 
avlusion was made by the counsel to a trial that 



oomider younelTes a oourt for tbe trial of the 
case, thcigh tbe trial oonld not proceed, in ac- 
cordance with the Constitution of the State, 
until after the final adjournment of the House 
of Representatives It was your duty to pre- 
pare yourselves for the high and solemn aod 
responsible duty devolving upon you. In- 
steai of that the argument upon the other 
side is that you should have attempted to keep 
your minds in a state of utter ignorance, so 
that you should come to this ''ase like untaught. 
Inexperienced children, to be impressed for the 
reai'on that might be presented, as Mr. Choate 
once forcibly expressed it, when speakmg of the 
duty of a judge, he said that it was the duty 
of a judge to know everything about the case, 
and ir' possibb' nothing about tbe party; and to 
rise into the realms of pure and abstract justice 
and right. With that view of the case, I sub- 
mit, may it please the court, that this resolution 
ought not to be adopted, because, in the first 
place it prescribes a aualificatiOQ here that is 
not a legal qualification. Itisnotin conforml. 
ty with the written law it is not in conformitjl 
with reason anrt good ludgment. What is as- 
serted on the other side is without precedent. 
None is pretended to be established, b t it is 
ins sted that this court has made altog ther a 
new princip e of law. Then again, as ha*! been 
urged, and not ans were i, every member of the 
coui t is presumed to be qu alified unless some 
fact is put ui>on l^e record toshowbis disquali- 
fication. Upon rfasons shown it wiU be the duty 
of the court to decide, either afiirmativ iy or 
negatively as they shall find the law to be. 
Because, allow me to add, that sitting here as 
a court you decide in a manner different from 
tbe decisions you makegas Senators. As Sena 
tors ' ou have the power lo make ihat the law 
which was not the law beie e. You have tbe 
power to say what, in your judgment, should 
be the law; bu€ sitting as judges it Js 
first time by tbe authority and argument and 
your luty to dec de what is the law. n as* 
certain ing that, the so rces f tmil'ar to i; all, 
the elemen tary books and books of commen- 
tators, are to be refened o. But ths source 
of th law is to be fou d in the constitution and 
1 he statutes and the decisious made in com>. 
patent courts. We must remember ti^at 
neither a constitution cor a statute can speci- 
fy every conceivalde complication in human 
affairs, every, conceiveable Indiv dual case. 
The constitution lays down generad princi- 
ples. Statutes sometimes do not amplify them, 
butt ey give them the effect of positive law, 
and then the courts come and apply tbose prin- 
ciples to the cases belbre them. I will not 
trouble the court by repetition. Iti^ gravely 
inisted here, in the arg^uments that have 
been made on tbe other side, that this court 
has changed the law by the ruling wh ch it 
made in the ca^e of the Senator who was dis* 
qualified by the uourt. 

Mr. Gaut— If we suppose that by 
going into the hearing of the testimo- 
ny and the law and the rea<«on in the 
case, we should not have the benefit oi mind 
upon mind and the rulf s of law that should 
govern us and that protect the rights, the lib- 
erties and the privileges of every man of every 
color in the State, we had better withdraw at 
once. For the first time m my life have I eve 
heard it argued that it was the duty of a court 
to make up an opinion before the trial. In the 
very celebratedTcase of Mr. Chase, a distin- 
guished jndge, he was impeached lor pre- 
judging the case before the trial. I suppose, if 
thi^ honorable court pit a«e, that we wal hear 
the evidence and thelawof tne case, and have 
a fair and impartial trial. It is tbe duty of 
the court, not only the right of the defendant 
but the duty ot the court, to see that the de* 
fendant has that trial It is also the duty of 
the whole court to see that the defendant has a 
fair and impartial trial. And we take it for 



Kwted tiiat the court has no other niotiye. 
en it is the duty of the court not to have 
formed an opinion and preiudged the case. In 
the Pickering case, the Wiltiams case and tbe 
Da^kell case, three cases that have been re- 
ferred to, one exception was made and only 
one. One of the Senators was excus d, not as 
a matter of right but as a privilege granted to 
him I do not intend to re'argue the questioa 
about the right of this court to determir-e this 
matter, lurtner than this, to repeat ones for aU, 
that tuere is but one solitary exception in the 
common law, and that is that a man cannot be 



a judge in his own case. The question is not ar- 

fued fairly when it is said it is the fami y. 
hat is not the common law. Mr. Maynard is 



too good a lawyer not to know that by the com* 
mon law as well as our law, the wife and hus- 
band are one person and haye always been so 
considered. I only make this remark to turn 
the attention of the honorable court back to the 
original proposition, that that is tbe only ex- 
ception. Heoce we thought that Sentitot Fra- 
zier was a coaipetent Judge on the tri- 
al of this case. We think f^o yet; 
i^'ut we boyr to tbe deeision of this 
honorable court. In macing that dPcL-ion this 
court did not follow the common law.. They 
did not follow any precedeuts in other im- 
peachmeuR cased, but followed the analogies of 
our own statute. Uaving adopted tl-iat prece- 
dent and that rule, we ask. lor the analogy to be 
carried out. A Senator has offered this resolu- 
tion, not we. He states to this honorable court 
that he bad form*id an opinion and expressed 
it. Hence, he offers this resolution We think 
It is Very proper, after the decision that has 
been made. By that decision this court has de- 
parted from the great principle, as we think,^ 
that is laid down jt'or the government of courts 
of this description, and adopted the analogy ^ 
the statute. Wedeny that they can adopt the 
analogy, of the statute for one imrpitse and re- 
fuse it in another. Without further taking up the 
time of the honorable court, we leave the ques- 
tion with the court 

The President— The President is of the opin- 
ion that the counsel have already gone as far as 
the rules permit them. 

Senator McElwee t^en offered the following 
resolution in lit^u, wLich was adopted by a 
voteotl/ito4: 

Hesolved, That the oounsel on either side have 
th right to file in writing exceptions they deem 
sufficient in law to render any member incom- 
petent to sit on the court, and the court wiU 
impartially try the ^ame on the aye& ana noes 
being called by the ^resident. ' 

The Senate then adjourned tills o'clock Fri- 
day morning. 



F]|IDAT MAY lOTH, 186T, 

At 9 A. M.. Friday, May 10th, the court was 
called to order by the President. 1 he roll was 
called, and seventeen members found to be pres- 
ent. 

Sen a' or Garrigan read a letter from the Hon. 
J. P. Thompson, Senator from 'Warren, as fol- 
lows: 

Nashvillb, May 9, 1867. 
The Hon.. J. £. J/Heraon : 

My grand-daughter died Mt 3 P. M. this day. I 
leave immediately to see her, and ask leave of 
absence for a few days. 

J. P. Thomfsok. 

Senator Garrigan moved that leave of ah- 
senee be granted to the Senator f^m Warren. 

The Presi<lent thought it was proper to ad- 
journ until Monday) as he did not know wheth- 










^1 ready to be sworn ; not that 
^%ted that the related Sena- 



:e part in the proeeedingi. 

a lii I counted as one of the court 

, W W^l^sult of any 'material qneg- 

.^■r^» THOS. N. Fkazier. 

liPtr^iBaid: We do not admit their 

arflrument on thiij question. 

Mrticle 2d of the Constita- 

Jf Tennessee contains these 

£^ther House of the.General 
3 the liberty to dissent from, 
any act or resolve which he 
' to the public or to any in- 
I the reasons for his dissent 
al8.'» ' 

this Kives Senators a riffht 

test, but it does not go be- 

s certainly no proTision of 

i^^ng an impeached party the 

tewaffst on the iournal. This is 

f v; ihe Joumal is no pla6e for 

i-l < Lts that are made may be 

^-™ 'lin^-'- i^iers; but there exls.s no 

etp^gi ^ I'nter such a protest on 

^'njj^^^^ihe Supreme Courc in a 

"■ ^ ^ when arguments were 

ever hear of such a thing? 

impeachment sit; log. The 

,i*d and^yut forth a protest, 

11 be put lon the joumal. 

^ ^'^^ 'Si^JJW^^' I'^ou^cl he indebted to 

,^i^!4Ai^ja[%*5'T& would show any prece- 

" ~ "* asking. I know of nothing 



,»t^»laDd and of no precedent 

\Ad state for the information 
none or the counsel on this 
t until this morning. 
^ leant no reflection. 

jOi^pCe constitution provides that 
;«^'(i!^iili^eSSdiber of ei her branch of the 
^iV«H^?<^of this State. may enter a 
•A< ^i^tiM^ his reasons for it. I under- 
'^*.*|^^W)<* ** ^ * mattfcr of right. 
Vo^4r«^oi^^^ it as objectioniftble in some 
' '^*g^nSK^'S^ the defendant a right to 
^W'^'S^^W^ his protest? 
'^ii*ti»^^fiwaimit the right o"^ the counsel 

■*~^ ^ "^P®* ^^ *^y other paper knd of- 

S^' ir 1 ea&ons lor it and then to 

J^if^utl deny the right to have it 

;*r«;^»ik]Sf^ pWvn al. < »f course, it is for the 

^^'^-\e^^P^ matter. These journals 

jiGBjDpo<4v after the adjournment of 

.•S*^?i?ki^"®'were to write arguments on 

^■9si'^^&*^'^*^"^®*«.^' **" ^^^^ of a book 
)^*(h^tii^»I understand tnere is no 

'Di!Se3^>*w'*<^^^^*^S?^9 Strict justice for the de- 
'•6*^VS^*^/'^*.^a^§^^^P'o*®**- Ineverfc|iw it 

^^r* «?=^iii^»*lBr'''^^^'®S^^B3* a respondent file a pro- 
-'^•--'^- •'^^*^ li?Qii.eSpii^rtf 

I^^I^V^i^isbi^W^^ttomes in the shape of a bill 

'*-^*§§^Hi^*^^ ^^i^never such a bill is filed. 

■^lmp^iM^\t'^%f^*%s^^*»m^^^ from a decision of this 

'§'ft^o'f«S|fyS^^J^''l''|o^^' ^^ <i*-fendant, through his 



ote&t, it should be made a 

^kthe counsel if a biU of 

>4^^h the record? 

•- -|g,*iat barm can this do? 

liSiounsel had drawn up this 

perhaps it would have been 

''endant himself is unwell 

9 were in court this protest 

, iMV He is not present. 

)^S^ consent that you withdraw 

• OUD* / 

. *5|^itIhavetosay on this sub- 
'a*^ll say now. I would prefer 

I J Id be presented in a differ- 

a'^A£»S9l I desire that it should be 

•';*'. Sa 
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%ik pigrt of the reoM*.'' Takinf it alto- 
Jnr toere haTe been but tew impeaebmentft. 

.tlere have been fire million of suits in civil 
otftirts, and in those suits I apprehend that rule^ 
have been established onflrteet grounds than 
in courts of impeachment. This being a pecu- 
liar court and there Dot being 80 many prece- 
dents as in other courts, it may be that we are. 
not so well prepared aa we would be if we were 
discussing questions before an ordinary civil 
<sourt. I apprehend, Mr. President, that be- 
fore we are done with the trial of this case, that 
What I deem an error, with all due respect to 
the court, in excluding a member of this court, 
will involve us In no little confusion and dlffi,- 
oulty. 

If a member of the House of Lords hid been 
attempting to -be eliminated m a trial in a 
nigh court of impeachment, or if the thing had 
been attempted to have been done in the Senate 
of the United States, we might have found a 
preoedenL 

A new mode of proceeding Is now involved 
We ask in some manner to show upon the re- 
oprdof this court that we do not acquiesce in 
the decision of this court whiih has undertaken 
to exclude one of its members. The defendant 
conceives himself to have been wronged by an 
abjudication of this court excluding one of its 
members. We may be driven to new meas- 
ures We may have to resort to a dilferent mode 
of defense. 

Mr. Trimble— What object is accomplished by 
putting this on the Journal ? 

Mr. £ wing— The object is to plooe himself 
right. He has the righc to defend himself be- 
Ibre this court, and when the record is made 
up and becomes history, he has a right in taac 
l^tory to present himself properly. I say, then, 
may it please the court, that in the pepuliar 
nature of this coart, hi the peculiar olrcum- 
stauces that have arit^en, in the w >nt of all pre- 
cedent in regard to the position we now occu- 
py, there arises a corresp nding right on the 
part of the defendant to place lilmseif right. 
This, it seeniis to me, will stare every one in the 
fiice as strongly as ttie noonday sun. In Eng 
land there is no court of appea*. excepting • he 
House of Lords. There is. no appeal from a 
Judge sitting at niH priv8, 'J. he Clerk enrolls 
erery cause that i9 tried. 

Judge Brien— This is manifest to my mind. 
We have filed our answer, ana since that an- 
swer was filed a member of the court has been 
excluded. The defendant comes now by way 
of plea to the Jurisdiction of the court. 

Senator Hall here moved toadjeum. 

Mr. Bwingsaid he believed it would aooom* 
Inodate others as well as himself to a4)oum 
until 11 o'clock Monday morning. Some gen- 
tlemen would not arrive here fh>m Murfireea- 
boro until that time. 

The court then adjourned until Monday 
morning at o'dockf with the understand! '>g 
that the President would not call the members 
to order until 11 o'clock. 

MONDAY, MAY 13. I8ff?. 

Tbe Senate of Tennessee met as a high Qourt 
of Impeachment, pursuant to adjournment. 
Monday, May 13th, 1867, at 11)^ o'clock, Speaker 
Vrierson in the chajar, and nUieteen membei^ 
present. 

The Clerk read the record of the fifth day's 
Iffiooeedings, which was approved. 



Mr. Swing then said: Mr. President, laup- 
pose it will not be out of order this morning lor 
the defendant to submit to the cour*. the pro- 



test which he has rev^ise 1. as it was undersn 
on Friday last that it would be tubmittiMl. 



The Clerk then leadtbe foilowlng protest^ 
which was presented by the respondent in lieu 
of that heretofore published : 

* The defendant, by leave of the court rt* 
spect ully protests against the action or the 
court in excluding the Senator from Knox and 
Roane, and protests against the consequences 
thereof, and submits the fallowing as his rea- 
sons: 

1st. * 'Every ofllcer impeached has tiie consti- 
tutional right to demand that every senatorial 
constituency shall be heard upon the question 
through their respective Senators, and the 
power exists nowhere to exclude any constitu- 
ency. 

la. "Th ft the constitution or laws r ever con- 
templated in any oriminal prosecution, that the 
defendant shouid be tried by an uncertMin tri- 
bunal—one that might beinoreased or lessened 
according to a vote of the majority, especially 
in impeachment cases, in wnich cases the 
number to convict is declared and defined, oth- 
erwise ihfi majority by exclusions could break 
up the court or exclude all supposed to be fa- 
Torabieto the defendant^ and thereby deny 
him the constitutional right of the two- thirds 
rule. 

8d. '*That the rule of two-thirds being 
necessary to a conviction, and the tbrx»wing 
away of the vote of the other third, was estab- 
lished in view of the suppo ed bias of some 
Senators, and in Ueu of the exclusion of any 
constituency. 

4th. *'If accident has given a bias to any ooup 
stiiu^cy favorable to tne defendant, he should 
not be deprived of the b nefit of this accident 
by taking it from him, and thereby doubling 
tne benefitb to the accusers. 

^'Thob. N. Frazisb.'* 

Mri Duggan. one of the managers on the part 
of the State, then said : 

Mr. Presi'ient and gentlemen of the court: 
The protest bemg offeied f^om the other side, I 
do not know that it would be competent for us 
upon our side to say anything. But I desire to 
submit a few remarks to the court They have 
a right, a^ I understand, to open; and let them 
say what they desire to say. I desire to be 
heard on this question, and I think I can make 
it as clear as th" noonday snn. I take my seal^ 
Mr. President to hear tr45m the other side. 

Judge Brien— On Pr day last we 8»id all we 
expect to say on this subject. We don't pro- 
pose to argue it any further. 

Mr. Trimble— May it please the oourt, I un- 
derstand the counsel for the respondent to claim 
tiie right to enter that paper, which is In the 
nature of a protest, on the record of the coart 
We dvny that right utterly. The question was 
argued the other day before the court, and it 
tbev decline to reargue it, we deeiine to ar- 
gue it. 

Mr. Kast— I desire to read the following re- 
port of what Mr. Trimble ?aid on the subject 
[Mr. Bast then read the following firom the 
Nashville Banner:] 

" Mr. Trimble could see no reason for its in- 
corporation in the minutes. It was an india- 
putible right of the respondent, and the mapa- 
gers on th« part of the mate did not intend ob- 
jecting to its admisiBion at the proper tune." 

Jtfr. Trimble— I conceded the r ghton the part 
of ( ounsei |K> offer any paper, but denied that 
every particular paper should be put upon the 
minutes. These newspaper reports are gener- 
ally very correct, but there is oocas onallya 
misappprehension. This is a misapprehen- 
sion, 1 regard it >as veryextraordinwy to as- 
sert the right to protest in this way. Whexe 
does that right <ome tVom? The fact whidi 
you say the senate has decided incorrectly, is 
upon the JourncJ. Then, in point of law. 
it follows that it -is wrong. Yoa are lo 
sta^ the simikle iafit, Um simple 



as 



ft8t» tha* tlM Sensto iMd deB«, and tlm 
My, \te exoeiil to that. If tliat w«r« all yon 

1>ropQimi, the matter venld be placed in a dtt- 
<BrentUgbt altogether. You hayenot aright 
to do that any mora toan a criminal in a criini- 
Bal court or in the Supseme Court would have 
a right to put upon the minutes an objection 
anoan argument of the counsel. But at the 
oonnsei on the other side have declined arguing 
this question, we decline to re-open theargu 
meoLt. It is submitted to th^ Seaateto decide, 
and when the Senate decides it, I 8upi>ose that 
is the end of it. 

The President^Thd matter is submitted to 
the court for its decision. The questtoa is, 
shall this pape , submiti ed by the counbcl In the 
Ibrm of a protest, be placed on the record r The 
Cleric will callthe roll. 

Mr. BWing-^I would suggest. Mr. President, 
may It please the court, that this may be al* 
lowed to be made a part of tberecord. 

Mr. Trimble— W<rU, that is the same thing, to 
he made t>art of the record, as to go upon the 
minutes. 

Mr. Ewing^No, sir. the gentleman is mis- 
taken ; a biU of ezceptio«.8 don't go on the min- 
utes. 

The Jhresident—Tbere seems to be a differ- 
ence of opinion between the counsel in refers 
ence to tbe matter before the court. The Pres- 
ident understood the question to be that the pa- 
per go on the record. 

Mr. EwiBg— Yes, feir; to be made apart of the 
record of the cause. If we An<terttooa • each 
other exactiv about it. it might be immuterial 
as to the precise manner in wtdch the qne.>tion 
shoulfA be presented to the court, lint we un- 
derstand this to be in the naiuie of a bill of 
exceptions, an exception to t^^e ruling of the 
couit in a I ollaterai matter pending the tri^l. 
Th.it exception does not goon t^ie mtnute't ot a 
court ordiff arily« but it oeoome^ a part of the 
record in tlie cause; and if afterwAru it »h- u d 
b come neves^ary to make a motion for a nt-w 
trial, or «ny other motion might be thereafter 
made bpforethis court, then itsbouid hn on the 
record that the court might look ^t it. Ihe 
proce*'uings in the Bnglish courts, as I st. ted 
on Saturd y— 

Mr. Trimble— If the court please, the gentle- 
man declin d to argue this question., and the 
decision of the 4S0urt is just about to be ma'ie. 
One member of the court ha<> given an opinion. 
Then, shall we argue the question? 

Mr. £wing>-I am onjy n^^w presenting a 
reason whj ihis paper should be presented in a 
certain form, and the reason— 

Mr. IHiggan— That is an argument. 

Mr. fiwing— It may be calleu an argument or 
by any other name. It is the reason w hv it 
should be put in one form and not in another. 
The President of the court was vutting the 
question, as I thooght, in a form that dtd not 
embr .ce the nature uf the objection we made 
to the rt ling* 

Mr. Trimble--I would a^k the counsel 11 his 
object is not to put it on the journal. 

Mr. Ewing— In the end it witl be to put it on 
the journal ; and that is what I mean— to make 
it a part of the record. I intend, so far as I 
ean. with the consent of the C4mrt by the ruling 
of the court, to put this up^'U the record, but I 
do not mean that it is to be entered on the min^ 
ntes of the day. That is not necessary to 
make it a part of the record. That is nut 
necessary to entitle it to t nrollment ; or if there 
were a court of appeal, to take itfh>m this court 
to a higher court, the record would be in- 
compiece witQc'ui it Then we ask that tt may 
be made a part of the record. If the quest on 
is put in that way we will be sat sfled. 

The President— In the remarks of the coun- 
sel the President does net see but yrh&t the ef- 
fect is the same, and does uot feel able to pre- 
sent the question to the court in any other form. 
The question before the court is, as I stated be* 



for'), shall this ptperbe placed on the jownal as 
part of the reoornY ' 

The vote was then taken, and by a vote of « 
ayes to 18 noes, the court refuse 1 to allow ttus 
protest of the respondent. to be placed on the 
record. 

Those voting in the affirmative were: Messrs. 
Carrigan, Johnson, McKlnney, McFarland, 
Smith and Thompson— 6. *" 

Those voting in the negative were: Messrs. 
Aldrid^e, Bosson, date. Ha 1, Kieth, McBlwee, 
Nelson, Powell, Patterson, Senter, Spence, Itob- 
inson and Speaker Frlei son— IS. 

When Senator Center's name was called, on 
taking the above vote, he aio-e and said : 

Mr. President: 1 desire to state tnat I have 
no particular objection to the contents of fiiis 
paper; but if we are by our action now to es- 
tablish a precedent that is to govt>rn us. perhaps 
in every stage of this case then I object to it, 
for the reason that every objection made by the 
defendant in th>s case miglit with equal propri- 
ety be asked to be put on the journal, either as 
an appendix or as part of the record. I sha 1 
vote no. 

Senator Thompson's name being called, he: 
said: 

It seems to me that we ought to concede to tAie 
defendant every defense it is neces ary for Wbl 
to make. This is an extraordinary cmrt. L 
I on't think that the same strictness or the same^ 
peculiar objections should prevail in tbis courts 
as in courts sitting under the common iaw. * 
The efore 1 vote to place this paper on the 
record. 

Mr. Trimble— We are ready, if the eoun 
piease, to proceed now with the proof in this- 
cause 

Mr. East— Leave has been given ns to piiesent 
eTcejptioiis to members of the equate. Those ex- 
ceptions are being prepared 

Mr. Bdaynai-d— I will a^k the Clerk to read the 
concluding entry on the jour ual of Thursd« y. 

The clerk complied with the request. [The 
record stated that the Senate adjourned till the 
following morning, fio that the counsel Ibr the 
detendant could then present their exceptions 
to members of the Senate.] 

Mr. Maynard— I sn mit, Mr. Pr<^sident, that 
having adopted that resolution, and having au- 
jonmixl till the next day, so as to give them an 
opportunity to present except ons, and no ex- 
ceptions having been pr«'6ented on to*: follow- 
•ng day, that the time is now pabt beyond that 
stagA, and that we f^houid proceed with the in- 
vestigation of ttie case. 

Mr. Kwiog— 1 did not suppose we would have 
this diiMonity, Mr. Presi* ent We seemed io be 
in a very good humor on last Friday morning; 
and when it wa<i annouB<ed that one of the 
members of the court wa absent on account of 
the sickness of his rotative, every one seemed 
disposed at once to proceed no fhrther with the> 
ca<* ; and it was stated that» in deftsrence to- 
that member of the court, tho oourt shouki ad- 
ioum. Alter some conversation, pro and con^ 
Mr Trimble requestea that at all evento. the^ 
pro'est, which we had claimed the right to offer, 
should be presenter!. Thut was the first thing- 
in order, 'iheprote t that had been presented! 
wasronsidereaasnot embracing, perhaps, oil 
that was desirable, and the defendant withdrew" 
that prot< St and drew up on«) ftt grea-er length. 
Wnen Mr. Trimble called or that protest it Was> 

{^resented, because we had no other ready, and 
twa« remarked at the tlAie that the first pro- 
test was not eiiactly what we devlred to pre- 
sent. There was di^emstion upon it though; 
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and pondtn« tt^^ dlftcas^^oa the oomt ad- 
jOQmed. I nad in^y pocket then drawn np 
the object: on9 and exceptions to the sitting, of 
certain members of t|ie conrt. They would 
have been presented bnt far the ad|onmment. 
■That was tne only x«ason they were not pre- 
sented. 

Mr Maynard— The statement of my associate 
counsel, as I recollect it, 'Has this: ^hen we 
spoke of adjournment is consequence of the ab- 
sence of one of the members of the court, I 
think he said. "If there are any exceptions to 
any of the members ot the court to be presenr.- 
ed, let tbrm be presented lirst, before we ad- 
journ Then the paper was submitted to tbe 
court and was read^ on which discussion 
arose. 

Mr. SwiuK— That is true, but Mr. Trimble 
said he wislied the protest to be presented, and 
pending the discussion on the protest the court 
adiourned. Thereiore, we did not get to the ex- 
ceptions. 

Mr. Maynard— Well sir, in ♦he spirit we have 
pursued so far, and after consultation with my 
associate (oansel, we orbear t.) press tlUs 
poiat in the case. If the gentlemen have any 
exceptions to submit they can offer them now, 
if the conrt fs willing. 

Mir. fiwing— Well, sir, I will have them pre 
pared ma few moments. I wish to make a 
change in them, and that is the reason why I 
spoke. 

The proceeding! of the court were here sus- 
ipended for a ^ew moments, while the counsel 
for the defendant was writing out his excep- 
..tions to members o^ the court. 

Shortly aiterwards Mr. Bwing said: May it 

• please the com t, we present exceptions to two 

The Clerk then read the following: 

• State of Tennessee vs Thos. X. Frazier, Judge, 

etc.— impeanhiyent be ore the Senate ot Ten 

nessee— The respondent, under resolution No. 

SO ot the court, flies the following exc<dp- 

>ttons: 

He excepts to the sitting in said cfruse of the 
^following gent empn «s members of the court 
^vz : W. K. Hall and J. PoWell. He excepts and 
» objects to the said W- K. ti all's sitting as a 
.member of the oou^t: 1st, Because, as respond- 
«ent is informeci and believes, said Hall waa not, 
.at the time of his elect on as a member of the 
Senate, a resident and citizen of any one of the 
roounties which ha purports to represent as a 
tmeinber of the Senate and of the cpurc, but hs 
was than, and had been for some time previ- 
>onsiy, a citizen and resident of the Sta'.e of 
iKentueky. ad. That said W. K. Hall U not 
«n9W, and was not at the time he was sw rn m 
.as a member or th^ court, a citizen or resident 
•of any one of the counties hepur()ort8to repre-, 
■ei^ htttisnow. and Wis when sworn, a rest- 
•dent and citizen of Kentucky, ftespondent 
'asks respectf oil V that said Hali answer upon 
.his «o<r dire whether he was, at tbe tim«{ of his 
'«lectl;>n, and for a year immediately previouct 
•thereto, a resident of any one of the counties; 
^'whether he was not then, and is not now, a 
.resident of the State ol Kentucky; whether his 
d'amily is not there now, and whether it has nut 
'been there for three yeais last paseorless; 
whe hei* i-e has not a dwelUng house a^id house 
«oi business in Kentucky, and whether he has 
not voted and done other acts as a citizen 
ithereoiv 

He excepts and obje ts tothesa'dJ. Powell 
•sitting as a member of the conrt. Because, as 
ires pondent is informed and) believes, the sai^ 
J. i^oweli had, previously to the sitting of this 
«eourt, formed and expressed »n opinion on the 
merits uf this cause hostile to respon ent;that 
iie bad said to membet s of trie House of .^pre- 
«dntatives, or a member tbeieof, while the 



question of impeachment was pending, *< Pi^ 
m« impeachment through your House, bnrry it 
up, send it to our Hous^, and we'll put him 
through,*' or words to this effect, meaning, as 
respondent is informed and believes, that the 
Senate would convict respondent Respondent 
respeotfUlly asks that said Foorell answer upon 
his voir dire whether he had not formed and 
expressed an f pinio<i as above stated, and 
whether he had not expressed himself in sub- 
stance as above stated, to some member or mem* 
hers of the House of Representatives or to 
some otiier person. 

For theite reasons and «*aoses respondent ex- 
cept to and oljects as aforesaid. 

TH08. N. Fbazixb. 

Mr. Trimble -Those exceptions we regard 
as insufflcieot in pomt of hiw, and if the gen- 
tlemen wish to argue the point, we will argue 
it. It is suggested to me that they be disallowed 
as sufficient reasons for the purpose set forth 
in these ex,ceptioas . Tlie flrst exception rais s 
an objection to Senator Halt Wo ray that that 
exception is insufficient In point of law to 
render htm incompetenr ; and wn soggistthat 
the exception raised to Senator Powefll, is- also 
insufficient in point of law. Perh-ips it is pro- 
per that this question should b > discussed be- 
l<)re the Senate; The presumption is in favor 
of every meml)er of the conrt, and if ttiey 
deny the competency of any memoer, of course 
they must >how the incompetency in point of 
law . We expect them to prod uo« what author- 
ity they have,, to show that members are incom- 
petent. Perhaps, as there are two distinct 
qntstions involVea, we had better discuss them 
one at a time. The flrst exception raises the 
question as to whether Senator W. K. Hall is 
a Senator or not. 

Judge Gaut— Well, we will take up that first. 
Upon ihat point, Mr. Speaker and g^tlemcn of 
the HenatOflreferto two sections o> the second 
artic^ of the cont^titution of the State. Section 
9 is in words following: ' 

'*tieG, 9 No person shall be a Kepresenta* 
t»ve unless he soa4 be a citizen of the United 
Stares, of the age of twenty -one years; and 
shall have been a citizen of this .'«tate tor three 
years, and a resident of the county he repre- 
sent« one year immediately preoedmg the elec- 
tion." 

Section 10 is In words following: 

'*Sec. iO. N« person shall be a Senator unless 
he shall be a citizen of the United Stactcs, of 
the age of thirty year^. and shall have resided 
three years in this htate, and one year in the 
county or district, immediately preceding the 
elpction." 

So far as Senator Hall is cone emed,we go to 
the constitution. The constitution creates this 
court, and but or the constitution this Senate 
would have no existence at all. This constitu- 
tion is the charter by which this court acts, and 
which the couirt is dependeni-. upon for its ex- 
istence. We have presented tne objections in 
good faith, en the highest gronnds^known to the 
la^ir of the land. To entitle Mr. Hall to be a 
Senator here he mast be a citizen of the XJ ited 
States, and must have resided one year preced* 
ing bis election in t&e tounty or Senatorial dis- 
trict he represents. Tha*: is the language of tihe 
constitution. We have presen ed these objec- 
tions to the competency of these members, and 
the counsel on the other ^ide object, which is in 
the nature of a demurrer. To show that this is 
a legal objection* we pres^'Ut the language of 
the constitution on that subject, thar a 
Senator must have resided in his coun- 
ty c* Senatorial district for twelve months 
next pMoeding the day of eletion. This 
objection goes further, by alleging that the 
Seuator did not reside there at the time of his 
election^that he di'l not res' de in the county 
or ^enatorial district at the time he was sworn 
in DS a member of this court-^hathe does not 
now residue theie, but that he is a citiaen of the 
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state i)€ TenneMoe^that He is a resident of Hte < 
State of KeDtncky, haying a bnainess house and 
a cli^cllfaiflr house, and his fkmll^. in the State 
of Kcnta^&y. The objection rominsr Irom the 
other bide, by way of ejection, is in the nature of 
a demurrer. These exceptions are submitted 
by tbf) defendant who a^l^s to be sworn on his 
9oif* cUre. If the honprable coim please, Mr. 
Speaker and Senators, in the history of civ I 
Jurisprudence ahd the administration of crim- 
inal law (and this is a criminal charge, not a 
civilx>ne) m Kngland, »nd in America, and m 
tlie united Stat^, and in the State of Tennes- 
see, no precedent can be found whei:e a man 
is to be tried by parties who are not 
citizens of his Ftate. Not at all. But 
anopose the gentlemen say on the othtiT hand 
that this Is a court meigeneritt create* i by the 
ooostitution and whatever the constitution 
prescribes this court can do, «qd whate ei the 
constitnt on prohibits this court cannot do. 
The eonstitution creates this court, but the con- 
sMtation says that every member of this court 
shall have been a resident in his Senatorial dis- 
trict twelve months preceding his election. 
fn&is is the language of the <*ohstitution. If 
these exceptions be true, then Senator HaU is 
not a competent member of this court, because 
he is forbidden by the constitution robe a mem- 
ber oi fhis coort. If the honorable court please, 
if the fact be so, if t)ie eX:ception be true, is 
jnot this a lingular question? Do<8 it not pre- 
sent a monstrosity, that a citizen living in an- 
other titate and doing business there, should 
be sitting here in judirment on the rights and 
liberties of a citizen of this State, who is in 
c^art charged w th a criminal offense and 
one that in its consequences is the 
hiirhest known to the land? Wirhont argumg 
this case, but simply turning to the plain pro- 
visions of this constitution, it is said that a citi- 
zen sliali he impartially tried. If our excep- 
tion is not true^ the contrary will appear fhnn 
the answer of the honorable Senator on his 
«0<r dir». If it be true, the fact will appear 
and settle this questionat dnoe. As to the ot 'ler 
pioTision of law, sections 40j2 and 4003 of the 
Gode read: 

•*4«02. Every w)iite m«le citizen, who is a 
freeholder or householder, and twentv-one 
jears ofage, is legally qnalilled to act as a 
Strand or petit Juror, if not otherwise incompe- 
tent under the express i revision or the ( o e. 

** 4(yt3. No person can act as a juror in anv 
case in which he is interested, or when either of 
the parties is oonne ted with him by affinity or 
cdnsanguinity within the sixth degree, comput- 
ing by the civil law, except by consent ot all the 
piuides.** 

A juror must be a citizen. This court is both 
jnd^e andjury, by reason of its peculiar organ! 
zation If we are to d raw any analogy ttqm the 
pro<;eedings of criminal courts In t *e State of 
Tennc ssee, then a man who is not a citizen of his 
State, or his cOunty, or the Senatorial district 
be xepresents. he is an incompet< nt Juror. He 
does not represent Tennessee, he cannot repre- 
sent Tennessee while he resides in the State of 
Kentucky. But suppose we draw no anal 
ogy Arom those provisions of law, but go 
back to the principles qf the constitution 
-which forbid him sitting here as a member of 
this coart, because at the ume ot his elisction, »t 
the time he wm sworn in» at the time he s ts in 
judgment oh the rights of a citizen of the State 
of Tennessee, he is not and has not been for the 
last twelve months acttizen of the State ef '^""en- 
messee. And if the honorable court blease, if 
it is possible to present a question that is forti- 
fied by the fundamental law of the land, this is 
the one. I don't mean that this oblection pre- 
fudges and precln les the honorable Senator, 
Dutifthis objection is true, irnd t^e honorable 
Senator is examined upon his «oir (2ir«, and the 
olbiJeetioa is proved to be true, then certainly 



the constitution forbids him sitting as a mem- 
ber of the court As It Wto suggested by the 
coiin>el on the other side that they prefe to di- 
vide the qui stion a& to the honorable Senators; 
I w 11 say nothing more. 

Mr. Maynard— ^Thd question in this case, may \ 
it please the court, is not as to /" he competency 
or incompetency of this persm as a trier of this 

Eartlciilarcase. It goes farther th n x^hether 
e is a memb-^r or not. It seelts to deny that 
he is a mem her of the Senate, and io revoke his 
commission as a Senator I und^^'stand that 
question to have been depided. He was Sworn 
in as a i^enator at tt^e meeting of this body, and 
has actec^as such to this time, and his right to 
his seat is not and cannot be tested by this de- 
, fendant any more than the party in cnurt could 
take up a law that was passed by the Senate 
through his vole .nnd raise the question 
whether he was competent to sit in the Senate 
and vote. Again, i understand the question of 
the competency of thii Senator was jraised 
by. his own presentation of the facts 
in the case, whatever they were, b efore his 
brother Senators, at a previous sessi on of the 
Senate. They BOiemhiy passed upon it, and de-> 
clared that he was qualified and entitled to his 
seat as such. That being so, the question, is 
adjudged; it is c6ncluded: it is settled. It Is 
not one that admits of being moved at this 
time; and evonif it were so, this defendant is 
not in an attitnde to go into the election returns 
and qualifications of members of the Senate. 
It is not as a judge that this member i> assailed, 
but as a Senator. The question is, is Mr. Hall 
a member of the Senate of the Stiite <f Ten- 
n«essee ? That question I understand to bo set^ 
tied and decided I will not go further in the 
argument tp show upon what ground the Sen- 
ate acted, what the peculiar facts were in the 
case, and the circumstances under which- this 
government was reorganized, growing out of 
the distempered condiaonbf the times mmany 
portions of the State, when a man who was 
known to befri- ndly to the United States Gov- 
ernment was not permitted to stay at home, 
and one who attempted it and was elected was 
not permitted to return here to take his seat. 
His eihpty <h »ir, draped with the trappihgs of 
mourning, is more, eloquent than anything I 
could sny. As I understand from my associate 
counsel, who has at>undant mean s.o^" under- 
standing this matter, this very question bus 
been more than onee adjud>?ed and settled at 
former mefctibg^ or the Senate. It was decided 
th4t Mr. Hall was properly elected, that the re- 
turns were legal, and that his qualifications 
were unexceptionable. Therefore this objec- 
tion, even if it came i^m a party able to make 
it, must Ml. 

Judge Brien— Mr. President, this is a very 
strange argument to come from a gt ntleman so 
learned in tne law as the gentleman who has 
addressed the court. This U a court formed in 
purfauatice of the constitution of t e ^tate. What 
18 this court here for? To decide whether the 
defendant at the bar is gui't^ot hiarb cimes and' 
misdemeanors. This is a criminal prosecution. 
What was this Senate before it was constituted 
a court? Parties w^re e : ected to represent Sen- 
atorial di-t icts. Being members of the Senate, 
they are competent to be iransf rred into a court 
of impeachment. They were so transferred— 
upon what basis and idea? Upon the idea and 
the constitutional basis that ney were legiti- 
mate members of the Senate, not only at the 
time of their election, but that they continued 
to be such at the time they were sworn in here 
as a ccurt, to try whether the d« fendant be 
fsuilty or not. These gentlemen tell us that 
nobody but citizens of the State of Tennessee 
can try this c >se. Do they mean to say that 
when a man was properly elected a Senator, 
and properly qualified to hold the office, and 
afterward left the United States and became a 
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c^fciaeii of Giie»t Bittsin or any other ^omrtry, 
hfi ooiild be regarded as a ciMzen of toe 
United States? Unquestionably not. He 
mast not only be a citizen of the United 
Suites, bat he mnst be a oitiaen and 
resident of the State of Tenae8<«ee. 
\Vill anybody i>ay then, that although the par- 
ty m.iv nave been a resident a^d » cilizen of 
Tennessee at the .time of bis election, and bay- 
inir afterward rt*niove i to Kentucky and donii- 
ciled Idmself in Kentucky, and became a citi- 
zen and resident of Kentucky before he was 
caliea upon to be sworn as a member of this 
court, th it he is still a member of the Senate 
and can sit upon a trial like tHisY If it be so, 
t-ie^ your const tution has no mcaniuff.at >'ll 
It i4 as India rubber, that may be stretched and 
contracted. The constitution says that he must 
be a resident and a citizen of ihe {^tate of ren- 
nessee. and oi the district from which he Is 
elected, for a certain number of ye* rs before 
be is e'ect<*d Will it do to stty that he can g-^ 
into H no her St^te, and eome back here to rep- 
r. sent his district in the State of Tennessee, and 
more especially to sit us a member ot the court 
ui>on a trial to ascertain whether a high 
funot'onary of the government- is guilty 
of high crimes and misdemeanors or noi?. 
The gentleman says his competency was pre- 
viously decided by the fonate. I do not k?iow 
how that may he* The gentleman says it wa* 
so. Suppose the Senate; at an eurly stage of its 
organizat on. may ^ave determined that ne wa& 
a qualified memoer of the Senate. Did they 
make the question when he w'as sworn in as a 
member of the court, whether he was a citizen 
of the btateof Kentucky? If thev dtttermineu 
he was a member oi the court, although a citi 
zen of Kentac*<y. they determined wrong. 
Their det'jrmin^tion was Ui violation of the 
law, and that we propose to correct in this trial 
DOW. If the Senator U a citizen of the St ite of 
Kentucky, and resides there^ you could just as 
well take anv other citizen of the State of Ken- 
tucky, and try the Hon. Th()S. K. Frazier, as 
to t tke the Senator of Tennessee. Snppo^e t at 
intheorganizatiO'i ol the benati% the Senate 
should liave determ<nei, as they were the 
judges of the qualifications o their own m*>m- 
bcrs, that he w as qual fled to act as a Senator. 
Does th9 gentleman mean to say, that because 
the :^enate so determined, that when a 
Senator comes to be sworn in, tbe impeached 
party has no reason to object to him because 
the senate may so determine? if they do, then 
we respectfully bay. that they insist upon what 
is not in accordance with. the law. 'ihi-y say 
that we are precluded from this, and the argu- 
mf'ot on the other side is, that because the Sen-! 
ator has been sworn in, there ore he constitutes 
a member of the court. The gentleman don't 
remember that only the other day an otrfeetion 
was m id to a meml>er of i h^ court, and be was 
excluded from participating in the delibera- 
t ons of this body, and yet. when we make the 
obieccion th<*y say you are too late, he has been 
sworn m. [Mr. M iynard— i his o e«'/tion is to 
Mr. HaH's qualiflcatTons as a Senato^l Mr. 
Brien— llie gentleman stated distinctly that he 
was sworn in as a memb**r of the court This 
rul^ ought to work oi both aide • We nsisted 
Uiatthe member who was exc w^e loaarht i otto 
be ezcl u ded . The ^ en ate determined other wi * e. 
We said that he had been sworn in and 
taken his s'^at. and that they had no power to 
exclude him except fbr something th it he had 
done th )t rendered h«m unwortuy, >ow, wh«-n 
Mfe make an objeetton to one who, as we say« lb 
n->t a memb'^r of the court ai*cr>rding tothe con- 
stitution, th^ say thxt it is too late, that he 
was sworn in :'S a Senit >r »nd then swon in 
as a member and that therefore he mbst n<^ a 
competent member of thi' court and a qualified 
jnrortotry the respondent Semtor vrazier, 
who was exclude i, wa-: sworn in in the same 
way. He was a wo n in as a Senator akd as a 



niMnMr OrHw eanrt. KvtOTwiciMi^ bo was cbb* 
doded. But now they say that this Senator 
wasswwm in, andtnattbis goes to bis com- 
petf'noy. Suppose, Mr. Presideat and this hon- 
orable conrt, that smre Senator Hall wa« sworn 
in as a member ot the court he had renonnoed 
his allee ianee to the^United States andttae Btirte 
of Tennessee, uid bad taken an oath of alle* 
gianee to anothn^ government, would he the^ 
Be competent to try this case? Tiie const < tation 
contemplates that he »haU be a 
oitlzen of the United States; that 
he sha 1 lie a resident of the State and 
of the distrist in wh^h be propoef>8 to act 
Would it not be exce^mgly absurd to say that 
he ean represent h's rtate without the propc-r 
qunllAcations on a trial of impeaehment? Now 
m trials of eriminal oases, and these g«< tlemen 
have adopted that m de, we would only have 
to ask the question, are von a hooseholder, or a 
f^ee holder in the eounty o' Davidson. **I am 
not." That is snfMcient to exclude him as a 
member Of this court. We might simply ask him, 
the Sen itor, are you a resident of this district 
that is said to be repre«ented by you in this 
court? "I am not." That, exciades him. Te 
whom is he responsible? To his ronstituents. 
Has he any constituents in this State? He does 
not rcsi'le in this State. H e owes his allegianoe 
to a different state, not the State of Tennessee. 
He represents no constituency here, and when 
weasKhimthequestion, doyou re8id«i in tint 
district, he answers, '*No, sir, I reside in- 
the State or Kentucky ** Suppose he answest 
that way. Then will this conrtsay that he is a 
competent man to try another charge 1 with an 
offense, who is not a elt]B''n of Che State ef 
Tennessee, wh • is not a resident of the diritncl 
he proposes to repre«ent, and who is not inter- 
ested in its interests at all ? It womd be a 
strange law to me if such things coiVd be. The 
laws of tie Stet« of Tsnoessee disqualifies any 
m^ who is a Judge from sitting in lils own 
Case, or where he is related within thesixih de- 
gree. The same laws require tnat a party, te 
order to be competent to try another for. crime^ 
shill reside in t- e county where the offense was 
committed. The same analogv applies to Sen- 
ators us well as to Jurors. Toe same laws pro- 
vide that no one shall sit upon * Jury whp has 
forme<i or expressed an opi' ion as to the guilt 
or innocev'ce of the party. ^That is the rule of 
the State of Tennessee. Th< n, this trial is to 
be proceeded with accoiding to th*; laws govern- 
ing c imin.l trials,with the peculiarfirauiework 
th'own around this trill. If & man that had 
formed or expressed an opinion could not be 
permitted to sit on a triid In a caSe involving 
life, liberty or character, would one be^permit- 
ted to sit here who s not a resident of the State 
of Tennessf^, who represents no district in 
point of fact m the Btate of Tennessee? That 
proposition is so clear 'o my min^ that I aon*t 
see how to argue it. 

The hour of one having arrived, the Senati 
adjourned until nine o'clock ontlfe following 
day. 



TUESDAY, MAT M. 1887. 

The Court met at the usual hour, Speakev Fii- 
erson in theehair, and nineteen members prei- 
ent. 

The Journal was read by the Clerk. 

Mr. Bwing then said: Mr. FresideAt, I wonM 
suggest that the record does not show that, 
insteaaofissu^ being taken upon exceptions, 
they were set down f«>r arirnment. That is what 
was done, I understand, Mr Trimble. 

Mr. Trimble: I am ju^t drawing a reply to 
the exceptions. It.is only a i«g>i1 question. We 
deoae<andttiattho 



say that this hacraU been 
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they are InsuiSeient In law. 

Mr. EwUMf-Tfaat Is theltatdment I wisli to 
vppear in tae record, that we are now trying 
tilt; question of the snflftciency of these excet>^ 
tlons in point of law, supposing them to be 
trae. 

Mr. Triable— I want to put \a a paper In re- 
ply to that. The question Ib dimply one of 

Mr.Ewihg-Eiht^rely. The exceptions a'-e 
made upon this state of IHle case. It a plea foe 
nlade in a coartof chancery, by w&y. of utu&tra- 
tion, which is upon its face insufficient to 'e- 
mand areplr on the part of the other party, it 
ts set down for argument as a questipn of Jaw. 
If the issue is taken upon it, then the question 
of fact is tried. )iow, so far as the record 
shows, we are proceeding to try the facts in 
these exceptions, whereas they, fbr the present, 
waive any contest of facts, but admit the facts 
for the purpose of discussing the law question. 
It is now 8i.t down for argument; that is all I 
dei^re. 

Mr. Maynard— I think the record ought to be 
made to follow ex ctlv the rule of the court Es- 
tablished onThursd iy. I will ask the Clerk to 
read that record. 

The Clerk then read the following rule : 

" Motion No. 90. SMohted by the Court, That 
the couniiet on the respective sides <^ this case 
of impeachment have leave to file in writing ex- 
ceptions they deem sufficient in law to jender 
any member Incompetent to sit as a meml^er of 
the court, a'^d the court will respectively and 
impartiaUy try the same.'* 

Mr Maynard— Thit is th<) point. T submit 
that the record ought to 'follow the terms ofthat 
rule, and thai these exceptions were fllf d by ihe 
counsel, and the court proceeded to try the 
same. That is the lauKuuge of (ihe rule, and th^ 
jouma* should foUow it. 

Judge f^rien—l matze this suggestion by way 
of correo ting th e reco r d« In pu rsuanoe of that 
rule, the record should show thit the defend- 
ant's counsel di^ bftvr objections to ihe c<iaipe- 
tency of some members, which, .bein< opposed 
by the othfer side, then came on for argument 

Mr. Ewing— I don't agree with either of the 

Senvlemen, though one of them is on my own 
de. I say that we are not trying thope exf^p- 
tions. Trial always relates to facts. Whei^ we 
offer to file these exceptions, they admin every 
word of them to be true, but say triey are insuf- 
ficient in point ot law. If the. court say these 
exceptions are insufflcier.t, then we o6me to try 
the question of fact. Jui^ let it appear so on 
the record. It is objeced to as insufficient in 
law. LMr. Tdoible— We can fix ap the journal 
afterwards.] 

Mr. BWing— If we don't get this right, now, 
we won*t get It right at all. 

The President— Will the counsel reduce to 
mritinx what he wishes to have entered^ 

Mr. Trimble— Lict the Journal be read. 

Tne Clt-rk then read that part of the journal 
referred, to. - 

The President— Mr. Clerk, p'ease take the 
j >urnal to the counsel, and he will enter what 
i^e wishes wi iit^n. 

Mr, Maynard— The Clerk should keep his own 
Journal. ThecouhSel should not wrtieon tlie 
Journal 

Mr. Ewing^Of course I do not intend to do 
til 1 1. I Inte ud to write oa my own paper. 

Mr. Maynard-— I ask pardon of the court and 
the counsel. 

By consent of the counsel on each side, it was 
agreed that tl^ following correction should be 
made on the journal: 

**That the exceptions and objections taken 
were insufficient in law and propo&ed to argue 
this question.'* 

Mr. Trimble (State cohnsel) then presented 
the following paper» which was read by the 
Clerk: 



''In tHa ikurtter (tf InHieaehiiieiit of Hon. Thte. 
K. Frazier, befbre the Benate of l^nnessee* 
sitting as a High Court of Impeachment. 
And now, come the managers on the part of the 
Houde of Representatives to conduct said im« 
peachment, and answer the exceptions tak^n 
By the impeached to the qualification ofW. B. 
Hall, a Senator, and say: That the qualifica- 
tions of the said Senator Hall have already 
been adjudged and determined by the Senate 
of the dtate of Tennessee, and having been so 
determin* d, cannot now be raised, 'Of which 
r^judiccOa they are ready to prove.* » , 

Mr. Trimble stared that the foregoing was 
simply a replification. 

The Presldent^When the court adjourned 
yesterday, the arffUtaient was proceeding m tha 
CNse of the exceptions made by the counsel f^^r ' 
the de&ndant. The court Is oqw ready for the 
contlnaation ofthat business this morning. 

Mr: Trimble— Are you going to argue thAt 
point? 

Mr. Swing— Judge Brien argued that poiiit 
vesterday. I cannpt see very well how we ean 
be heard, after we haye had the close ; but I 
have something to say. I have a statute to read. 

Mr. Trimble— If the court please, I do mjvfe 
kno'iv if we can add anything to the argumenti 
mad^ yesterday, but i will detain th^ oouirt 
but a fow minutes; 

Mr. £wing~Mr. Trimble, I certainly do net 
wi$h to be guilty or the indecency of present- 
ing to you anything that might take you by 
surprise, but I don^ suppose that you Would 
be taken by surprise. 1 witl Just mention to 
yOn, however, that I want to read the statutes. 

Article 797 of the Code says, that any office la 
this State is vacated : 

"1 By the death of the incumbent. 

••J. By his resignation, when permitted by law. 

**3. By ceasing to be are!»ident of the State, or 
of.the district, circuit or county, for whidh he 
was elected or appointed." 

Again, section 801 of the Code says : 

*' N^ticfe of the removal of any officer flrom 
the btat'orfiom the district, orouit, or coun- 
ty for which he was elected br appointed, shall 
be given by and to the sftme officers as notice of 
his^ieath." 

Sections 10 and 16 of the Second article of tke 
Constitution are as follows: 

*' ^ec. lb. No person shall be a Senator unless 
he chall be a citlzen'of the United States, of the 
age of thirty years, and shall have resided three 
years in triis State and one year in the county 
or district, imtiiediateiy preceding tlie elec- 
tion. 

" Sec. 16. When vacancies happen in either 
House, the Givemor for the time being shall 
issue writs of election to fill such vacancies." 

Mr. Trimble: I apprehend that this statute 
does not apply in the ca-e The Senators' qual- 
ifications ard pre cribed, and they hold their 
offices under tne statute Of the State of Tennes- 
see, and not under an act of the Legislature. 
Besides, a Senator is not holding an office, for 
it is not an eWoe. This ts a statute providing 
for civil officers of the S; ate, and vacancies that 
may occur in r^ivil offices. But Senators and 
members of the Hou^e ot ^epres-entatlves have 
their qualifications and their terms ot office 
prescribed by the Constitution, and the I^egis- 
litnre cannot udd anything or take away any- 
thing from the oonstitutionalprovision on that 
subject. The Constitution of Tennessee declares 
that a Senator shall b<; thirty years of age, shall 
be a citizen oi the United 8t.ites, and shall have 
been a resident of the distri't from which he~ 
was elected, for a given period of . time. Those 
are the qualifirations for a Senator in the State of 
Tennessee. No act of the Le^tisiature can change 
or take away those qualifications. A person 
haviifg those qualifications and being returned 
to the Senate, and going into tJie Senate, antt 
each member presenting his creflentials, ap Sen- 
ator Hall did, the credentials w«re then erttic- 
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ally QzanOned. I caU the atteotton of the Sen- 
ate to ^e fitct thftt the credentfats tbat ^ere 
presented bf the Senators elected were crit'cal- 
Ij examined. Senator Hall came with hi8 cre- 
dentials, not only his certificat<; of the Sheriff 
of the oouniy, bat the certificate of the Secre- 
tary of the Sta'e and appeared in the Senate 
Ohambf^r at its organization in April* 1865. He 
was admitted to his seat. The Senate, then ad- 
judicated the qualifications of the members 
who presented themselves as members of the 
Senate. It was decided that he was a Senator 
of the State of Tennessee, and he took his seat 
as such Senator in xpril, 1865, and has heldliis 
seat from that time down till the presenr.. 
The question, as I resrard it, was then 
Adjudicated and settled. Your Jon<-nals 
. assert the fact that I have Just stated. Your 
journals say farther, that Senator Hall, havirg 
removed his fami y to Kentucky, like an hon- 
orable man came into the Senate, feeling proba- 
ably that it might be doubtful whether he was 
entitled to a seat He < aised tbe que tion him • 
self. The Senate considered ic, and deci led the 
duestion. In my opinion they decided correct- 
& that he.was yet a Senator of the State of 
Tennessee; that having been electe i as a Sen- 
ator, with aU the necessary quall^cations, he 
should hold his seat for two yeiLrs. That is the 
constitutional duration of the term. Ua'ving 
been elected and qualified, having taken his 
seat as a Senator, he was qualified to bt^ a Sena^ 
tor for two. years. Is there any provision in the 
Constitution which makes vacant the place of a 
8ena&.r or member of the House of Repre- 
sentatives, because the party has left the 
district, or because he may have gone 
into an adjoining Stare— I mean in point of law? 
There is np provision of the Coastitution of the 
State of Tennessee that makes the office va- 
oant fo) any such reason. The framers of the 
Constitution could have made such provision if 
they had desired If they had r< gaided it as a 
sufficient reason why the office should be vaca- 
ted, they would have provided for it in the Con- 
stitution of J ennessee. There is no such pro- 
vision. Therefore, under the Constitution, he 
Semains yet a Senator,, until the expirsiion of 
Is te rm of two years. I call attention again to 
the point that the Iramers of tha constitution 
eonsidered this question. Th^y consfdered wh;>t 
should qualify a man as Senator. They did not 
provide that a change frqm one district to 
another, or a cljange out or the St-ite shonld 
disqualif^^ the Senator, or nmder the office va- 
cant. No action of the Legislature c«n add to 
or take away flrom the qualiflcationsprescrlbed 
Ui the constitution. Then Senator Hall was a 
Senator. Now the question w« raised 
the other day, admitted the Senator- 
ship of the Senator i^m Knox and Roane. 
That he was a Senator then : that he is a Sena- 
tor now. is admitted. But it is denied that 
although he was a Senator, he was competent 
to sit We deny utterly the power of the coun- 
sel on behalf of the impeached, to deny the 
senatorship of any Senator on this fioor. If it 
is competent for the counsel to raise that 
auestion collaterally, they could raise the ques- 
tion that this was not a Senate. Suppose they 
were to raise the question that this was not a 
Senate. They can raise it to be sure. Th0y 
wouMbe heard i^they were to raise that,ques' 
tion, doubtless, but how long would it tajte to 
settle it The court might, perhaps, listen to an 
argument, but I am suFe that this coiirt would 
decide at once timt this was the Senate of Ten- 
i^essee. 80 in this case what right has th§ 
counsel to inake the question upon tbe Senator, 
that he U not a Senator? That is a question 
that the Senate might make, that the Senate 
did make, and that the Senate decided, 
but I d^ny the right of the Impeached to say 
that the Senator from Dyer is not a Seoatar. 
why.slrjfake theHnalagous case of the Supreme 
Conn. Three judges axe sitting in theSupreme 



Gqvat with.eommisaioiHt tram the Governoir 
of the State, k tiian Is put upen trial'then fc^ 
murder, and the coiut is considering tha' case. 
Wou'd It be competent .£< r a criminal then tfi 
except to the competency of a judge sitting 
upon the Supreme Court, and to say tmit he wa4 
not a judge? Suppose that it eo happened that 
the judg^* h id Oeen driven from Ms nome, as in 
the Senator's caie, and waS'nqt permitted to re^ 



turn to it, even afrer the rebellion w<4S • rushed, 
because he f^ars assassination. We know 
that this has happened. He has a commission 
from the Governor of Tennessee. The criminal 
charjg^ed with murder arises and objects to a 
particular member of the court and sa.v^, " \ on 
are not a judge; you went to Kentucky/' I 
say he cannot make that obgection. There is 
the commission from the Governor, with the 
broad seal oi the State, and he cannot go beyond 
that. It is sufficient If that juoge were a 
Tela' ive, perhaps it mlaht be an objection, and 
that question might be raised, and pr>perly 
raised; but I deny that it wpald be prot er for 
him to question the commission which tliat 
judge held. By what ri&^ht do you claim to go 
behind tbe commission? Idenv your right to 
go behind the commisaion which the Senator 
trool Dyer holds in his pocket, Perhaps 
he has not got it now. Perhaps no 
Senator now upon this floor, could produce 
his commission. But any Senator hers 
may be called upon'to prodilce his commission, 
if this objection may be made, ^nd then by this 
conMructi n. I suooose if his commission could 
not be produced liecou^d not sit as a member 
of this courr. Now, sir, J deny this, and I wonid 
like to see the authority for it. The gentleman 
doti't pretend tbat thei^ is any constitutional 
provision that makes this seat vacant. He wUl 
not deny that a Senator is elected lor the period 
of two yearg, and that, by virtue of that election 
he U Incompetent. Now, then, if Senator Hall 
was duly and constitutioi^lly elected, and ad- 
mitted as a member of this Senate,'he rem.iins a 
Senator down to thift time. There is no .clause 
in the constitution which vacates his office. 
There is no law of the land which vacates 
hli office if this act which has been read 
by the cotinsel apolies sionply ti> civil offices 
and not to men holding political stations. In 
fact a senatorship is not an office. This ques- 
tion, I believe, has been adjudicated by the Su- 
preme Court of tile United States. I don't now 
remember the case, but it was decided that a 
m mber nf Jie House of Beuireseotatives was 
not an offices within the meaning of the law. I 
am reminded by my associate counsel ihatic 
was so dec ded- In Blunt's case, that it was not 
an office. But even if it had been so decided. I 
deny that the Legislature cah^ by any act, maxe 
a law by which the qualifications of a Senator 
shall be added to or taken f^m according to the 
Constitution. If this question may be made 
ui^on Senator Hall, it may be made upon any 
other Senator; in fact, the pbject which the 
counsel on the other . side eought to accomplish: 
the other day, by resolution No. 19, t ey would 
accomwli-h now by these exceptions wluch they 
have filed. 

They have the affirmative. Can they produce 
any precf dent. . oan they i^ow a^y color of 
ri^t, that a criminal at the bar of the Senate 
or the court of impeachment can interpose the 
ol^ef tion that one sitting and holding a com- 
mission as Senator is nota Senator? I utterly 
deny it. 

Mr. Ewing— 3£ay it please the court, it would 
have been very well the other day. - it seems to 
me, if the gentlemen would have recollected 
what thev urge so strongly to-day, that the 
constitution, and the constitutioi alone, fixes 
the qualifirations of the members of this court. 
That was our doctrine; and we insisted that 
the statutes, nor the law, nor precedents 
in 'other Impeachments, could inteifere 
with the provision contained in the oonstitu- 
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tlonof th« St»te, wbieh define? who ^liaU be 
judges in ca^e^ o|r nnpeacbtneat. we 
said then, and our opinion, is liqt 
chnngea, though we acqiilesce In the de- 
cision of the courtr, that^ every man was a com- 
petent member of the courfrwho'ifras A Senitpr; 
and then. Tvhen they thoughti proper to object 
to* a member of the Senate; who was, and is, a 
member of the Senate, on the score thdt he was 
a brother of the respondent, we replied that 
there was no sQch provision in the Constitu- 
tion of the State of Tennessee, and to that and 
ttiat aloae rould we took for qualifications. 
Itow, %vd have had this matter adjudged in 
this cause, and it is obligatory upon mK and 
upon the Senate. We have had it a'ljudged in 
this i'.au^^ that we may look out of this consti- 
tution for the purpose of ascertaining who are 
pom petent members of, this court. Acquiesc- 
ing in taat. We wtsh.to avail ourselves^ upon 
our side, of the rights • vilii<Jh we , consider to 
ai'ise oiit of that decision. We oome also, 
then, and ' object to memijers ' of the 
court as being incompetent to - sit* in 
thie trial of this cause. We do not say 
that thty are not Senators. That is a matter 
that the Senate may determine for itself, and 
maty determine for general purpo es for the' 
people of the State. Tbe Senate atone, under the 
con titutioD, is the judgvtf theq^ual'dcatioiisof 
its members. So far i»s the public are concern- 
ed in matters in which individuals nre net in- 
terested, so far as questions of le^ siatioh are 
concerned, the St^nate alone can judge in re- 
gard to the quaifications of Us members 
So a gentleman, w^io is a member of 
the Senate, by the determination ^f that body, 
stands in the attiitnde ^ma /aio<» of a meni- 
ber of a court either supreme or inferior. He 
has his commission Itom the prop«r authority. 
Tixe Senator has his commiss'>i) ;I mean-by cohi- 
mission liot simply ^ paper, but his autfaojity— 
to art as a Senatoirin regaid to brciinary leg- 
islution m every oecisio!ii of the Senate, But, 
sir, if a iutige of vhe Supreme Court should ob- 
stinately anri perverseJy persist in sitting to ad- 
judicate a cause in which he was incompetent 
to sit, w^ili the gentleman und<rtake to say 
that a defendant who h ts M^ppeared oefore hiip 
may not object te his competency by a pi:oper 
procee'iing? 

Mr. TrimtAiB^What I said wus that he was 
not a Judge of the Supreme Court. 

Mr. Ewing— We cannot ot Ject that Mr.. Hall 
was hot a Senator at one time; his qualiUca- 
tlons having been decided upon by the Senile* 
but we can object to hi^ competency 6 t>it in 
this court in this cause. This Is our objection, 
and now, for the first time, to nay we haye had 
the opportuhity of offering this objection consist- 
ent with our ideas of what is laid doT|m ivi th<» 
eon&tltutlon upon this subject. Until this court 
excluded one of itn ii^embers (for he was prwna 
facie a member of the court till he was exclu- 
ded) we had held that the cons tit ntion said that 
ever member of the Senate was a competent 
trier ofihe question .now be tore the court, and 
that all were entitled to their seats;, and if 
the ebjectiohiiad not been made to pr. Frazier 
and sustained, we should havemside no objec- 
tion on the score that any other members of the 
cdnrt were ineompetent. .But inasmuch as that 
It is now settled law in this case that objections 
may be made analagous to those n^ade to mem- 
bers of the Supreme Courts we come with oar 
objections at this the 4cst opportunity. . Then 
I ask again of the gentlemen and of the Senate, 
Whether it would not be competent for a man 
who was arraigned as a criminal beiore theSu- 
pcemfi Court, upon appeal, to object to the 
competency of a member of that courti though 
he had his genend commission to sit as a Sena- 
tor? 

Mr. Trimble-r-I admit that, but I deny that it 
eon d be objected that he yfM not a j udige. I ad- 
mit that a penonai objeotioik could be.miul0 to 



aji^dge. but that he could not ol]Jecttothe 
j lidge that he was not a Judge^ 

)Mr. Evring— I say, may it please the court, 
tnatweoan maV.e an exception to the compe- 
tency of tbe judge, not that ne is not a Judge 
to try other causes, but that he is not a judge 
tQ try this c^i^te. As to the question whether 
this oofirt may have power to try causes Of oth- 
er descriptions, we have nothinaf to say. But 
this court has power to try no cause, except one 
of impeachment; and this \& a court that 
may bit, or it may not sit. The Supreme 
Court ,1s a perpetual court. It is a court 
for the trial of all cauees. This is a court , 
or impeachment for tlie trial only of causes 
of a specific character.. When it uhder- 
takes to sit as a e^urt of impeachn ent in 
regard to any particulat* Individual, the objec- 
tion to the competency of members of th&Oourt, 
or of the who^e eourt, then for the first time 
can be made'bjr him, and I say that oblectlon 
can be made in the bupreme Court in any 
special case. This court is sitting only as a 
court of impea^ujtent. New, n&ay.itpleuse the 
court, we don't question the powor or the sen- . 
ate \0 decifie upon the qualifications of its mem- 
bers as membenrsof the Senate; For all purposes 
of Legislatioii, for ali the purposes for which 
Senators areelec'ed and qualified, we have 
nothing to do Bi t we have a right, may it 
please the .court, tp plead and make object ons. 
When we are brought upon trial our rights are 
diflTerent from the rights and responsibilities of 
the arreat bo^y of the people that is represent^ 
by l^e Senate in its collective capacity. Our 
rfffhts are special and peculiar, we .htand here 
enarged with' an offense. We come. to make 
onr defense to that charge. We then ask for 
the first time, hiaving an Interest to ask, being 
oaUed on to ask, whether our triers are Gompe> 
tent to hold the omce they have a.*>8umed. How 
could we have made this objection unless we 
had been brought against our will as a respond- 
ent or defendant in h court of impeach n^ei/t for 
trial here? When? Now, for the -first time, is an 
opportunity offered us to test that queation. 
Have we not rights in regard to this matter as 
well as the great body of the people who 
aie ^t^nerafly interested in this questian? 
Are. we not specially interested r When 
our special inierest comes to be adju- 
dicated upon can w^ not be heard to assert, in 
reference to our rights. that al though a mail may 
be held by thie Senate for purposes of ievislar-« 
tfon a competent Senator, yet In regard to us 
we appeal to the Constitution of the State of 
Tennessee, and ask you to determine whether, 
under that constitution, though he may be a 
Senator as far as the public interests are con- 
cerned, and the Senatis had adjudicated prima^ 
rily upon his q ualffications, yet that so tar as 
we are concerned to-<day he is .not & Senator, 
and n^ver was to us a Senator, whatever the 
Senate may have chosen to do upon this sub- 
ject. Now, Mr. President,'! appireh^d that we 
would be in au'exceedingly awkward position 
if an e^^ption of this kind cduld not be made 
by way of objection to the court, when the 
ngh^s of 8 particular individual are to be ad* 
indicated. Xe.t us suppose d cahe, an extreme 
case it you please, but one upon which we 
will be ab^a to test the validity of 
the principle upon which our exceptions are 
founded. Suppose this, that the Governor of 
the State calls upon the Legi/!slature to assem- 
ble. Suppose, at the regular time- whnn the 
Legiblature is- to asbcm-ole, that, instead of 
m^-n who have been elected by the people, there 
should assemble in the Capitol of the State of 
Tennessee a number of persons not elected by 
the people, not qualified to sit. citizens of a 
foreign State, Britons or .Frencnmen or Hin- 
doos, if vou please, and that they were by con- 
cert and understanding to agree that they were 
all Senators, and pass upon each others, quallfir 
cataons. Siippose one should say to.'another, if 



42 



yoQ don t object to ma. I woii*t ol]!}«ot io yon. 
One is • worn, and anotliet and another and 
tbej decide upon tbe anallHoatlons of eatfli 
other, until we hare a^KHir wbioh it ineomp'-- 
tent ander tbe law to sit either as Senntors or 
•s qnalldod judges upon an iropoichment. 
Weit. with that the fi^t bodv of Qie t«ople of 
!rennc8see might have something to do 

Mr. Maynwrd— Will the gentlenian alluw me 
to ask wlietlier his iltostration doef> not siTBtain 
tbe position taken by my assoei tte con* sel, who 
Is not in his seat at this m 'ment, that this ob- 
jection raised again^t tbe qu»lifloati< n of th^s 
t^naibr applies in principle t » tbe w>»ole bo<iy 
of the Se«ta c, and carried co its legitimate re- 
sult involves tbe right in the defendant to deny 
that this is tbe Senate ot Tennessee, ard 
Whether the objection tbat ia tak» n to Senator 
Hall IK not precisely the saibe thing, though 
ndt to the sanie extent as would be h Kentfal 
plea^ and whether the gentleman's illustration 
does nbtoov«r that gronod ezaQli>yf 
Mr. JiTwing— The gentleman geaemlly, in some 

. way, weU out all that I intena to say. If he had 
waited, he would nave seen that I was coming 
immediately to that point. I say, then, Mr. Pres- 
ident, taking up the matter where I was inter- 
rupted, that if a certain number of persons 
were to assemble, and were to clarm to pe S n- 
ators or Kepresentatlves of the people of Ten- 
nessee, and were to sl^ut their eyes, though 
they might be foreigners every one of them, 
and were to ad}udpjr« upon the qualifieations of 
ekch other, and should t4ierf by asbiime to e the 
Senate of the State of Tennessee, what then 
won'd be the remedy V Suppose nobody chose 
to make it their especial bnsines«. bU4 if they 
had chosen to make it their especial business- 
Suppose that there was no mo'ie known to the 
oonstitution and laws by which the question 
eonld be raised— how would you prevent those 
persons thus assuming to nossfss the qualifica- 
tions oi*SenatorsP— how would you preve^tthem 
from becoming nenrntorarnHma/aoie at least, of 
the senate of the State of TeiHiessee? I. do not 
know of any mode. But L^av, nay it i lease 
the court, ihat lYan assumpt on of that descrip- 
tion were made, and if the gre^t majority uf 
the Senate were citizens of the State of Tennes- 
see duly and properly qualiiled, they were all 
But^ect to an o><jectli>n ■ tbat they were not in 
factquallfiet ss Senators for the trial ar an Im < 

j>eachment, I ask whether that objeciiom eould 
DO made I^it not too staftling as a naked 
pr '^position that citizens of Kentucky, of anothi 
er State, which is foreign to us so far as the Fed- 
eral Unio dues not bind us together, ao far as 
the domestic aifairs o( tno Stete at Tennesse*- ar6 
concerned, is loreign to ito concerns, wiiether 
the proposition is not stert'tn that a stranger 
from another State, a io>eign State except 
fofar as we are b9und together by tbe Federal 
Union, can sit on the trialof a cause in the Sen- 
ate of the State or Tennessee? liOt us see the 
consequences. Here is a gentlenian who is 
elected in the State of Tennesse as a Senator of 
the State of 'iennessee. His qualiflca iops are 

Bused UrOn; he is admitted into the .-enfU^e. 
e removes to another State, but his position is 
ignored by the Senate. They clioose to qua ify 
him. and all these facts, recollect. are^Kunitted 
in the present t-tata oi the pleadings, that he is 
a citizen of the Stata of Kentucky^ and that he 
was such at the time he was elected. 

Mr. Trimble.— The gentleman must take no- 
tice of the journal, and the jduniai says the 
ebntrary. 

Mr. Swing.— T admit all that The facts are 
admitted that he was, tiiough he is qnallfled 
here as a Senator, a dtizen of Kentucky at 
that time, and tht^theis now a citleen of Ken- 
tucky. Now let us seek Mr. President, what an 
anomaWus t'Osition we may be placed in b al- 
tow n/r a citizen of another St Ate to become a 
trierer aertailmaoaase as a member ofthis 



oovrt of in^peachmenjb. Suppose Mr. 9aU— and 
I wish the gentleman to understand that no I 
personid olEense is intended to him. and that 
this IS purely a question of aw; It is fk ques- 
tion of omr nghts, and it is an objection ttiat 
we make Kimply upon our rkghts. under the 
law But ir a eitlzen of Kent >cky ran lie 
elected to the Senate, and his quaaificattons 

ga><sed upon, and can be allowed to sit in the 
enate. he may r«'turn to KenCupky the mo- 
ment the si«'nMto h'ts acUourned, and he may be 
elected a Senator from that State for the State 
ef Kc'itucky. He may be at the same time a 
Sent' tor ic ttt*> Stdte of Kentucky and a "Senator in 
the State ot Tennesst e Can that conclusion he 
avodeiy Tou have th ought proper here toif- 
nore the fact t^ at he i* a^citizen of the State of 
Kentucky now, and also at the time he wits 

aualifled as a member ef this body. Under 
Iii^ ruling he might be at the same tiine sitting 
in a cmrt Of impeachment at Frankfort and at 
Nashville. Gun that be evaded? Does not the 
ftiatementof tbe proposition at once show thivt 
in tbe very nature of things cit zenship is al- 
ways necessary to the hdlding ot any position 
of trust, (^ honor, or profit, in a State, by any 
individual? Byit then, it that were the tact, and 
theSenate chose, either firom ignorance of the 
fiict or in violation Of iti duty, to receive as a 
duly qualified member of tbis oody a Senator 
for the general purposes of legislation, I don't 
see any mode by which the evil cou^d be cor- 
rected. I do see a mode, Mr. President, by ' 
which, so far as o ur right -i are con c^oed, so tat 
as the question of his* sitting as a jud^e 
in this court is concerned, how. we Can avail 
ourselves of the facts ot the case, though they 
may have beeii ignore I by the Senate in the 
reception of one of its members. We go ujion 
the laots as they are to-day. We go upon the 
facts as they were at ihe time tbe ao embers of 
the Senate were.qualifie i. and we say in regard 
to our rights th>it no citiz<n of the t-tate of 
Kentnclcy cmu sit an a member of this Court of 
Impeschment i>>r the tri^l of our cau^e. You 
may hav«> done what you please in regard to 
his qualifications as a Senatoir; but when you 
attempt to impose upon us what you have done 
as. members of the Sei.aie, when our rights 
come to be investigated and adjudicated upon, ' 
you have, given us the corre^pondiiig right to 
ask what are ithe facts in the case. We say, 
that, although you miiv have determined thJ 
this gentleman May sit as a member of the Sen- 
ate,4i6 cannot sit as a judge in this Court of 
Impeachment, because, as a matter of fact* 
he was then a citizen of the Stete of K* ntaoky. 
Though the Senate has fiassed upon his quau- 
flcations as a senator, he was then in point of 
fact a citizen of the State of Kentucky, and he 
is 'no w a citizen of Kentuok y ; and we come and 
make objection accordingly. I^ow, such' a 
thing as a vacancy may exsiist in the Senate of 
the S^te of Tennessee There is such a thing 
fS death, as reeignation, as removal.. Then are 
we not at liberty to resbrt lO^the statutes of the 
Staite of Tennessee in order to ascertein what 
constitutes a vacancy? Now the Constitution of 
the Dnlted Stetes^ provides that impeachment 
^haU reach to tbe trial of the chief executve offi- 
cer of th^ United States and ofalloiviloflicers. 
It wat decided in the case cf Blunt that he was 
not a civil officer, the constitution being that 
he- 
Mr. Trimble— Pe was not an officer, wlthhi 
the legal meaning of the term. 

Mr. ifiwittg— Very well, within tbe legal 
meaning of the term. Therefre he was not li* 
able to oe tried by « Court ei Impeachments 
tie was a Senator, and therefore not a civil 
officer under the constitutton. That must hat* 
been the Substance of tbe decision. I appre- 
hend though, that, whatever may have beende- 
c ded, this is the substance of the decision of 
that Court or Impeachment, th«t Mr. BIub% 
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wim ifM anrafipiea Before fhe Senate of tl>e 
Vnited States, was sot liable to be'tr ed 4)etore 
tUat court, because ho came pot within the 
words r>f t^e const tntion We hfiyeread from 
the statutes of the State of Tennessee what is 
defined to bo avacanc/ in office. Now 1 will 
8ti)[>po6e, Mr. President, that the Senator irom 
Dyer was properly and duly qualified as a mem 
ber of the senHte, that he was t^en a citizen of 
the State of Tennessee, and that we could not 
object I say I. will suppose that we ronld not 
object t^ him as a Senator unless something had 
occurred since his qualifloaiibn as a member; 
but if anything bad occurred since hts qualifi- 
cation as a member of ihe Senate, bv which he 
bfts lost his position as a member of the Senate, 
and when the Senate has not- adjudged that 
question, Ixcaif se hayiBg^mce adjudicated upon 
bis qualifications they haye taken noiurther^ 
notice, and in fact he removes out of the State, 
or he dies, or he resigns, then wmuM not the 
question o his senator&hip be brough. before 
tne enate ? 

Mr. Trimble— The very thing we deny is that 
you can do it. 
Mr. Ewing— I kn'»w tou are denying it. 
Mr. Patterson— You haye not shown any au- 
thority. 

Mr. Swing — We think we haye an- 
tbOTlty. We haye ihe constitution and 
the la^s. We look at the statutes, and we 
say, if this member were properly ad- 
mitted as a member of the Senate, that at all 
eyents he has now yacated that ofllce, and is 
no longer either a member of the Senate or a 
member of this court. I belieVe I might call 
your attention to a case where a member tsom 
ibis county (Carter) remoyed t«> ^ew York, and 
was decided to be nolonsera member or this 
body. I don't recollect ihat any other cause 
was assigned. I understand he reihoved from 
this State to the State of New York. 
Mr. Trimble— Mr. Carter resigned. 
Judge Brien— \ot until after the election had 
taken place and his successor was elected 

Mr. Ewing— I uon*t exactly know all- the 
facts of thi« case. 

A! r. Trimble— We haye got the facts in this 
ftMse. 

Mr. Swing— That Is a good Joke, but I d'vn't 
think it wUi matter. So much fur a preceiiebt. 
and that is all we ask in this case. 

Mr. Trimbie— it is not arlroitted that Mr. Car- 
ter yacated his seat by rea&on of removal to 
K«w York. 
Mr. iSwing— Well, an elect! 'U was ordered . 
Mr.,Trimble— A meoober who is now present, 
and who was in the House at the time, s: ys that 
bis seat was not cousidered as vacant until he 
actually resigned 

Mr Kwing— loan only say that an election 
was held betore the pudge retnigiked. 
Mr. Trimble— duch is not the tact. 
Mr. Swing— WeU, I was only acting on the 
statement of other gentlemen 1 mi^st Of course 
defer to the statements of i.ther&. Judge Brien 
and Mr. East say the Iia<-t8 are so. 

Judge Brien— That is my recollection dls- 
tinctly. 

Mr. Maynai^— I am told that the resignation 
was sent m at the sumTner session, but that it 
was not accepted until this next election. 

Mr Ifiwing— Was there any ele^ition in the 
meantime? 
Mr. Mayaard— I am so infi»med. 
Mr. li. wing— Perhaps we cau get something 
Aromthe Journals,, il it is anything of impor- 
lince. I was on)y stating this as a precedent, 
fu thong|it to be law in nndtht-r branch of this 
very cleneral Assev^bly, a id I never h ard this 
doabte t bef >re. 

Mr. Trimble— Now, I WiU state to the gentle- 
man a case that is a preoed^-nt. that occurre<l in 
18BI The benator from Chattanooga changed 
bis residence from Chatttfnooga aiur he was 
eiected Senator, and sat here, and lie went to 



Memphis. In January, 1861, be came back here 
to the called session, and sat as a Senator from 
Chatt inoQga^ having his residence in Memphis. 
According to vour theory, removal from one 

8 art of the State to anottter would be thd samo 
ling as removal irom one State to another 
Mr. Swing— N^ow, may it please th^ court, is 
it p' sslble tnat the gentleman will introduce 
the fact here, of a meaiber of the Senate f^ittipg 
as a Seiiator, that he had changed his resiaencf, 
as a precedent upon which thi8 court is to act! 
Mr Mafl has been sitting as a member of trie 
Senate al* this time. I don't know whether one- 
half of the Senators re.<%ide in their respective 
districts or in the State I have not troubled 
myself to inquire I apprehend they do, as a 
matter of fa. t. But if the question had been 
made in regsi'd to that Stuator who noyed 
from onep^rt of the State to the other, and who 
came back i^nd then offered to represent a d s- 
trict of which he was not a residenl^, that would 
haye been something like a precedent TB<e 
precedent I was t-ndeayoring to quote wa&. th^t 
the Le'^iislature had taken aciion on the ques- 
tion, that they had undertaken to rearard as a 
vacancy the rfmoval of cue of the mem- 
bers of the House of Representatiyes from this 
State to anotner State. What could haye 
been passed over sub aiUncio at the time is not 
the question, because no question was made. 
And if no question was niacie. the fuct may 
never appear. The matter c fact th< n iuuet be 
presented in some shaoe, either to the Senate, 
to the House of Repre6entatiyes.orto the court. 
But we come here to-day and press the oues- 
tlon ;. and say that a citizen of the Sta'e of Ken- 
tucky, whetber at. the time his qualifications 
were passed upon, "ud he was to all intents and 
purposes, so tar as thepyblie interests are con- 
cerned, a Senator, that bubsequent to that tim^ 
circumstances nave ' changed. He may 
haye been a Senator then, but he 
is now a Senator no longer. He has 
yacated his office, and as this matter h:<s not 
bt^en Drought to the notice oi the court, we have 
a riffht now to a judgment from th> m and that 
is whether this gentlemen, i he were a resident 
of Tennessee at the time of his election, if the 
Senate pat>sed upon his oualiflcations, whether 
by removal irotu the State he could btill remain 
a member of the court ihe question was very 
strongly put by one of the gentlemen on the 
same side with myself. Suppose one of these 
gent!em<'n should have sworn allegiance to 
Queen Victoria, or to His Majesty Napoleon 
th^ Third, Hince he was qualified here as a Sen- 
ator, and that f set were brought before this 
court, whether under the Conbtitution of Ten- 
nessee, and th^ laws in regard to vacancies, that 
man if^ould^e qua ifled, huying foreign interests 
and no interest in the 8tate or Tennessee, and 
none eyeu in the united States, whether he 
would be qualified to sit as a member of this 
Aenatjana this court whether we would not 
be bound to eliminate him, as another Senator 
has been eliminated, from the court When thia 
auction of vaca ncy co'nes to be settled by the 
Legislature Of the State or Tennessee, in pur- 
suance of if sgeoeral powers declaring what 
shall constitute a vacancy in regard to a legis- 
lator as in regard to a civil officer, what is to be 
done; for »he word vacancy, in and of ittielf, is 
is suhjeot to definition, what is a vaoancyf 
Does death make a vacancy? It is so said in the 
constitution. L^oes resignation make a va* 
canjy ? It is so said in the constitution. 
Does removal make a vacancy? That 
is not alluded to. But ihe Legislature of 'ien- 
nesste has undertaken, in tho most general 
wordb that may be adopted, to say that any of- 
fice— and I whdly disagree w|tb the gentle- 
men when they ^ay that tht^ office of Legislator 
is not an office, because I do not know any 
other language to employ, l was obliged to 
say that nie office of tne i» gislator ought tp be 
vacant, I then used the words of the statute. 
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that any office in this State is vacated by the 
death of tb§ incuai^'ent, by his IresigBatlon 
whea pennitted by law, by teasing to be a resi- 
dent: ot his'tstate, or of the district, circuit or^ 
cionnty, tor which he wa^ elect'*d or appointed. 
fToW, brmflrlng bick tl^e attetition of tbe court' 
to ihe position that we occupy here, w6 say that 
this oince is vacated. I reaa ftom tbe constitu- 
tion that whenever va -anoies happen in either 
Hohse, the Groveraor fbrthe tiine being shall 
issue writs to flli such ya<*anc.ies, and that then 
the Liegislatnre comes and undertakes to defliie 
such vacancies, and states that tnis shall apply 
to every office in the Stat-eof Tennessee. Cer- 
tainly it is as important in reg' rd to leirislation, 
it seems to me, that a man should have an 
identity wth his constituents, as that a petty 
officer, a clt rk or a ranger or a sherilT, snbuld 
be identified with t^e interests of tbe people in 
regard to wnom he undertakes to »ct as an offi- 
cer. Here is a man livlDjg in Kentucky, who 
has no identity of interest with the people of 
TennesBoe, and who id to be presumed to care 
nothing for our in terests. It is a matter of play 
to him if he is a citisen of Kentucky. This is a 
matter of deep, of h:s:h, of abilfaig interest. A 
man who has removed from one d strict to an- 
other is s( ill identified with the State, andhi^ 
action may be looked upon with some dejrree-Of 
allowance, but in regard to a man of a foreign 
State; who has no identity of interest with Che 
peepie of Tennessee, we say that ic would be 
ah anomaly in judicial proceedings, in addi- 
tion to that star lir>g anomaly to which T 
brought tbe attention of the court, that he 
mighr. be at the same time, according, to tbe 
doctrine of the gentlemen, sitting in a court of 
Impeachment in the town of Frankfort and ih 
the towu of Kashville. Our oWeciion is madfe 
as early as we can make' it. wd saj that he is 
not a competent judge, under the law and tbe 
Constitution uf tne State of Tennessee, to ce-' 
cide thi$i case. 

The President— Is the court ready for the 
qnestion ? There t eems to have been so n i e dil- 
lerence ot oniuion between the counsel in re- 

fard to the pr« scntation of this question. The 
res'dt^nt wiiPbe g'adf^ the counsil to de- 
cide, or to agree aviong themselves in what 
manner the matter wiU oe presented. It the 
President understands it, the question is 
whether the Se&ator is a competent jud::e in 
this court. 

Judge Brieh^I don*t think really that that is 
the qutistion, unless it is assumed that all the 
Ikets stated are correct. We propose to inter- 
rogate the Senator in order to see whether he 
is or not a competent member. 

Mr. Trimble— The question is, l3 the excep- 
tion taken to W. K Ball, Senior frpm the 
Twenty-third District, to -wit: That he is liot a 
cbmpetent judge in this court, well taken or 
not? 

Mr. Ewing— That will do. 

Some little debate here arose as to whether 
tihe counsel, reporters a^d spectators shbuld re- 
tire, under the rule. 

Mr. Mavnard— If I may be allowed to say a 
word I will state this rule was adopted at an 
early stase of the proceedings, and It was only 
doing whttt I suppose every court doe? that is 
composed of more than one indiyiduaL W heje 
a ca e is presented, the argument is heard, and 
the cocirt retires for con8uTtati<m to its con ul- 
tationrpom, Mhere it del berates As in the 
Supreme Court, there are somH questions pre- 
sented for the decision of which the court aoes 
not wish to retire. They are settled, perhaps, 
by a li tie consultation en the bench. 

Several Senntors here stated that they de- 
sired to have the rule enferced. 

Senator Hall— Mr. President, l^efore the coun- 
sel retire, I shall request that apapdr whiclLl 
hftve shall be read. 



l^r. Trknble— The time has not come /or the 
nse of that. 

Senator Hall— I doB*t know but that thU 
would be a proper time, and I prefer it fo be 
read. 

Mr.Trimb'e— Isubmit to the Senator that 
this is Sim ply a rule of law; for the court to de~ 
cide whether the exceptions are well taken. If 
the member is examined on his 9otr dire^ then 
the fkcts will appear. 

[It was decided that theru^eof tbe court 
should be enforced, and all but. membeila and 
officers retired.] 

The doors having been opened, the President 
announced that a majority of the court had 
voted not to sustain the exceptions. 

The Clerk then read the minute^, from which 
it appeared that the member fW>m Dyer (Mr. 
Hall) \% as excused from voting. Tl^e vote was 
taken by ayes and noes, and the court nnan- 
imonsly resolved that Mr. Hall shonld retain 
his seat, as the exceptions to the Senator were 
not sustaliaed. 

The President— The court is ready to proceed 
with the next case. 

Mr. Trimble here presented the following pa- 
per, which was read by the Clerk : 

"In the matter of the impeachment of the 
Hon. Thos. N grazier— before the Senate of the 
State of Tennessee, sitting as a High. Court c^ 
Impeachment: And now come the managers 
on the part of the House of Bepresentatives to 
conduct said impeachment, and reply to the ex- 
ceptions taken by the impeached to the compe- 
t ney of Hon. J. Powell, Senator, etc., and say 
that the reasons alleged in said exceptions are 
insufficient in law to disqualify the s^id Sena- 
tor Powell from sitting as one of the Judues'of 
this Hiffh Court of Impeachmeht. Whereof 
they are ready to show.** 

.Judge Gaut— Mr. President and gentlemen 
of the court, we don't intend to ar/rue that 
questfon any further. We leave it to the. court 
to decide. 

Mr. Trimb*e— Onthepartofthe State we re- 
fer to the i^uthority reierred to the ether day in 
the case of Pickering. 

Mr. Trimble then read the following trom 
the Annals of Congress: 

< 'Early in the trial a question was raised as to 
the propriety ottbosegentlempu. viz: Samuel 
Smith, Israel Smith, and. John Smith, oi New 
York, who were durinjK the last session m^u- 
bero of the House of Beprfsentatives, and voted 
here upon the question for impeach 'ng Judge 
Pickering, sitting and voting as Judges upon 
the triaL 

•*M>. Smith, of New York, wished to be ex- 
cused J 

>'Mr. S. Smith declared that he '!^on*d not be 
influenced from his duty by any false delicacv; 
that he, for his part, felt no delicacy upon tne 
subject. The vote he had given .in the other 
House to impeach Judge Pickering, would 
have no influence upon him in the court. His 
constituents bad a riglvt to his vote, 
ai^d he would not by any act of bis nc- 
prive or cuBsetit to deprive t^em of that 
right* but would claim and exerose it upon 
this as upon every other qu' stion that might be 
submitted to the Senate whilst be hadthe nonor 
of a seat." 

Upofi the vote, it was carried by the usital 
majority. 

Mr. Trimble continued— The case is explained 
at greater length, but the substance of it is that 
members .who sat in the lower House and voted 
for the impeaohqaent, and yfore afterwards 
transferred, must, of course have formed and 
expressed an opinion. The court decided that 
none of the memf>6ri» were incomp<aitexU. 
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Vr. Swing-.We have only fo say to that tliat 
they were permitted to sit. It was our opinion 
that Senat r JFrazier was competent, bnt we say 
that, the coart having decided that ho was in> 
oompetent. by the same rule th^y are bound to 
say that Senator Powell is fncompetent. 

The court was then cleared . The doorf haying 
lieen opened, the President announced that tbe 
oourt had decided that the ezcept^ns to Senator 
Pow^ were not well taken. 

The Clerk road tbe vote, showing tl^it the 
members unanimously TOted that Mh Powell 
•hould r tain his seat. 

Benaror Hall— I feel it due to myself as well 
as the public, and for the information of the 
counsel on. both .sides, and the C'>urt, tbat I 
should "have entered on tne minutes a state- 
ment of my. portion sinee I have b^en a. mem- 
ber of the Senate of the* StaCb Of TOnnessee. I 
wouM ask tbat the ClerK read my statement^ as 
I believe it is necessary for my nrotection'in 
the future as well as tbe r resent, i want noth- 
ing but what id fair, bat I want my position 
understood. 

The President— It is for the court to decide 
-whether this be r«ad or not. 

Mr. 'I f imble— I would suggest t^ at the Sena- 
tor defer tbe n^atter until morning, and then 
vresent it. It caii be as well done then. Gen. 
Thontas Is h4>re in the library, and is detahmd 
ftt>m nis post. He' >s compelreu -to leave this 
evening, and his exam n a ion will probably 
occupy the balaoce of the hour. 

Senator Hall—it will take but a few minutes, 
I would like to have this »^temOut go in con- 
itectien with what has already been done. 

Mr. Trimiiie— 1 would say to the Senator tbat 
his easel) nottouehed at all personally, it is 
a question simply of law which, the Senate has 
decided, and does hot affect taim in any "why. 

Air. Hiill— I think it does, and for that rea- 
son I don't i^ibh to be placed in a false atti- 
tuae. 

Mr. Triniible— I am not objecting to i,ts being 
tsad. would, state, however, that as Gtnerai 
Thomas is here in the library, it would be weU 
to defer this matter till mori ing. 

Senator Seu'ert— i would sngge t io the Sena- 
tor from Dyer th%t pernaps it will Cake longer 
than he anticlpa.tes There mi^y be objections 
to its being put iipon the Journal. 

Mr. Trimbl»— we don't object to its being put 
on tbe Journal, but surest that the matUr tte 
deferred till morning. 

Mr. Hail Jthen withdrew his request out of 
respect lO the wlah^s ot the counsel and several 
members ot the c^urt. 

Mr. Trimble here stated that it was usual in 
inch courts to have the testimony taken dotvn 
in writing, and buggested that H. M. «iobarn be 
employed as a reporter, and sworn in as auxili- 
ary oittcer of the court. 

On motion the. Senate <}ecid«d,by a vote of 15 
ayes and 4 noes to employ a reported, and ft. 
M. i oburn Was then sworn in by the clerk.- 

The. prosecution on tue part of the SUto then 
introduced Maj: Gen. Qeo. H ihomaa, at a wit- 
ness in the case. 

Tbe feDowing is the form of oath to be ad- 
ministered to each witness by the principal 
clerk of tbe court: 

Tou and each of -you do solemnly swear (or 
affirm) upon tbe.floly£va»gt»llst of Almigbty 
God, that the evidence you shall icive to this 
con ft in the case now pending in the Senate of 
Tenne-see, sitting as a High Court of Impeach- 
ment, in which the people of Tenoessee aire 
plaintiffs and Thomas N.Frazier is defendant, 
shall be the truth, the whole truth, and nothing 
but the truth, so help you Qod. 

And the aforesaid oath shall be administored 
by the principal clerk ef tbe Senate. 



The vote on tbe question submitted was taken 
by aj OS and noes; ayes 19, noes 0. 

General Thomas was duly s^m by the> 
derk, and testified as follows: r 

TESTIMONY OF MAJ. QEN, &EO. H. THOMAS. 

JBeamination in. ehi^: 

Question by Mr. Trimble. (State counsel.) 
Were you In command of a J>ivi$ion as Major 
General in July, 1S66, General Thomas ? , An- 
swer. 1 was. 

Q. And where had yon your headquarters? 
A. At tMs place, at Mashvi lo. 

Q. Tour permanent headquarters at that 
time were here at Nashville? A. At Nashville, 

Q. Were you here during the month of July f 
A. I was. 

Q. In coiBmaad at this poet? A. At these 
headquarters. 

Q. Do you remember when tbe Governor 
issued his proclamation conveniag ihe General 
Araembly in extraordinary session? A. I do 

Q. Do you remember the convening of the 
li^islature at that time? A. I do. 

Q. Members were in thehabt of calling upon 
you, were they not? Were jrou at the Capitol? 
A. I don't think I was at the Capitol during 
the tme^ but- i saw members in town. 

Q. And knew that th^ General Assembly waa 
oal ed togfther and about to convene? A. Y es. 

Q. Whtit was the state a|id temper of the pub- 
lic, mind at that tlm- , as far ias you can judge, 
here at Nashville? A. Judging from tbe— 

Question objected t). 

Mr. Ewing— May it please the court, I don 't 
know whether that is a competent question in 
this caso. I don't ihink.it is of any importance 
what tbe state of tne public mind was at that 
time. I object. I say, because I think it baa 
noth'mg to ao with this cause. The defendant 
i« not r* sponsible b> any means ror the state ot 
thepub Icmipdat that time. He ia a judge, 
and-had to decide a question of !aw presented 
to htm and whatever may have been the state 
of the public mind at the time b wh jUy imma* 
terial 

Mr. Trimble^We think it is material to put ' 
the picture as it hwpened in life befoiethe 
mind of tbe Senate. I don't know how to pl>:oe 
it before the senate exnept by describing it «§ 
we saw it at that time living and moving. I 
think that it is material to the result of tUf 
case to Show what was the state or temper, L 
don'tsayof the whole public, but the prevuiling 
temper and dispos tion of tbe public mind. 1 
tnlDk, l»ls material to show wnat tbe temper 
and feel ng was, and to show tbat the impeached 
party knew it and telt it. 

Judge Brien— It certainly can be a matter of 
no itnportance in this trial what anyoody olso*i 
acticms n^ay have been. The defendant is not 
responsible for that ot courEO; but what may 
have been the state of the public mind, at 
the iim€ can have no ipiluence upon him one 
way or the other. It might •pen up tbe door 
to prolong this trial be>ond any limit that 
might be calonlated Upon. Suppose that a 
witness should beiintrocluced by us toshow thav 
tlie publie mind was one way. That would ba 
the ^pinion•of tbewitnes8,and il it was material 
at all we would have to introduce evidence to 
rebut it. A witness can only state tacts, and 
the^o racts most be perti»'ent to the- issue we 
are to try. The issue we are to try is. whether 
Judge Frazier has been guilty of a folonyas 
preacribed in the art;ole« or imp<>achment. 
wha(ev«rmay have been .the opinion of the 
public mind can have no influence whatever 
upon Judg«) Fniai«r. He is net to be held re- 
sponsible Tor that opinion. He is to be tried ao* 
cording to the articles of impcrachment. This 
is justlifce any other nrimintil trial. The facto 
detoiled against him must be pertinent to the 
ii8ne» and nrust affect him and no one else. 



Mr. Trimblo— If the co«^ ptiease, I x«sud the 
qaestidik rhat I askeiJ— . 

tfudsre Br|ea- Yoa will Allaw me to saj a 
word f It was our (»bj Motion to your queanoo. 
AU I want is to astaiiliab a rale. The rule i» 
that the objectinff party has the conclusion. 

Mr. TrImU-— f ou reply and I rcjeln. 

Judge Parterson—If thecmrt please, the mle 
that hoMs in matters of arguihettt does not<hOld 
in regard to testinumy. 

JocUe Ganu- vtr. PretideBt an^ gentlemen 
of tbe «eiirt : I see tome lawyiers here, memben 
of this conrt. As to the opening and conclusion 
in t^is ease, (he State ht9 it. but if ire make an 
objection to the introduotion f testimony, and 
atate our ot^ection, then the other skle is to be < 
heard, ami we have the condualen; and I ap< 
prehend tber^ is no lawv-er ia Tennessee who 
reflects a little on the ^estion, that will deny 
that this has been the unlTeraal mle in all the 
conrts. 

Judge Brien^Xhat is the nniveraal rule 
tarougbout tba oivilised wprld. 

Mr Trlaabl»— 1 would llk« to see the trua rule 
adopted. I am a little rusty in the practice of 
the law. But the party who alttrms has the 
rijrht to open and oonolude. ^ 

tfudge Brien— We say the ti^timony is inad- 
missime. That is the affirmative: 

Mr. Maynard— We put in an objectipn in re- 
.gsrdto the suffioieocy or those exeeptions to 
Demb<^rs ot the court, and the counsel on the 
other aide claimed the benefit of opening and 
concluding the arffunient. and did da so; but I 
dbn't imairine that it id a matter oi any great 
importance. We are not playing a game for 
theLiSttag. 

Judge Brien— This was done toput an end to 
constantly debating questions o( this sort 
This is the rule established universally thitouii^- 
out tbe world. 

Mr. Swiug-rr-X th*-nk I«an state how there 
may be no d filoulty about it. All testimony 
is competent unless it be objected to. Any 

Suestioa now asked Gen Thomaa is competent, 
: we don't object But if we do object to it 
we put ourselves in the affirmative. 

M r. Trim ble -We affirm a negative. 

Mr. OSwing— TeSy sir; but \ou have aright 
prima /eteis to pat any quest iou to G^n. Thom- 
as, >na if we don't object' to it, it must be re- 
ceived/ It we obfeet we have the affirms ve. 

Mr. Trimble— We will' waive 'this for ft few 
moments, and gdt the boolL ard see what the 
rule ia. Whnt 1 derail e to prove is a fact, and a 
great fact. It ijiay not be a particular faet, bu^ 
It IS a geueral faot; the condition and temper pf 
' thQ city- a4 the t)m« is a fact, tiud must be 
proved like any other fact. The party can be 
crosb ezamine«J on tbe same fact; and I submit 
that we attempt to prove a general fact in 
proving »he state of tbe pubUc mind. There 
was, for instance, a proclamntion by the Gover 
nor, convening the Lfigislatn>e oi| an extraordi- 
nary ooc sion upon the matter of an amend 
ment to the con titution proposed by. the Con- 
gress of the United Stetes for raiiflcation Or 
vaJeetion by the State Legislatures, and Which 
was objected to by the Presi ient. It raised twa 
parties all over tne land, for an«i against it, ao^ 
companied by the usual heat chat^araoteriaes 
political questions. That is the fact I wish to 
establish, and to show that such a 
temper an^ disposition nrevailed here 
at NashTille against this measure 
of tbe gov*^rnment, against the a'ition of the 
liOgisIature; and to show that there was an at* 
tempt lo break np the LegialaiUre nnd th^t 
this was'generallyl^nown, and known to iho 
impaaehed party, and that under all thea^ cir- 
eumstanoes he, a Judicial ofl|eer, took a step 
(for him I think a fatal step^ to assist in thedis- 
organisation of the Legislature at d in the dis> 
organization of society.- Thi^ ia the geuural 
train of thought that iias passed through my 
mind. 1 wish to prova it aBd^ to xeoaU the 



flMt^$ and if I were canable ofgntttng tiie 
witness tq paint and describe tbe aoenas that 
were enacted here for ten or fifte«*n or twea^ 
days, I should like to do so. We expect to 
prove whajt occurred at the court house, the 
immense mass of people that w«re there, the 
high degree of excitement that existed in that 
crowd when tbe o^se was on trial, and that it 
roae, even in the temple ot Justice. =o ai^Iause 
whcH p'^litioal c:ap-traps were thrown out. 
That is what we wish to prove. 

Judge Brien — upp se. Mr.'TtimMc'that you 
wished to prove pertinent facts that «6oakl be 
material. Bur. sup 6se yyn co^dd prove by 
General Thomas, a^ you could by every wel 
read man, the gre^t prospect of a war m Bn» 
rope, what w<nild that availf ■ 

Mr. 7rtmble-*NothiBg. 

Judge Brien— I>oe8 ihat iUusthtte his gulHor 
inhooenee— tbat is, what occurred ih tms cityf 
If you Wish to show th :t Judge Frazter had 
anything to do with that, it would be perti- 
nent. 

Mr. Trimble— If Judge Frazier is not-brought 
into connection with in s passion, it won*t hurt 
him. 

Judge Brien— ftuppose you could prnre thaA 
Judge Frazi«;r was exited, unleas yoo could 

grove some act b^ did, Ibat Wonld net amount 
> anything. Is a man reirponaible f >r being ex- 
eit d? Is be re^penstb'e oeeaiuae he sees two 
men in a flgbt, aiid looks on with interest, but 
takes no part in it? I say tbe testimouy it 
wholly irrelevant, even on tbe suppoaition jro« 
maae. 

Mr. Trimble— I suggest to the coun^i, that if 
the case of the State is to be cut up in this way, 
we- will get taotbing in. If we donn make 
all the iniks that constitute this chain, ai 
course the canse falls; but we cannot 
make them in tbe single reply of a witness. 
That is one of thelinkb we prnfnose toeatablsh. 
It is tor the court to deci'ie on the fact of its ef- 
fect uptm tlxe community-, o^' its tlTect on Jud^re 
Fras er. The counsel asks if a man is respon- 
sible who sees a fight, and s rands by, but takes 
no pnrt in it f 1 admits that he is not responsi- 
ble ; but ttaeo, if there is a gre t polti ic il excite* 
ment existing in the country, and aii attempt ii 
made to break. up a properly convened assem- 
bly, about to act upon a MO'itioal matter, and a 
juai« ial officer is drawn into tluarheat'of paskion 
or is under tts influence, then I submit chat ha 
is responsible for that. 

JiidKe Brien— Ton mirst prove some aobkof 
bifl; ybu^mnst make a link that will do to weld 
to another link. 

The President— The question before thia coart 
ia, is this question to be ans weredt 

Senator Smith thought the sixth rule adopted 
by tbe court would^govern the caai. 

The President— A difficulty seema to arise 
here. -- 

Junge Brien- Will you allow me to state a 
rule which 1 thiok has been adopted tn all the 
oou ts f It ?s thMt tne President determines the 
question, without referring itt * the • ourt, ttn*- 
i«ss ther^ should happen to be a d'lTercnce of 
opinion betwetm tbe Pre»idenrt and the court. 

Mr. Eastv-The question is whether or not the 
Clerk of the House is bound to take down the 
testimc^ny. 

THe President— We are trying to keep a 
journal, a record that will be read here ererv 
morning When a questioa arises betW'^en the 
counsel about the admissibility of testimony, 
and tbe question is put and theae islen is made, 
how Is that to go on -the journal ? 

Mr.^ast— It is voted upon to-morrow morn- 
ing and passed. 

Mr. Tnmble— tts very easy to make up the 
Jpumal the Journal Will show it. A particular 
question is aske^i General Thomas as to the 
» tote of mind and temper of thd people of Kaah- 
viUe in July, 1806. That can be MtaMd oo tM 
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Joamal afttlie qnesUou olt>)£cted tp by tbp oonn. 
a^and Ih^ Hike vote of the court will Ikj given 
onihe iotiniBl. 

The Fi^esWent— This fs an importafit matter 
at the outset, and the fresiden-frwonldpteier 
referring it to the court. 

Mr. Tnmble~It is a question for the court. 

Ur. Maynard— Itis manifestly a qiie^tion for 
the court In a precedent in Judge Peck's 
ease the questiou was put whether the witness 
Bbould be required to answer the question. 

The President put ther question in for ^n , and 
the court decided by a voie of 18 ayes to 6 noes 
that the question should be answered. 

Mr. Trimble— General, you will please answer 
the qnestioB now. 

fM T. Ewing— W e wi» b to have a right to re- 
serve the qu^atioQ whether this ca^ be cob- 
tidered by the court la making up Its de- 
Mr. *Trlm> le— It is already <ieoided now. 

Question by Mr. Trimble—you said, Crenera^ 
that vou were a Major Gt neral, and had your 
headquarters here during JulvV A. Yes. 

Q. U'hen J merely ark you the ^nestion; be- 
ing in^ that situ^tiun, wh-it waa the sk^ of 
mmd and the temper o^ the ileo^ 
pie in the city o' Naehvills at that time? 
▲. There was considerable excitement. I 
eould observe it from the con versatioh various 
persons had with me. and what I read in the 
vewspapere puUished hi tb^ city at taat 
tim« 

Q. What was the temper of the times? ▲. 
Tfal^oommenta of the papers were very severe 
on'both -^iaes^ and so -were the remsrks^of tho&e 
persons Wbo oonv4>r ed with me. 

Q. Is that ihe only reply you wish to give? 
A . fee* 

Q. It was your duty, was it not, at th^tt me, 
1^ preset ve peace and(jr<ier in society, if there 
had been an outbreak?. A. ItWasmv duty,, a^ 
oommanding olIlcvBr oi' the Mil tary Division of 
the Tennessee, to see thiit there was no open 
outbreak against the Government, and tp put 
any open outbreak down. 

Q. IHd Governor Brownio w, whilst the liOg- 
Mature was hi session, a<eply to )0u lor ad in 
any way to ezeonte the law? 

2jL>. Swings We bbject to that, may it ple^e 
the court. 

Mr. Trimble— Well, state your objf^tlon. 

Mr. E^ng— We swy that what Governor 
Browmiow may have done- or may have thougiht 
in regand to this matter is of no pertinence to 
this trial. 

Mr. Trimble— Well, how is it poesible ever to 
make out the case. Tlie testimony must be got 
in by laches, but if every inch is euc otf as we 
propose to get it in, how are we evejr t • get the 
case beiore the court? It is material, J think, to 
show th >t such was the state and temper of the 
times tliat the Governor of the State • aptili&l 
to General Thomas for aid to execute the law of 
the State, so as to procure an organisation of 
the House of Bepresentatives. We f^xpect then 
to prove that General Ihomas ap- 

glied lo the headquarters at Wash- 
igton. sending the rfquest that was made 
lyom Governor Brownluw. And we expect 
to have the reply that was made to Qen. Thom- 
as, and we expect to show thHt the Legislature 
could not organize it elf. We expect further 
to prove Ibat there was a time when, from the 
same headqu rrers at Wasbinff on, an order 
had been sent here! that if miTitary aid was 
necessary, G^v. Brownlow was to apply Ibr it. 
We expect to prove that^ chain of facts, and that 
thev were fiftoce of general no oriety, and espe- 
cially obliged tb be taken notice of bv a Judi 
dai officer, under the circumstances. 

Mr. Maynard— It was part of his oifiioial duty 
to know it. 
Mr. Ewittg-We ikM^tthhik that, as k Judi- 



cial officer. Judge Firazler bod anything to do 
with it. He had a pnr«^^ qtlesaon at law eelbre 
him. Re was bound, under t^e constitutioh 
an'f his oath, to decide that quest on accoitling 
to tbe law of the land ; and whatever may have 
been dfline by Qor. "Brownlow, or by anybody 
else, or hstse been done or said by anybody else; 
we deem wholly impertinent tp any is^ne thav 
is made here in regard to his guilt or innocence* 
If he was bound to take not>ce of this excite- 
ment; if as a Judge upon a question of law, 
nuroiy of law. »nd a question of duty, 
he had been bennd to take n<4iee of this excite- 
ment, then the qiies ioti might assume « ciiffer* 
ent aspect; but if as a fudge it wad his duty to 
look to th^ law au'i to the law alone, th* n we 
8^ that the question In regard to wh«t individ- 
uals may nave done upon -th« supposition of 
excitement in the community, is not materiri. 

Judge Brten^Ad a Judge he ought not to 
look at it. 

Mr. Ewing— He olight not to look to any 
threats or to the roar of p • * b > ic opinion. 

Mr Trimble— That is what we say. 
• Mr E * ihg— We say so »o •, andt^atyou must 
coanent him W'itb that excitement and prove 
some overt act. i he overt4USi on his part would 
first have to be proved, and then the testimony; 
on that point could be adduced. 

Mr. Maynard— Will the gentleman allow me 
to ask him a question? Suppose the Judge, 
knnuing this state of dkffigs, knowing ti la 
seditious purple to overturn the government, 
h^ ma<^oa decision in violation of law, svb- 
verstive of law and in the interests of the se- 
ditious party. 16 not this unimportant matter 
Ibr the court to ascertain? 

Mr. Ewiivg— Whenever it. is shown that Judge 
Frazier was connected with any sedition or se- 
ditious parties, that he conspired with anybody, 
that he was part of a conspiracy, then all the 
crcnmstano^'S that surrourded tiiat«onSitiracy, 
whatever may have been its tendency, would 
be com|>erent testimony. But cases have ex- 
isted beiore where tnere was great public ex- 
citement andju'iges haveri^ea up to the hiuh 
tone of their ••uty ; and-we expect to prove that 
that is the fa^.t in this case. There may have 
been influences on one side or the other. When 
they say tnat he was connectei with any influ- 
ences of i hat kind, tben ic iHcomperent to <e1i 
tis of that ; for we cannot see as yet that there 
is anv basis upon which these collateral cir- 
cumstances are to be^founded. 

Mr. Trimble— The question. 

The vote being taken, the court decided by a 
^vote of 14 ayes to 5 noes that the que.<>tion 
should be answered. When Senator ihomp- 
son's name was called he ar se and stated that 
he thougiit this c^se was assuming a political 
aspect and he would therefore vote no. 

The President— The witness can answer. 

Question by Mr. Trimble— General, will you 
please to answer the ones lien? A. He applied 
to me for aid to enfbrce the attendance oi 
members 

Q. Do yon know about what time that was? 
A. I cannot state precisely, but it was early in 
July. 

Q. Have you notamemorandam of the whole 
transaction?. A. Not hero; I h|ive a mcmoraa- 
dum at my hf adquarcers in Louisville. 

Q. There is nothing to remind you of the day 
or time? A. U was in the early part of July. 

Q. Do you know what day the Legislature 
me^? A. I thiuk on the 6th of July. 

Q. What reply did you make to him IBrown- 
)o ?] A. Iflrstsui'mittedhis com^municarion 
whicn was in writing,to the authorities atWash- 
ington for instructions and the instructions I re- 
ceived were, flist by telegraph, and then writ- 
ten instructions sent by mail, simply a copy of 
the telegram, which was it substance that in 
matters of that sort it was not proper that miU- 
tary interference should be resorttdto. 
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Q. Hfl4n't yoQ been pxeTioasli initraef ed Ho 
ffLve military aatistaaoe to^e GoTernor.it n^- 
oessary? A. I hadpreyioii&ly beeninstmctdd to 
«id the Cleyaroor. 

Q. in ornnising tbe Leirislatare? A. T)ie 
flrst Legislature, hot ia general terroft. 
This pecu'i'vr qoestlon ha'VneTer b^en pce^ent- 
ed to me befoVe, whetbet or not I wm to inter- 
fere in purely State matters.. 

Q. The application to you was made to enable 
b^m to enforce the attendance of members? 
▲. Renraotory members, I think, was the ex- 
pression? 

Q. Said to be in Nashville a« the time? 
A. Tes. 

Q. Did he name them? A. No. he did not. • 
-Q Did lie name how many there were? 
A. No, 

Q. Did«he state to iKMi the state of things at 
the Capitol at that time? A. No more 
than application for aid to assist in en- 
forcing the attendance of refractory mem- 
bers 

Q. How mnch ad did he ask tar? A He 
asked for such aid as I. could afford, 
meaning my whole force, if I thought i« was 
necess iry, I snppos^. 

Q. You r ceived his proposition and commu- 
nicated it .to the proper authorities at Wa«h- 
ington for in^truoiions? A. At WAShiQgtoa, 
and received instruction'* 

Q. That ended it, did it? A. Tbat ended it. 

Q. We 1, can you fl± the date of the reply you 
received irom Washington ? How longaiter the 
Governor ma<}e t^e application? A. Well, sir, 
it must have been thr^e days perhaps. It was 
Yt^ry shortly after I sent the telegram asking 
lor iDscructions. 

Q.-Did the reply come ftrom the PresidcSixt? 
A. The reply came from General Grant through 
the Secretary of War, by direotion of the irTe- 
siJent. 

Q. Isnppofe the^ former order cime to you 
from the Pre ident and Secretary pf War, to 
grant any aid that was neeessdry tn the orga- 
nization of the Legislature. A. I don' ti remem- 
ber whether a specific order was given to me 
hi that respect or not, but [ remember tbat a 
telegram was sent* t » Governor iirownlow to 
call on mO for assistance. 
' Q. Do you know whether or not of a feeling in 
tbe community on the pa^t or tbe people, the 
leaders of the i>eople, to byak up the orxaniza- 
tion of the Leg'slature at the Capitol? A. I can- 
not say of my own .knowledge, be ause I 
avoid(>d the thing a> much as possible. 

Q. Have you any otner inf »rmation in refer- 
ence to this matter of the habeas' corpus and. 
trial in July, 1866 ? A. I have no other direct 
is formation in regard to Lc 

Q. Well, what do you mean by direct infer- 
mation ? A I mean that i don't know from 
my owa observation anything about it. All X 
know is what you would call hearsay,, what. I 
read in the papers, and what I heard persons 
say about t. 

Q. Tour knowledge was gathered Just as in- 
formation is gathered at any t me in reference 
to an other matt<>r ? A. Tes, sir. 

Q. Can you state whether there was or was 
not, from your obs*»rvation, a disposition to 
break up the Legislature dur ng its called ses- 
sion in July, ]86(n 

Judge Brien— We object to t^^aX. I call upon 
you to point me to a law book for a single pre- 
cedent. 

Mr Trimble— I think it is co>y>petent» and of 
course I argue the question. Tou look at this 
A*om one standpoint, and I look at it through a 
somewhat different medinm. I desire to de- 
scribe the times pastas they were, and then let 
tbe Seiiato infer from it what they will and 
ouvht to infer. That's tbe case I am trying to 
mfuce out. 

Judge BHen— When we are trying a man 
where his reputation and the reputation of his 



fiunfly msarbe raimed. I :waii!t blm triad. Tliis 
is a criminal trial. 1 have made stiggestions 
tjpatl.tbonght were aatisfiactory to my own 
mind^ and. with some little experience in the 
practice of the law. were conclusive. I appre- 
hend the gentleman cannot find a precedent 
in the world where any man has ever been 
called <»n for his opfnion in such a case. 

Mr. Tridlible— I did not ask his opinion. 

Judgft Brien— ¥es, you askeji him. Do^9 he 
know tbe facts? He stated that the informs- 
tion he had was ftom the eonversatloB of othen, 
that It was hearsay. 

Mr. Mayni^rd— in what way do you flnd^ 
expression of the public minjd^ except irosi 
leaders of the public mind, and ^he press, and 
other indications of the public pirrpose . We 
propose here to establish tAe state of the public 
mind by the-testimooy of on^ wiiose bustnesi, 
and whose ofltcial duty it was, to know that 
fact by such means of information aa woola 
satisfy him as a basis for hi^ official action^ the 
vecynighe^t authority that could poesibly be 
put betore this cornet. 

Judge Bilen-^I will answer that by asking 
you a quoiition. Suppose e^ery paper in the 
8 ate Of Tennessee, and every man in tbe State 
of TenDesseUe w«re to say that Judge Frasier 
was guilty of this olTbnsiB, and you won Id ask 
Gon; Thomas whether ^ey did not say so or 
not; l,a'skvou whether Ifhjit would be compe- 
tent tesiimoey ? 

Mr. siaynard—Wtli the gentlttman bas bor- 
rowed a styie of discussion perhaps irom a 
quarter of the country that I ought not to ob- 
ject to, but I will answer bis point. It is this, 
tbat that is a special and particular fhctv 
whereas we ere inoniring in regain to a gen- 
eral publio tact. The dfiferenoe is illustjrated 
m' St clearly by the dilfereot propositions sub- 
mitted. ' 

Judge Brien— Now. then. I will go on and 
make afurther'answer. That, he b&y«, is a 
pfcr;ticuifer acci^ec^nse it points to the defend- 
ant. General Thomas hbS already told you the 
Sources of his evidence, Hadn't you better roMl 
the newspapers? But General Thomas read 
ttietn, ana recolU cts his reading of them, and 
xwould It not be better to read the newspapen 
theinselvei>? Wou.dn't'it^'l)e better to get the 
people who said certain things to come b^re 
and state th m? There is one way to get this 
right, and that is to prove this against Judge 
Frazier. the defendant at the box. When yon 
have established a cooapiraer that exi^^ts in 
the land aod connect Judge I*«azter i^ttn that 
conspiraey here, then }ou may prove every- 
thlngthat everybody said that was conneoted 
with that conspire oy. But not until you con- 
nect hfin witbthe consp'racy, hot until yon 
show some act of hi^^aa yon do this. You can- 
not show a state pt facts that possibly might 
htvebeen. l>aii i^ould^n^t do. You cannot* 
show th^t there was a great crowd, apd great 
excitomttitiind that the Judge might; perhaps 
be connected W'th it. That won't do. Shov 
some fict. 

Mr. Maynard— Win tbe learned counsel allow 
9ie to interpose? If a. man is charged with 
murder, will that be no testimony that the de- 
ceased was put to death, whether it Was done 
by the par ly accused or not ? You have to bring 
in the testimony by successive links, as was re- 
marsed awhile ago by, my associate counsel. 

Judge Brien— How do you prove that? Don*t 
you bring a man to s.wear that thore was a body 
found, «nd that th-re were marks of viol* nee 
by a pistol or gun or knife, eto? You have 
proved the fact that there was a body found 
with mar tis of violenoe, and then you go on and j 
see who was most likely lo have committed the j 
deed. Was there any marks of blood upon 
Judga Erazier's oklrts r Was the ttun eaiuty, I 
was the man killed with a bullet or p stol or 
knili.? < Theiie are drenm tances pertinent 
to. the is^ue, and you would' not It k General 
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Thomas, did you hear that jthjere was snch a 
man dead? Snpik^se the rumor that General 
Thomas might have heard was not true. Some- 
time this does happen. TheHeratd*8 Washing- 
ton correspondent reported that Browning 
wf^s dead. Browning is alive and get- 
ting well. Another correspondent reported that 
a Senator was dead. He is in Washmgton, at 
'Work. These reports won't do, and thap is the 
reason of law that you must establish the facts. 
19ow. it Gei^. Thomas knows of hU own per- 
sonal knowledge that there was a determina- 
tion on the part oif anybody, he might st>)te 
thAt; but Gen. Thomas has already stated that 
he knew this only from having read the news- 
papei^s and hearihj; persons talk aboat it. 

The -vote was then taken, and the court de- 
cided that the question should be answeired. 

Gen. Thomas^I can only state that it was 
miy opinion that theiie was a disposition to 
break itp the L(>gi6lature, and that opinion was 
formed from conversation with difterent per- 
fii^'us and from rea^jiing the newspapers pub- 
lished at the time* 

Judge Brien— Now, I submit to the court 
whether General Thomas, having answered the 
question giving it as .his opinion, whether that 
is competent testimony or not? 

Question by Mr. Trimble. General Thomas, 
you said a while ago that y;ou did re- 
ceive from the President an order to give 
assistance to Governor Brownlow if he needed 
it ? On what Occasion was that, do y on remeni • 
ber? With rererence to what ooo^sion was 
that order given ? Was it In reference to the 
Gongressional election in Au^sr.^ ]8*^6, and Ciu 
you repeat the order? ^^I cannot repeat the 
ord r. 

Q. The substance of the order ? A. The sub- 
stance of 'the order was to give the Governor 
aftistance in enforcing the laws relative to 
eleo i Bs. 

Q. Well, what elections were meant? A. The 
elections of members ol the Legislature and 
members of Congress too. 

Q. What year was that in? A. That was in 
1835. 

Q, There was at that time a general effort 
throughout the oountry to break up 'the elec- 
tlons. was there not? A. Yes, sir. there was. 

Q. And on that occasion the President gave 
such an order to feive tae Governor any aid nec- 
cssarv ? a , Yes sir. 

Q. 1)0 70U know the state of affairs in July, 
1866, a^ in August, 1865. A. Yes, my opinion 
was derivied in the same way. .• 

Judge Brien— I don't want to take up any 
further tim? in d'scussing fhese questions. I 
want you to understand us, however, as object- 
ing to all these questions. 

Q. As commander-in-chief of a district. f)r 
instance, is it not your special duty to Ascertain 
lor yourself the state of mind and temper of 
^e country ? A. Yes. 

Q. And did you not do so ? A. I did. 

Q. At'both times, in August, 1865, ani July, 
1866, the im press. ons made on your mind were 
that there was an attempt 10 interfere with the 
olfactions in 1865 and to break up the .Legisla- 
Lature in 1866? A Yes. 

The Pre*iClent--The hour for adjotimment 
lias arrived. 

Mr. Trimble— I would suggest that General 
Thomns wishes to leave as early as possible this 
evening. Probably we may get through in a 
few minutes. 

Senator Spence moved that the court continue 
in ses.<ion. 

The President— If there is no objection we 
wi 1 proceed. 

Q. You were not present at the trial of the 
babe SB corpus cuse, I suppose, Oeneral? A. I 
was not. 

Q. Do you remember when it occurred? Do 



you reipember that there was such a trial ? Do 

Sou know. A. I do: but I have not fixed the 
ate in my own mind so as to remember it. 

Q. were you on the streets? A. Yes. 

Q. Did you observe any unusual ezcitementf 
A. I observed the same as I did from the be- 
ginning of the session of the Legislature. 

Q. Can you famish us with a copy of the 
c^ommunication that you made to the Depart- 
ment at Washington? A. I can. 

Q. At both times? A. Yes. , • 

Q. You can furnish copies of the communica- 
tions on both sides?' A. I can furnish copies of 
Gov. Brownlow's communication to me if it 
was retained in my oi&oe; and I can furnish the 
^p ) V received when I asl( ed for instructions. I 
think I can furnish the reply. 

Q. You hav^gi vent be substance of it already? ■ 
A. I have given the substance. 

Mr. Trimble'— Then you will be so kind. Gen- 
eral, on your return to I^ulsville, as to send 
the Speaker a copy of those orders. c 

The counsel for the defense agreed that these 
papers should, when received^ \)e put in as if 
they were given ^now. [The con^uuBlcatioii 
here referred to will be found at the conclusion 
of Gen. Thomas* testimony. Heporter.J 

(^•088 etoanUnation. — Question by Mr. Ewing, 
counsel for respondent. Gen: Thomas, do you 
recollect ot' any threat in any newspaper ^ 
break up the Government ? A. I do rot remem- 
ber any threat ma^e in positive wo^ds, just 
now; but the tone uf the papers was tnrratening. 

Q. Can you recollect any expression in ajiy 
pariicular paper? A. No. 

Q. I asiied th)B question in reference to the 
examination a^read^ made, a Yes, I so sup. 
posed; but I wus going to state, I remember the 
impressLoumadeon my mind at the time was 
that the tone of the newspapers was excited, 
but I don't remember now anything more than, 
in general terms, that they were so; because I 
read them and l-iid the papers aside, and-never 
. expected to have to refer 10 them again. 

Q. Did you believe that there was any imme- 
diate danger of action of that descri ption ? A. 
I cannot say that I believed posstiveiy thut 
there was any immediate danger. I believed 
there was a feeling, a^ispositioa, to break up 
the Legislature. 

Q. Was there a feeling, or did 3^ou observe 
anyfeeJing; for I ask tuese questions in ref- 
erence to the examinati n heretofore, W-as 
there any feeling exhibited, as far as you ob- 
served, to brealc the Legislature up by violence? 
A. I saw no orgahization for thai purpse. I 
merely heard ijersons say that they believed 
that purties would attempt to break up the 
Legislature, and I saw chat in t^e papers in 
geueffll terms, there expressed or insinuated, 
and I also heard persons say that they would 
resist it, eto; 

Q. By force or by law? A. I presume they 
meanf by force. 

Q Did thev say ? A. They did not say posi- 
tively, but the manner in which th6y tallied 
about at led me ^to believe that they were so 
disposed. 

Q, Was there any public meeting on consul- 
tation, that you know ot, by any persons ? A. 
I do not know of any. 

Q. Can yoH mention any leading man that 
you beard say that he would attempt to break 
up the Legi'i lature by violence? A. No. 

Q. Then, those papers that were read by us 
all at tne time are the main sources from which 
you derived your information ihatthei^e was 
danger of breaking up ihe Government? A. 
Yes, the new>papers and the general conversa- 
tion of persons, 

Q. Were these expressions that you speak of 
the expressions of ine enemies of 4;he Govern- 
mf^t, or the expressions of friends ot the Gov- 
ernment, that they feared there would be seme 
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danger of yiolenoc? A. Well, I don't know of 
anypi r^n who was then considered an^memy . 
of the Goyemment, who conversed with me on 
the subjeat They were all men who were loyal 
men, or persons who had taken the oath of 
allegiance and expressed a desire to have quiet 
and pea<^e. 

Q. They expressed their feats? A. Yes. 

5L_ But you heard no threats ftom anybody 
else? A. No. 

Q. Were you acquainted with Judge FSrazier? 
A. I W€M not. 

Q. Are you acquainted with him at thfs time? 
A. I am not. I don'tk now that I have ever been 
introduced to Judge Frazier. 

Q. Do you know what his position in regard to 
the contest that had taken place was^hetber 
he was a Union man or a rebel? A. Well, the 
impression made on my mintl was that people 
were surprised that he should have enter- 
tained the application for the writ of Jiabeas 
corpus 

Q. Well, by whom was that expressed? A. By 
these f^ame people. 

Q. Wiiv c(id they express surprise that he 
Bhould have taken that cotlr>e? A. Because 
they thought he was a friend of toe Union. He 
WM, up to the time of tljre trial. 

Q. If the granting of the writ of ha'^eas cor- 
pus Wasnoc a hostile act, his acts so far as they 
were represented tO you up to that time were 
those of a friend of peace? A. Yes sir, so far 
as I heard. 

Q, That was the first occasion yon hpard of 
his having deviated from his previous course? 
A. I think so. 

Q. Uo you remember by whom he was ap- 
^inted? [By consent no answer was made.] 

Q. Did yoa ever hear Judge Frazier— but' 
there is no ise in asking that question. A. I 
never conversed with him. 

Q. Do 'you know his character as a judge, in 
support of law and order ? A. Well, l;he im- 
pression made upoi^ mv mind at the time of the 
issuing of the writ of habea«! corpus was, that 
they were surprised that he should havei done 
'it, because the impression was that he was dis- 
posed to be strongly for the Union. That im- 
Sression, however, is not so very distinct. I 
on't remember the impression exactly, but as 
far as 1 recollect, I remember that surprise 
was expressed that he should have entertained 
the application for a writ. 

Me Direct EBMminaU<m~^\ies>tion by Mr. 
TrimMe— I will ask you if your iitapression 
was that he was Mendly to. the Governtnefit, 
or a Union maiA Do you know how he 
stood toward the State govemnient? A. "^o, I 
did not. 

Q. Whether he was mfayorof the Radical 
Legislature or not?. A. No. 

The Court then adjourned. 



The following are copies of the official docu- 
. ments referred to by Gen. Thomas in the testi- 
mony given above. ^ 

State House, ) 
NASHVILLE, Tenn.,July 14th. 1866.) 
Brig. Ge». W, D. Whipple^ A. A, Q,: 

General : I have the honor to request that a 
detail of (15) fifteen men (soldiers) be placed at 
my disposition for the purpose of sendihg for, 
and arresting the Honorable H. H. Marable, 
member of the House of Bepresentatives, 
as per resolution passed by the House and or- 
der issued to me, originals of both of which are 
enclosed. 

I am, General, very pespeotfnlly, 

[Signed:] Wm. Hetdt, 

8ergeant-at-Arm8 Bouse of Bepresentatives. 

Please return enclosed. 

Official: Wk. D. Whiffle, 

Brevet M» j . Gen. u. S. A ., A. A. G. 



[By Teleg^pb fMm NaahviUe, Tenn ] 

July Uth, 1888. 
Tb I4mU Geii^. U. S. ^ant, WaeJUngUm, D. C. : 

Some of the members of the House of Repre- 
sentatives of the Tennessee Generul Assembly 
conduct the mMlves in a very rcft-actory man- 
ner, absehting themselves to prevent a quorum, 
thus obstrucung business. 

The Governor cannot manage them with the 
means at his disposal, and has applied to me 
for military assistance. Shall I furnish it ? 

[Signed:] Geo. H. Thomas, 

^« * 1 «r ^ «r Maj.Gen.U. S.A. 

Official : Wm. D. Whiffl>, 

Bvt. Maj. Gen. U. 8. A., Ass't Adj. Gen. 

[By Telegraph flpom Washington, D. C ] 
July 18th, 1866. 
To Mai Oen. Geo. H, Thomas, Ndehf>iUey Tenlk.: 
, The facts statei ia your dispatch of the four- 
teenth (14th), do not warrant the interference 
oi military authority. • 
[Signed:] U.S.Grant, 

^^ . 1 <«r ^ «r Lieut Gen'L 

Official: Wm. D. Whipple, 

Bvt. Mai. Gen. U. S. A,, A. A. G. 

War Department, ) 
Washington City, July i7th, 1866.1 
General. : In reply to Major General Thom- 
as' telegfa u of tbel4th, you will please ins ruct 
General Thomas that the iacts stated in his tele- 
grams do not warrant the interference of miH- 
tary authority. The ad m inistration of the laws 
and the preservatiop(K>f the peace in Na vUle, 
belong properly to the State authorities, and 
the duty ot thH United States forces is not to 
interfere jn any controversy between the po it- 
'ical authorities of the Stat« ; and General Tr om- 
as will etrictly abstain ftom any interfercnoe 
between them. Yours truly, 
[Signeu :] Edwin M. St anton, 

m T. .. ^ »x « Secretary of War. 

To Lieut. Gen. ¥. S. Grant, 

Ck>mma ding Armies of Uniterl States. 
Official : Wm. D. Whipple, 

Bvt. Maj. GiBn. \), S. A., Ass»t Adj't. Gen. 

Headq'rs Mil. Drv. op the Tennessee, > 
JS ashville, TKnn., July 19, 18^e. j 
WaUamBeydt JEeq., Sergetmt'(U-Arms, Souaeof 
BepreeentoHves, I^aeAviOe, l^in.: 
SIR: I have.tne honor, by direction of Major 
Gent^ral Oommanding. to inform you that your 
application for a detail of soldiers to assist you 
in arresting certain meml>ers of the House of 
Representatives was referred by Major General 
i homas to Lieutenant General Grant, com- 
. manding Armies of the United states, and it has 
bet n by him directed that the case wiilnot 
warrant the interference of military authority. 
Pi ease find enclosed your orders, which you 
required to be returned. 

Very resbectluUy, 

Your obement servant. 
[Signed:] GEO. W. Howard, 

^^ - , «. ^ ^ As5»'t Adj't Gen. 

Official: WM.D. Whipple, 
Brev Maj. Gen. U. S. A., Ass't Adj't Gen. 



WEDNESDAY, MAY 16, 1867. 

The court met at the usual hour, the Presi- 
dent in the chair, and nineteen members pres- 
ent. 

The journal was read and approved, when 
Senator Carrigan presented the following 
papers 

*' Mb. President : in recording my vote yee- 




whether Mr. Williftsifl, the 
ir, i^as in town or not? A. 
-_„ ollect fliatiniBtlv. 
fc^inJfily? A.Te^,su;. 
i'&i heref? A. Yes, sir. 
~^" tie caiQe here? A. I tbipk he 
kt week of the session. He 

Dint 6f fact, here on tlw 5th, 
.-—Jfows— Williams fh)m Garter 

I (Hlanjconyersatidn with him 
m iiMfiTashyille as a member of that 

mmit,^H m k m\ dr^^^L^^ the state of his mind as to 

^f«t®®aiiPw4wk~li**'^** proposed? A. Well, 

I^J«Ji^4 W.flKiftl iin^ amendment. He said he 

.^^__^^^ftdPP^©a;eHi to vote J or it. I reoolleot on 

^m ■ S IB ^^m^MM Mt^^f^y ^^^ vote was expected 
■^&" H mtw^fS^Sfi^^^r^ <>Clt® pnwseedlniss,. 
,»r^m^Lr^,t£^^d m h Wm adoption of the amendment, 
* J avoid voting. 
1 say that he bad gone out 
v.. Yes. sir. 
f^jjceg-Qu not struggling there flrOm 
L^imtquomn)? A. If es, sir. 
^ lers who went ont too? A. 

Mr. Martin and 1^. Marable, 
^umplireys counties, and Mr. 
Bedford county; I thinJc they . 
"e. 
;e persons opposed to the 
^^^ indment? A. Yes, sir. 
■*iiS ®^''®^**Vo^ery much op^KMed to it? A. 
I M ^f^aeTQ^tvof K>lently opposed to it. 
■^«^^^D^i^^ themselves and said they 

it? A. Yes, sir. 

themselves to avo^d voting 



perhaps a 



his object was to pgivcht the 

L^mendment? A. i told him 

;• V^e ^^^»W be taken directly, and that 

U)«^i^4ri^Uh up and vote, aild he said he 

^ — "^ -^ ^ "^^ ■ preSe n t. 

*;«*>W§*^*'*'® ^^ called together 

^IfiK&m^ :e^^»-w l»^«b^T)urpe6e. wasn't it? A. Yes, 

iu?a*i.*«4» 4!g^^»la^ft«g^tion of the adoption of the 
r«s&.^'?v«-..:^ -0_ ir^ 8i;p as I understood it. 

I difficulty in getting the 
itown to be preseni? A. 

Joers that were in town were 
. ^ Yes, 

[ams much in the House? A. 
generally 

[eft for? 
hat he 

him when he was brought 
r, I saw him. 

QT whnn he was brought back? 

js about the 18th. 

f«e «'U8tody of the Sergeant-at. 

•^ .e? 'A. Yes. sir. ' 

'else were in the custody of 

Arms? A. Mr. Martin, of 

id during the whole session ? 



when Williams went home? 
•; the precise day. I think it 
•ut the 10th Oi July, I 
was arrest' d. 



y outside influences, that 
igbt to bear to prevent a quo- 
or Representatives? I mean 



•^» •^^ 



t§» 



—^■- \^^lh§L^^< 

jg- 4Vg«oi||K«^^*^erved your!»elf ? A. WeU, I 
_ •«r^c;^^«u.aB4«r'^'C6l4%?uji^i/«^ii'U^^% a di-iposiiion to leave the 
^^':'^^-Br •!?• 'SS* •!?• ^^^•>B&9«gy» quorum. 

•* S3*^43;S*i^"iW5§e 4^-C>iS|<b^i^ a^ there a lobby ? Did you have 
&vs«^S?§g*»^;iS»iSM^^«'<^5^ House? A. Yes, 

*fe»^*^ aw* mv^m a^* aw* •|cD]r^^» •^^ •^^ 
■"•fa* 

-S- 
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Q. tTfiat did they seem to be dflbirr 

MI. Ew^ng— We object to tliat If Anybody 
said or did anything, it is competent testimony : 
but what $smiMd to be done is not competent 
testimony. 

Mr. Trimble— There were lobby members 
there who attempted to break up- this General 
Assembly. The counsel says I mii«t proye what 
somebody did. 

Ifar. BJwinff— Well, who were they ? 

Hr. Trimble— Well, I can aak in my own 
-vtfay, and you can make any objections yon 
please. 

QuesMon by Kr. Trimble. Was there a body of 
men in Uie lobby. iQterfering? A. Yes, sir. 

Mr. Swing— I ol]()ect to his answering thftt 
question, unless he specifies th^men ai^a what 



theyaaidordid. 
ft. w*^ 



What were they doing In the lobby? 

Mr. Bwlng-^I oblect. 

^r. Trinibie^What were they doin^ir in the 
lobby? Who were chei^ that were iDimical? 

Judge Brien— I submit to (he court whether 
we will not have the .question determine. d be- 
fore we go on. . 

Question by Mr. Trimble. Can yon name the 
persons that were there— lobby members? A. I 
.cannot; l4un acquainted with bat Xew persons 
about the city. - 

Q Were there many there?. A. Generally a 
good many there. 

Q. Was the lobby quite full? A- Yes, sir. 

Q Did they come in the tioase? A. Yes, sii^ 
inside the bar. 

Q. Did you see them in conTersation with 
Miurable, or with other persons ttiat were tryiog 
to prevent the organization of the Qouse? A. 
Yes, sir, I saw them. 

Q. That was whilst you were.tryiufl: to,get a 
quoruu)? A. Yes, sir; I heard one man speak 
of the oMect alter the vote was taken. 

Q. Well, do you know, of your oWn knowl- 
edge, that thes9 members, Williams, MarfHh, 
Marabte. and others, who, as >ou l^te said, 
were vwleatly opposed to the adoption of the 
oonstitutional amendment, would come into the 
House and look around, and if they found tl^at 
there was the requisite numbet would with- 
dxaw? A. Yes, ^r. that was the'case; 

Q. Do you know th^t co be so? A. Tes, sir. 

Q. Ana do you kndw that these persons you 
hive named acted with a yiew to prevent the 
organization of the House? A. I saw them go 

Mr. Swing— I object to that. 

Question by Mr. Trimble. Were you general- 
ly present during the sessions of thd House? 
A. Yes, sir, nearly every day. 

Q. Was there anv disorder in the House at 
anytime pending 'that difficulty; and did 
armed men come in the lobby th t you know 
of? A. Well, 1 don*t know thatsthey did. 

6. Was there any disorder therie at any time? 
A. Yes. sir, a good deal of disorder. 

Q, Were not the members advised to arm 
themselves for self-defense and protection? 
Do you know that? A. I don»t know that. 

Mr. Swing— I object to that, may it pldase the 
court. 

Question by Mr. Trimble— Do yon know of 
any caucu* beinc: held about the Capitol by 
those that were hostile to the adoption of the 
constitational amendment? A. Well, J could 
hear rumors alx>ut of bu'ch a thing as a caucus. 

S, J'or what object? 
r Swing— I object to his saying that he 
heardnTumors. We don't sit here to hear ru- 
mors. 

Question by Mr. Trimble— Have you any rea- 
son to believe that there was any caucus held? 

Objected to. 

Question by Mr. Trimble— State what reason 
you had to believe taat there was any caucus? 
A. Idon'tknow thati could specity any rea- 
son that there was a caucus held. 

Q. Where was it held ? A. In the Capitol. 



Q. Ih what part of the Capitol? A. I don't 
kntfw in what part of the Capitol. 

Q. Wdl When you were sittiM there In the 
General Assembly and tran&acttn|: business 
was there invariably a quorum present befoi« 
you did any business ? 

Mr. Swing -Well, that is a matter of law. I 
don't think the witness can answer that. 

Mr. Trimble— I don't know that I care to 
press it. 

Question by Mr. Triqable— Were you here 
when a petition was made to Judge Frcizier fyr 
a writ or habeas corpus on behalf of Williams t 
A. Yes, sir.. 

Q. Vo you know who made it ? A Mr. Wil- 
liams, I understand. 

Q. When did you first hear that snch a -writ 
baa been &ued out, do yon remembier? A. I 
don*t reco.lect the date preclBeiy. It must 
h«ve been fiomew^ere about the tenth or fif-' 
teenth of July, 1866. 

Q. Were yon ac the court h9use when the » 
cause was called there? A^Yt-s, sir. 

Q. Do you rtimember the^ay of the month? 
A. No, sir, I don't recollect the day pfociaely. 

Q. What time were you there flrst? A. Well, 
I think it was in thw morning. 

Q. Well what transpired there? A. They 
were debating on the eubject of the Aabeat cor- 
pus. I hejird most of the debate on tae subject. 

Q. Did you hear the opening speech la the 
case? A. Yes^sir 

Q. Who made it? A Mr. Harrison. 

Q, Was that in the morning, or two o'clock in 
theevenlQg? A. It strike! me it was in Che 
morning. 

Q. Wno made the second argument? A. 
Yourself, I bekeve. Mr. Colyar spoke on jfeiie 
case once. . . <• 

Q. Who else? I did not hear all the debate. 

Q. Well, was the crowd very large 6n that 
occasion? Were there a very few, or a very 
large number of. persons present? A. A Yery 
larijfecrowd. , . 

Q. The courthouse was densely packed, was 
ttnot? A. Yes, sir. 

Q. How q&any persons were present? It was 
a very large room? A. Yes, sit, a tolerably 
large ^oom. 

Q. What number of persons wontd you snp- 
pose in round numbers were pnBsent? A. From 
^ree to four hundred. 

Q.< What was' the size of that room? A. It 
was%s large as this, I suppose. . 

Q.. Well, there wa^ a large audience and 
erowd? A Yes. sir. 

Q. Did they come insid'v of the bar or railing? 
A. I don'trecoUev.t whether any came inside or 
not. * 

Q. Was not the room packed, inside the bar, 
as well as outside? A. I rather think there 
Were a good many inside the bar; the House 
•was very full. 

Q. Was there any excitement lathe audience, 
do you know? A. Yt-s, sir ; I thought there was 
a considerable excitement. 

Q. What aboutf In relation io the— 

Mr. Swing— Well, if you hea^d anylxx^y say 
anything— 

Ouestion by Mr. Trimble. Did you see any- 
body strike on the floor, or clap their hand's? 
A. That was when thevdebate was i^ing on. 

Q What was applauded? A. I don't leool- 
lect the particular expression. 

Q. Was Mr. Harrison apj^lauded any? A. Ko, 
sir; I think not. j -f- , 

Q. He made an argument of how long? A. I 
don*t recollect the length of it; about an hour, I 
sunpose, 

Q. Do you remember anything that Mr. Col- 
yar said that was applauded? A No, sir. 

Q. Well, the substance of it, that was ap- 
plauded ? A. Well it was his argument in fa- 
vor of Issuing the writ of habeas corpus, or 
something About it. ' - 

Q. Do you remember the Substance pt any 
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remaxk he made tiiat wiM appUnded f . A. I 
do not: 

X2. Did Yon hear Judge Brien when he vra» 
speaking r Was there any demonttrbtion of 
f<beling or excitement? A. Yes, sir, there 
Was a good deal. 

Q. It was repeated, was it not? A. Yes, sir. 

Q, Do yon remember* the substance of what 
he said, that was appluded? A. JSo, ^ir, I do 
not 

Q. Something In favor of Governor Brown- 
low and the Legislature that was applauded, 
was it not, or was- it againstthem? A. I don't 
recollect that. 

Q. Weli, was the applause called forth by 
anything that was said for the Legislature or 
against it? A. Said against it. 

Q. T' >u said that thrt-e or fo iu* hundred people 
were present. Were there itot nearly a thou- 
sahd m that room? A. Well, there might hava 
been. ' 

Q. Was it not a verv hot day? A, I think it 
was very warm wAther. 

Q. And a great crowd? A. A considerable 
crowd. They could not all get seats, and some 
had to stand up. 

Q. Were tou there when the case was deci- 
ded by the judge? A. Yes. sir. 

Q. Well, was there a lajrge crowd? A. Yes, 
there was a very large crowd. 

Q. What attracted the large crowd? A. 
Well, I suppose they came there to hear the de- 
cision. It was generally thought bv persons 
who conversed with me that some violence was 
intended. 

Q. Violence Intended in the court room? A. 
Yes 

Q.' To -^ h m? A. We^l, I could not tell hard- 
ly, but they were excited on both sidea of the 
ciuistion. Those that were friends of »he Leg 
islatiire were on one side ana those that were 
not, on the other, 

Q. Where oM Captain Heydt keep Mr. Carter 
and Mr. Williams alter he arrested them? A. 
I think he kept them in the committeu room of 
Che H^use of Represeotatives. 

Q Well, when Ja<J«e Frazier delivered bis 
opinion in the court room you said' you were 
piesent? A. Yes, sir. 

Q. Was there then any demonstration of an- 
plau&e? A. I think there was. 

Q. Loud? A. Tolerably loud. 

Q. Do you know when Carter and Wi'li iras 
were taken out of the custody of Capt Beydt, 
and by whom? A. It wa8.done in the nighc, I 
think 

Q. Was any violence done to the windows of 
the Capitol anywhere ? A. WeU» I don't know 
that there was. 

Q Do you know how they entered ? A. No, 
sir, I don't know anything about that, 

Q. Well, state an v thing that you know about 
the rescue of Carter and Williams by.thft Sher- 
iff, if you know anything of y6ur own knowl- 
edge. . A. As It was an 4one in the night, I 
don't know anything about it. 

OroMF^fBam4naiian.~-<ine6Uou by Judge (Jaut 
—You stare that Williams and Carter we e in 
the committee room No. 8f Or did you state the 
number? A. 1 did not state he number pre- 
cipe ly. It is not far irom the Speaker's room. 

Q. ' 'ne of (he committee rooms? A. Yes. 

Q W«re they inside of the hall of the House 
rf Representatives during the time that this 
constitutional amendment was passed? a. 
Th-y were in the committee room 

Q. I mean in the committee room, but were 
they in the hall? A. They were not outside the 
TO 'm all the time. > 

Q Did Heydt still have them under arrest 
tlKan? A. Wei, I don't know. Probably they 
wei'e under arrest nt that time. They had been 
kept under guard there. 

Q. State, ikir. Murphy, if you heard or had 
any conversation with anv persons, except 
those you have mentioned, who stated that the 



reason that they did not attend wafi because 
they did n6t want to vote for the constitutional 
amendment, and whether you had any conver- 
eation with any person but Williams or Martin, 
it sb, state who It wa-sf A. I don't recollect. I 
ha'i a conversation with one of the members in 
the minority afterwards, and he was telling; 
why he did not attend. * * 

Q. Well, we have not askei you what he fald 
individually, but what the others who stayed 
away said. Did vou h>(ve any conversation 
with Col Dugganr A. No, sir. 
. Q. Well. Mr. Murphy, it was your conclusion "* 
merely that there was an intention to prevent a 

Jjuorum and not what von saw said or aone? A. 
t was formed Ax>in general conversation and \ 
the actions of men there. From this I concluded 
that they were trying to prevent a quorum. 

-Q. Was not that conclusion derived from con- 
versations with parties who were in fav r of a 
quorum more thah froih those that were op- 
posed to it? A. Weil. I had very little conver- n 
sation with those thai were trying to prevent a 

auorum f'rom their general actions i tihought 
iey were trying to pi-event a quorum from as- 
sembling. 

Q. ihen your opin'on is based on tfit fact 
that they were here and did not answer to their 
names when they were called Y'ou rase your 
opinion upon those facts? A. Yes. I would ^ee 
tbem here about the time lor busines to com- 
mence, and then in a few minutes they would 
be gone. 

Q. The counsel for the Ptate has asked yon 
whether there wa^ not » lat'ge crowd at the 
court house when the argument was had on the 
writ of habeas corpu^s, and also on the day that 
Judge Frazier dy livered his opinion. You state 
there was? A. Yes, sir., 

Q. A Urge crowii? A. Yes, sir, there wa^ a 
large crowd. 

Q. Well, Mr. Murphy, I beUeve you are a 
lawyer, are. you not? A. Well, Sir, I studied 
latv, but I never practiced law. 

Q. Have you not seen l^rge crowds at any 
other court? A. Yes. sir, I tiave. 

Q. Did you see anything more at this court 
than you have seen at any other courts when 
an important case was on tria ?. A.. I have seen 
a very larie crowd when interesting cases were 
being triea. 

Q. Well, state to this court whether or not 
the speeches were not like other speeches, on 
the law and facts, ILlie uther ourts'you have 
attended? A. Yes. sir, they were in that Way; 
the only difference I saw was that they applaud- 
ed occasionally. 

Q. Well, I abk you if Judge Frazier did not 
try to stop that, and if he d<d not say that he 
wanted nothipflr ot that sort. A^ I thiuk he 
called them to order. 

Q. Did ybu see anv person that was apparent- 
ly more excited ana heated in argumi nt than 
Mr. Trimble himself? A. Well, I think not. 
/Q. Did you fece an .\ thing there upon <hat trial 
on the part oi Judge Frazier more than a dispo- 
sit ion to hear and pay good attention to the ar- 
gument ot the c:iee, more than any g od judge 
should pav good attention to an argument on 
the trial of any other question? A. No, sir, I 
don't think I did. He bcemed !(«> be very calm 
himseir. 

Q. Had you prior to that time. Iven acquaint- 
el witli Judge Frazier? A. No, sir; I think that 
is the first time I saw him. 

Q. And you don't kuow anything aheutbis 
previous hiaturv or character? A No; no more 
than I hoard others say 

Q. ITou stated, Mr Murphy; that it was sup- 

Eoscd there had been a cau< us. Who did you 
ear the talk from?— iiom your particular 
friends here at the Capitol? A. Yes. sir; I think 
so. 

Q. Outs de that circle, did you ever hear of 
any caui-ns that was «ver]?ei.d in Nashville? 
Have >ou any knowledge oi any caucus thAt 
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WM held? A. No, sir; I haye no pjSfsonal 
knowledge. 

Q. Weli, it was a mere sapposition of yonr 
friends here that tbe other side, eo to ipeak, 
heldacancofi? A. Yes, sir. 
t Q. A supposition? A. It might have been a 
supposition. 

Q. Well, yon know no fact to base that 
opinion npon to shi»w that a canons was held? 
A. No sir, that is -tfenerally hard to find out. 
when a eancus is oeM it is haM for the oppo- 
site party to find it ont. 

Q. Wfeu, it was a mere snrmise on yonr part 
ana on the part of younafHeDds— a supposition 
that a oaueus had been held. A. Yes, sir. There 
were some signs seen about thecapitol 

Q. State if you ever saw Judge Frazier in tbe 
lobby or anywhere el-e, talking with the mem- 
bers of the Legislature during: the whole time 
you were a membe> of this Legislaturer A. No, 
sir, I don't recollect of ever seeing him in the 
House of Bepresentatives. 

Q. Did you ever see < udge Frazier in the lob- 
by, or in a political assenfbly ? A. l don't rec- 
oi'ect that I did. I may have seen him at some 
conyention. but I dofi't know that I did. 

Q. Ton state tbat you were present at the 
time of the argument on the writ of habeas 
corpus. Si ate whether any witnesses were ex- 
amined, or were you examined, or anybody 
else ? A.. No, sir, no witness was examired. 

Q. Then the argument was had bel6):e Judge 
Frazier on legal grounds piirelv ? A. Yes, s^r 

Q. Ko facts stated to Judge Frazier at all ? 
A. No, sir, 1 think tbere were no witnesses ex- 
amined. 

Q. Just on the leral ^ rounds of the case? A.. 
That was the argument, I think. 

Q. Well, Judge Frazier 'n the trial of the ease 
had no fbcts except whal; appeared.On the rec- 
ord'^and the petition and admissionb? A. I 
don't fcnowol any. 

Q. Whei-e were Williams an'l Martin during 
thit trial? A. They were here, I chink, in the 
Capitol. 

Q. Under.guard? A. Under guard, I think. 

Q., Was not that constitution! amendhient 
passed during the progress of that trial? A. I 
don't think H was. Probably it might haye 
been the day after. 

Q. I mt-an after the comm ncement of the 
trial and l)efbr • Judge F azier delivered his 
opinion, wasn't the ahiendment passed? A. I 
rather believe it was. " 

Q. Had you been wersonftHy acquaintc**: 
wasn't this con^-titutional am^ndm^'Ut pa-^sen 
by counting Williams and Martin as members? 
A. Yes, they were counted. 

Mr. Trimble— The joUrnai is fail on that. 

Q. Had J on bei^n Ions: acquainted with Oapt. 
Williams? A. Yes, sir;! had been aoqaainted 
^ith him for twenty years, perhaps over twenty 
years. 

Q. Did you know him while be was Captain in 
the Fed^al army, in the lat« war? A. WeM, 
he was bejond tne line, and I was in the eon 
lb<ieratelme&. 

Q. You wore in the Confederate lines, and he 
was in the Federal lines? A. Yt-s, sir. 

Q. Do you know the fact that he volunteered 
and went Into the Federal army, and st^rv^d as 
a Captain? A. Yes, sir; that was tbeunder> 
titanding that he was a Captain in the 13th cav- 
alry. 

Q. I ask yon to state— perhaps the lonrnal 
Shows'th" s irae th^ir. but \ reckon you know— 
whether the session of 1B6&-0 di>in't adiourn to 
meet in Nov- m»^tr, 1886, and wasn't f is « xtra 
session dalled between the time you adjourned? 

Mr Tiimbl —That is admitted. 

Judge Gaut— 1 have nothing further to ask. 

TESTIMONY OF JAMES MULLINS. 
The Hon. James Mnllins was next called ^ a 
witness on the pa* t of the State: and sworn by 
tte Clerk. 



Qnestien hv Mr. Trimble— Were Ton a mem- 
ber.of the ueneral Assembly and present in 
July, 1866? A. I was, sir. 

Q. Well, state your name and the county yom 
represent? A. Byname is James Mullins. 1 
represent the counties, of Bedford and Kuther- 
ford. 

2. Were yon here in Jnly, 1866? A. I was. 
. When did you come? A. I came on tinn- 
day the 8d, according to my recollection. 

Q. Well, yon were up; at the Capitol on the 
6th? A. I brieve I wa$ here on the 4th. 

Q Well, yon were in the Capitol on the 6tii? 
A. Yes, sir. 

Q. Bo you remember that Williams was pres- 
ent, and Marable? A. Yes, sir. I came down 
on the train and came into the Capitol on the 
4th. The roll was called early, and the House 
. adjoumpd for the purpose of going to a Fourth 
of July celebration on the battle ground. We 
adjourned to meet the next morning at 9 or 10 
o'c^ock^ and we met the ne^ mormng, 

Q. Well^was Williams theh here, and Carter 
and Marable, and others? A. That is my rtool- 
iection. 

Q. Do yon remember seeing them? A. I do^ 
sir. 

Q. Did they come into the hall on the 5th? A 
That is my recoUectidn. sir. 



Q. Qn the 6tai? A._ Yes. sir.^ 



^. Whei^ did they begin to absent themselves: 
do you know that? A. Well, on about the 6th 
or 7th, I discovered a general inquiry goinj^ the 
rounds among them, and there seemea to be a 
general riisposition to break hp the quorum. I 
speak from memory. The journal is not before 
me I would refer for particulars to tbe journal 
itse'f. I am now giving this as I remember it, 
a^ one w 'tild come ip and as the Journals would 
he reiid in ihe morning, and the roll called the 
journal would then shbw how many were 
present, and .if there was a quorum present In 
he ilouse, or that bordered on{it, it 8> ems that 
ttere would be some tha^ would absent them- 
selves.^ 1 spoke to Mr. W illiams and to Mr.Ma a- 
ble. and Marable pledged me hat he would not 
leave the house. I thought that he was going 
to leave. Mr. Williams stated also that he was 
opposed to the amendnient, but did not say tiiat 
he would leave the fiouse 

Q When did he leave here? A. On the morn- 
ing of the loth. 

Q. What did he leave tor? A. To break up 
the quorum. He and I were very intim^tt . I re- 
spected him as a gentleman, and went to him 
and talked to him as such, and he said that he 
would not make up one o« the number to pass 
this amendment. 

Q Did you hear Any other members t av that? 
A. i think I did^ sir 

Q. Well, who were they? A. Mr. Porter. 

Q. And over and abo^e they wou d absent 
themselves irom time to time? A. Yes, sir, we 
asfreed among ourselves tnat we would let some 
of our members sray in the room and get them 
m if possible. 

Q. Well, were there any lobby members there? 
A Yes sir 

Q Whi^h Porter ? A. It was the Hrnry 
county Porter ; I don't remember the given 
name. The other one never vacated bis seat* 
He was a constant member. 

Q. He was thvi Henry county Porter? A. 
Yes, sir. 

Q. The other was fh>m what county! A. 
We'l. Wayne and Lawrence. 

Q. Was there much of a rowd in the lobby ? 
A. There was a considerahle crowd. 

Q What were they facing? A. They were 
opposed to the amendment. 

Q. Was there muvh eircitement t A. A good 
de 1 of interest. 

Q. A great many In the hall ? A. Yes, sir. 

l|. Wnat members did they talk of? A. 
They tarred of Brittle and Win-ams and Mara- 
ble and Porter. Porter left the house. 
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Q. Wbo composed tbe lobby ¥ A. I knew at 
the time. 

Q. Anyof the leading men? A. I have beto 
trying to study who it waar, andlmnde mention 
in the remarks I made that it was astonishing 
to me that leading men would be in the House 
lor illegal parpo-^es or illicit purposes. These 
ntembers were then sittivg at the right hand of 
the stove. There was quite acr.«wdol lobby 
mem* ers. .They were pass!|ig from one end of 
the hall to the oth r. ar^4 moving about. 

Q. Did you see Wiyiams when he was brought 
in? A. Yes, sir. 

Q. In custody of wbom? ^. Under the rule 
of the House, in the custody of Cap^ ^eydt. 
Jarvis and I went in and talked with him. 

,Q. When you h d this tal < where were they? 
A. I ast- ed, myself^that the door of the room be 
opened wiae» and that they be invited to their 



Q. Was rapt. Heydt there? A. Capt. Heydt 
was, perhaps, in the hall. 

Q. Kotin the room with them? A. Ko^sir; 
not in the room. 

Q. Do you remember that when the roll was 
OAlled he was not present? A. Mr. Martin 
stepped to the door, and said, "I am not pres- 
ent, and I shall not answer.^' 

Q. Do you know anything of the breaking into 
the C;ipitol, and laking them oat of the custody 
of the Sergeant-at-Arms? A. I myself don't 
know it. I wasn't in at the time. The crowd 
was at the door. 

Q. What hoar was that? A. I am a Uttle too 
tidit. When I came np here it w^as about dark. 

U. Wbo were they? A. The Deputy Sheriff 
and his poMe comiiitut, 

"Q. A good many m n? A. I think there was 
ftom Ave to seven standing at the frontdoor. 

Q.. Did you see what tbey were doing at the 
Capitol? a: I saw part of it. i 

M. Bwing— I ol^eot iu regard to what was 
dehe by ttie Sheriif. The Judge makes an or- 
der, but the judge is not responsible. 

Mr. Trimble— That is ane w idea that a Judge 
can order a sheriff to do a certain thing, to 
bieakintotke capitol when the legislature is in 
vession and take oi^t a Qouple of members who 
are in the custody of an otlioer of. the tiouse of 
Bepresentatives. Thttre is no such power as 
that. NoJudiGial officer is clothed with, any 
such power. That is the reason why theiin- 
peached is now at the bar, because there has 
been a flagrant invasion of the rigtita and 
privilege of tbe House of Representative?. 
X insist, ir tbe court please, that this is a com- 
petent questien. I in sis '> that the House might 
nave i-ent for Judge Frazler and taken bim into 
custody, and tbe wtiole posse into custody 
and committed tbem to Jail. I submit that this 
is a legal question. 

Judge ]prien— You mistake the objection al 
together. Mr. Kwing f^aid that if the Judge 
made a particular order and the sheriff went 
outsi'le or that order, that the Judge was not 
responsible for thit, 

Mr.T'imbie— Thequeettott to whether he is 
responsible ornot. It thie i9 illegal, I tbink he 
is responsible tor it. I think he i» responsible 
for all ttk# consequenoes that ibl'o wed that act 
I propose toholu Judg» Fi aaier responsible for 
every act the She^ff * did of an nnlawf ul na- 
tore under his comma|td. And what oould be 
a hixher offense, when the Icgwlasive branch ot 
the government, the most imiportant branch, 
tbanfor ajudgeto undertake to isene a writ 
or or<ier tii takefhtm that department its own 
members in custody for contempt and disord- 
isrlj oonduet, mnd break into -the Capitol, by 
force and taiie those two members of tbe tiouse 
who are in custody under a rero&utiott of -the 
Bouse for disorderly behavior, auc^to arrest the 
Bcrgeant-at-Aim&? Tou tay .tha Jiidge is not 
responsible forthiir- trial; this is all regular. 

if tne court pleaie, aimose '.ha Uoaae at 
BepreMatatlves aad aetaa m Judga- Fraaier 



acted, upon the mere letter of the law, withoit 
regard fO consequences Suppose th^it the House 
instead of fornearing as it aid forbear— tor its- 
conduct was wonderfully forbearing-'had en- 
forced Its laws. Tbe British House of Commons 
would noc ha^e waited one hour; but tbiS 
House does not ord.er rhe Judge into custody, or 
the Sheriff and hi< p' ssetto be brought to the 
bar and put in p.isonasit mi«htLave done. 
But with a forbearance thnt is unparalleled, 
that House conde^cen 18 to make up its reco d, 
showing that these were members of the Hou'e 
in custody They make tip that record, and pre- 
sent the proceedings of r,he body ; bur thev em- 
phatically deny them jurisdiction. But Judge 
Frazier issues nis warrant and these men walk 
into the Capitol and take out the members of 
the HonsR of BepieseniatiVe:<, and you say that 
isjusiiflible. 

Mr. Ewing— May it please the court, we sbaU 
8* e before we get through how this whole thing 
may hi. The gentleman's, argument is a very 
good one. but 1 think it is net applicable. N ow 
I apprehend, Mr Speaker and members of the 
en:ite, ih t th^^ Legislature of Tennessee and 
both its branr.bes (and I respect them) ; but we 
are i^ot to be scared by the asbertion id powers 
on the part of either branch. Whatever pow- 
ers they may possess ^hall be accorded to tnem, 
and no more and no legs We will respect 
them a)<d will accord to them these powers, 
andifthev p'>8bes8 the power of rhe British 
Houseof Iiordsor the British House. of Corti* 
mms, thfy shall be accorded to them under tbe 
constitution, and thfymav hnvethe benefit of 
so much of p^rliamentarylaw as mav be shown 
to apply to the peculiar cans6 nowbeibre« the 
court. But, sir, I apprehend that the Judiciary 
has some rights. I apprehend that the judiciary 
is a co-ordinate brancn of tbe government, thHt 
the executive is a co-ordinate brauch 
of the government. The.«e are co-ordl- 
nate branches of the g veri>ment. The execu- 
tive braT>eh has such authority as is given it by 
the constitution and laws. Hut tbe Judicial 
r. ranch also has its own powers. As a Judge, 
has not the Jtidge the power to oronounce a 
law unoonetltut" nal and a nullity. I at pre- 
bend that n » lawyt r, no independent man in 
the State . f Tennessee, will controvert tbe doc- 
trine that all these departments are co-ordi- 
nate. These rights and p< iviltges are not vigue, 
they are written down in books, and by 
those def^isioas in . books, by parliamen- 
tary-usage, so fa** a^ it appli' s, and by the con- 
stitution v«-e will be governed I know that this 
court will be governed by i\ . Then a judge has 
some rights, he has some powers, he has some 
duties, and thos^ duties must be t^xecuted at 
whatever baza d of colUsioi) wlt^ any other co- 
ordinate branch of the government. Wh t a 
poor and p tiful spectacle w uld tbat man bav^ 
affbrded In the sight of the Uouse and of tbe 
country i^ he had quailed before the a^temptQn 
the pitrt of the Legislature to assert lU power 
under the oonstitutioD of t e state. Becaiue a 
man is brave eno.igh to perform his duty at all 
haz ir IS, is it to be said tnat one oi the co-ordi- 
nate branches of the govemmtiut is so 'high 
and mighty that he most cow«^r before 
it, and lick the dust at its feet? You 
iOd the time has not yet come in Tennessee 
when we are to regard one branch as rompe- 
tent to oven-ide the other. I say tt)|s much in 
answer to what I d(*em whoUy inappli<>ab!e 
on the-partof the gentleman who has address- 
ed the Sehate. My ol^eetion was this, and. It 
seems to me that there was a misundersUi di g 
of my objection thatoect)^iont;d this discussion. 
I merely objected to inqniring into the power 
of a Sherff under a legitimate order made by a 
JudjpQ. I think the gentleman understands, 
ancftbat I undrrstand. and that every lawyer 
understands, that th« judge who issues an or- 
der i^ noc responsible for any illegal means to 
wUoh tile Sheriff may resoxi. I say the judge 
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is not iTflpDntibl^ for it. A Sheriff may take an 
execution, and insteadjof levyirg it as he ought 
tohayedonehe may break in a man's door, 
and then he may perhaps be a violator of the 
law. He is then responsible for Ms acts as 
Sheriff. The judjre is nac responsible for his 
extra violence He gives hiijd an execution, he 
says to him go and execu e that according to 
law, and when he g9< s with hu execution .i he 
exceeds the law - 

Mr. Trimble— Mr. Ewing, I say he did an il- 
legal act when he put the warrant in the Sb6r- 
ilTs hands, and this was an insult to the Legis- 
lature. 

Mr. Ewing— We say that he authorized the 
Sheriff to do a certain thing,an*i that the Sheriff 
is uiulty of «o impropriety it* the Sheriff goes 
with as much miloness as th^ case demand , 
and executes the judgment of the court. Then 
the jn«lKe is not responsible, wh trer the 
Sheriff acted correctlv or nor. The question 
mav arise whether be tV'as guilty of an error o 
a mistake, and whether he ait-.d correctly or 
not. All that will come up so far as Judge 
Frazier is concerned on tne official adiudlca- 
tion of this case. But the question now is 
whether the Sheriff in the execution of the war-' 
rant placed tn his bands, which was oi opurse 
to be carried out with sueh mildness as ttie na 
ture of' the case permitoi'd, «o (hat the proces:* 
was executed effectually— if be has been guilty 
of aoy impropriety, or indei-ent, or violent 
language^ then ^he Judge is in no manm-r re- 
sponsilile for that. 

Mr. Maynard— The question seems to-be verv 
forcibVy stated by the counsel. The Hous-t of 
Representatives complulos before this high 
court that their constitational rigbts have been 
invaded,that their rights havel^en gro-frly out- 
raged by the action qfamajorjiy whoiiy unauth- 
orized and unwarriinted by law. Their rig^t8 
are called in question; they are met by uefi- 
ance. This makes it nece:>sary for this court 
to settle, and I hope to s^tttle for all time, what 
are the rights and privileges and prerogatives 
of the people. Those are the queations v.e have 
to argue and settle. The important question 
now IS, as we expect to show, thnt the impeach- 
ed, with a mil knovrledffe that these mea, Mar- 
tin and Williams, were m the custody of the 
House of Repr.esentatives, gave un order to his 
Sheriff for hLb p sseto rescue them and take 
them out forcibly from the cu-tody of the 
House of ^epresentatves. and to seize the exec- 
utive officer of the Housb of Bepresenuiive.^, 
the Sergeant- at- Arms. We propose to show 
by this witness that the Sherff and his posse 
came up here and did thid very thing,~break 
intj the i;apitol and take certain parties w&o 
were heM under arrest by the Hoiiaseof Rep- 
resentatives, nnd also their executive offioeir. 
It is a q*ies(ion of evi<len-« simply, whether 
wdsiiaUsbo'w What was done by the -Sheriff 
and his posse und«r the order and ruling of 
the court. 

Mr. Bwinir^Did the Sheriff release these men 
that were uoder the custody on he Sergeant- 
at^Arms? He comes and says that they broke 
down the door. That is what we object to. The 
Sheriff may have exceeded bis ant> ority 

Mr. Ewing— We come here in nodefiantapiHt, 
and when we are met upon collateral questions 
which render wholly unnecessary any discus- 
sions that may arise be >ore this court, we de- 
clare what our rights ar^, and we declare them 
with such foree and lower as we possess. We 
have no spirit of defiafree here We come here 
merely to say that we>are innocent under t^ie 
Imw. Ai>d M^aek this o<>«rt t ogive us a fair 
hearing, and wo contend that judges hav« 
rights as well as legislators 

rending the argument, the court a-ijourned. 

THUBlBDAY, MAT 16. IWT. 
The conrt met at the usu^i hcmr, tb« J^m^ 



deat in the chair and nineteen members pres- 
ent. 

The Oerk then read the minutes, which wers 
approved. 

Mr. Maynard— Mr. MullinshaB left town. Hie 
managers hav^ not yet concluded the 
examination; We have other witnesses in 
attend ;>hce. On Monday Mr. Mullins will 
probably return, and then if there be no oh eo- 
I ion,, his examination will be resumed- 

Mr. Ewing— We have no objection, mayi^ 
ple<)se the court, thnt Mr. MuUins should be ex- 
amined, or his exalnination continued, provi- 
ded he appears before the conclusion of the 
testimonv on the part of the State ; but wo 
should object to bis being s^mmofied except it 
be as a rebutting witne.ss afterwards, and we 
object to his testimony going befbre the conrt 
as it now st&nds. unless we have an op|K>rtn- 
nity of cross-examining before the ooneUision 
of tne testiroon> on the pare of the Sl^te. 

Mr. Trimble— He will oe here on Monday. 

Mr. Ewing— Well, if you are not through by 
that time we h.ive no ob ection. But we shall 
object to h 8 testimony goin^g before the court 
as it now stands, unless we have an opportu- 
nity to Ci OSS-examine. 

TESf IMOKT OF WM, T. ELLIOTT. 

The Hon. Wm. T. Elliott was next called and 
swor^. 

Siiestion by Mr. Maynard-^tate your name 
residence. Answer. W. Y. Sluotti Mmr- 
A:eest oro, Tenn. 

Q. Have you any connection witli ei her 
branch of the Legislature ? A. I was a Repre- 
sentative irom Rutherford county in the House 
of Representatives. 

Q. Were you in attendance at each and every 
sesfcion of July, 1886 ? A. I was. 

Q. Throughoot the se^ion f A. I don*t know 
of being ab&ent any day. That is my recollect 
tion now. 

Q. Were you then and before that time, per- 
5:onalfy acquainted in the «ity of NashviUe ? A. 
I had coPSKierabe acquaintance in the city. 

Q. Had you an opportunity of knowing the 
state and temper ot the public mind at that 
time and. observing it? A. I think my oppor- 
tunities were about suoh as would be those of a 
citizen of Nashv lie and a member of the Leg- 
islature Also 

Q. What was fhat con'Ution and temper of 
the puHiic mind f A. I think there was a very 
high degree of political excitement. 

Mr. Ewing— We are to be understood as ob- 
jecting to tni§ mode of examination, but as we 
understand the convt ro have deci'ied tlUfl ques- 
tion in the oase.of the previous witness, we do 
not object every time. 

Q. What was the .teeling with regard to the 
ipaln object for which the Legislature had beeh 
convened, for the adaption of the constitutional 
amendment? A W hat was the publie feeling, 
do I unf erstand yon to sayh 

Q. Yes? A. As for as I was capable ol know- 
iniT'that feeling. I thought it wts averse to tiie 
ratification ot the amendnient. 

Q. Was there blttoniess and acrimony mani- 
fested, or was it simply a preierenoe? A. Ithink 
there was a good deal of bitterness in it. 

Q. Did that ext^d to any portion of the 
House of Rep^resentatiTes? A. I probably could 
not answer that unless it was by inference. I 
d n't now remember that I know certainly 
any expressionafrom individuals on that sun- 
ject. . 

Q. Were there-anv efforts made to defeat the 
action of th» tegi-lature by preyenMiig the aW 
tendance of a quorum in the House? A. There 
were quiie a number bf the meinberB of that 
Ueuse that acted in sneh a nuuiner that I 
thought that they were oo-openkting together 
for the ^rpese»f preveatUkga quorum. 

Q. neiMi state in jroQe own' way, what n m 
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dose and wliat led you to the inferetice tba^ 
yon have stated that there wa> a purpose to de- 
vest the action of tbe Legislature and to pre 
vent the assembling 6f a qonrum. A. I obr 
served that in the meeting of the Honse of 
Bepresentatives in the first jdays of ts session, 
probably there wa- a "on-ert of action, and a 
oon'.'ert thence forward, with a certain class of 
that body ;;they would absent theoaselves und^ 
certain circnmfitances, first one and thenan- 
ott er. But it was so mark ed that I think it es- 
caped the notice of no one of that botiy, that 
whenever we approached a quorum, that either 
one or another member would absent hiuotself 
so as to reduce the House below a quorum. It 
was so marked that I remem»»er.i made some 
remark ibore jocular than otherwise in .rela- 
tion to it, and which fastened It upon my mind, 
that some others of us would absent ourselves 
ti 1 they would get in, that then we would run 
in and close t e • oors on them, so to speak ; that 
is to say, we would have a quorum by catching 
these parties who had tried tc defeat a quorum ; 
that we would catch them linapprised in the 
House of ii«i)reseutatives; and thereby consti- 
tute a quorum. I believe that is about what I 
said I had no conversation ^wlth anybody on 
the subject. I stuc^iously, I might say, avoidpd 
ahy couversation upon the 6ubject,and particu- 
larly with those parties that I suspected of en- 
deavoring to preveqt a quorum. 

Q. Were persons, not connected with . the 
House, partioip .t ng with the^e gentlemen that 
you refc*r to ? A: X could not say that, because 
tbe remarks that 1 speak of.refer <o their action 
as members of that body, and while in the hall. 
I don't know that I saw otiier parties iu the 
hall conversing'with them or co-operaiing with 
them ior tb^t purpps«s. 

Q Did yon observe anv outsiders, or as they 
are sometimes termed, lobbyist s» present? A. I 
believe I-dOn't call to mind now any person io 
that ronneotion. 

Q. What steps were taken to ^ecnre a quo- 
rum, and secure the attendance of members 
who weye In'i tus city ? A. The ordina y. rules oi 
the Ijioue- were- enforced, where therie was 
an order f^om the Sp^^aker to tbe 8(.r- 
geant-^t-Arnes »nd Door-keepers to bring 
m members, as was customary, to make 
up a qnorom, and when that could not be done 
tber^ were more sunomary oi-deis issued to 
bring them in. A8er|;eant-ak>Arih8 i^as appoint^ 
•dfor that purpose iu additipu to our ordinary 
one. He was empowered to bring them in by 
f&rce; tpat is as far arthe House was empow- 
erea to do. 

Q. Were yon in the city* at the time the habeas 
corpus, wa^issi^ed 7 A. Yes, sir; 1. was here. 

Q. Did you attend at the proceedings in the 
CAmrt in that case f A. I attended only for 
about an hout, 1 suppose, during therar^ument 
in the case. - ^ ' . < 

' Q. Who was addressing the court at that 
time 7 A. When I entered tbe room the gentle- 
man who preceded Judge Biien was aoout fin- 
ishing his argument, and after that Judge 
Brien addressed the court. That is all I now 
lemember. 

%John S. BHen f A. Yes, sir ; Judge John 
rien. 

Q. What was the number present in .attend- 
ance at tbe court, as spectators or otherwise ? 
A. Well, sir I have very Ittieidea. I think 
the hall was crowied so that it was very un- 
oomfortitble. I don 'tf know what number the 
hall wUl hold ; probably three hundred per- 
sons. 

Q^ Was there any interrnptionordemonstra- 
tton of apidause wnil^ Mr. Trimiile was speak- 
ing? A. I am not 8u«-e that I remember any 
emotion oi excitement in tbe court. 

Q. How was it wheU Judge Brien was -peak- 
ittjc ? A. I think there was a good d^al of de- 
cor m and respect in the crowd while I Was 
present. 



Q. Did you hear any dq,monstrat!ons of ap- 
plause while you were there? A, I could not 
say that I did. I don't now remember that I 
did. There was a great deal of earnestness, a 
great deal of excitement, but as I remember it, 
nothing that culminated in applause. 

Q. were you present at the time the decision 
was given by Judge Frazier? A. I wasUot. X 
w;:8notinthe court room or present at any 
other time that I remember, save just at the 
time I speak or. . 

Q. Were you present in the Capitol when the 
Sergeant-at-Arms and the membecs under ar- 
rest w< re taken? A. W hen fi^y were taken out 
of the control ot tt)e Sergeant at Arms of the 
House? 

Q. By the Bheriff and his posse? A. I 
was not, if I remember right. My 
impressions of that transatstion are, that 
it did not ooeur at any hour du- 
ring the sitting of tbe Legislature or the usual 
hours of sitting. I was in attendance almost 
uniformly,- ancfalmos^ every hour that, the body 
was in session, or propier lor it to b*^ in session. ' 

Q. Did youhe&r the Sheriff make his.dcmand, 
or,didyottseehlm at all? A. I did not see 
him 

Q. Is there ahy other ttct in connection with 
th^9 case that you recollect that you have not 
staten? A. I merely remember eomething in 
connection with the fact that the Sergeaiit-at- 
Arms brought the gentlemen who had been 
arrested by him, and reported the .fa6c to the 
House, and I believe that under the order? of . 
House they were renamed, fo-mlng a 'quorum 
in connect ion with the number present. 

Q Pleade state whether the 8ergeant-at- 
Arm^ reported his action under the orders of 
theiIou^e irom time to time? A. I think he 
did. I think he made regular reports to the 
House 

Q State whether his official action was ap- 
proved and sustained by the bouse, acting as 
such? A My memory at this thne is that ihey 
approved and sustainedthe acts of the Sergeant- 
at-Arms appointed irouer a resolution of that 
body, 

G^M-i2&}a»i{»aM0».— Question by Mr Swing. 
Are you acquainted with Judge Fraz;er? A. 
lam 

Q. How long have yt>ubeen. acquainted with 
him? A. Ithinkitispoeslble that it was the 
tall of3863 that I mft Judge Frazier first, and 
made his acquaiutance as a citizen of our 
county at that time. 

Q. WashQ residing in Rutherford county at 
that time? A. fle was, as*I understood; I un- 
derstood he wa-) living six or eight miles irom 
Murfreesjaoro. 

Q. Was he not a refugee from his own d s- 
trict iu oonsequence of nis Unkm sentiments ? 
A. That is the- impression I had. 

Q. Was hr,not regarded as amnion man? A. 
We so regardedhion and he was understood to 
be suoh. 

Q^. Do you recollect anything 4bout his ap- 
pointment as judge, or know anytning about ft? 
A. I heaf d only that he was our Criminal Judge, 
and atterwaixi isaw him presiding on the bench, 
and met with Mm frequently. 

Q. Were you acquainted with his general 
character in Buth^rford county, as a juuge and 
as a man? A. I think it was very fine. I thinjk 
that he bore with the citizens of Ruthertord 
county a very re})utable character, both as a 
judge and ^s a citizen 

Q. D d he not give universal satisfaction 
there? A<i I heard no complaint of Judge Fra- 
zier 

Q. Did you see Judge Frazier on the bench 
the day you were in the court house A. Yes, 
sir. 

Q. Did you se^ any manifestation fof excite- 
ment on his part? A. X think that remark re- 
vives my memory upon the question asked me 
by Mr. Maynard, and which I would like toan- 
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Bwer before answerjuff yours now. In connec- 
tion with some demonstration of boisterousness 
I thinlE th it there had been some little demon- 
stration about which the Judge called tbe 
crowd to order and asked them to preserve the 
dignity of tne court. Outside of that I noticed 
nothing about Judge Frazier of excitement. 
The character of that manifestation at this mo-- 
ment I do not remember. I just remember that 
it was something that dis'uroed tbe argument, 
some boisterooB noise in the company. Wheth- 
er it was in resi-onse to any sentiment or not I 
do not remember, but I remember Judge Fra- 
ziet's exerci^ng his control over the crowd by 
stating to them that they must keep order and 

S reserve the dignity.of tne court— something of 
lat character. 

Q. Do you recollect any speech in answer to 
Mr. Trimble's speech by Judge Brien, whether 
be made any remarks in regard to this petition 
that it was purely a question of law. aod 
whether Judge Frazier made any remark? If 
you can recoiert any remark, p tease state it? 
A. I must siiv th it £ believe I don't retain any 
distinct r^cnllectioa of what transpired in con- 
nection with the remarks ot Judge Brien, but 
at the same time I do revive the reco lection 
th-tt there was an altcrcati >n between them. 

Judge Brien— When I commenced you were 
in court, when I commenced the argument I 
said that this was purely a legal proposition 
and had nothing in the world to do with poli- 
tics, and that I wanted simplv to argue it as a 
legal proposftioh, and whether the court didn't 
remark to me at that time that there wa^ on|y 
one question and that was a legal question^ and 
he hoped the counsel would ren-ain liom say- 
ing anything about politics. 

The witness— I betieve that was about what 
w^'S stated. Upon your sta* ing it, I bav** some 
recollection that there were some remarks 
made of that character. 

Question b/ Mr. iLwing— Do you recollect the 
character of Judge Brien's argument, whether 
it wfts not calm, and seemiog to be an attempt 
on his part to examine l^e legal question, or 
whether it was violent or calcuTatea to excite or 
not ? A. Well, sir, i think it was a very strong 
political speech, and Mr. Trimble probably sug- 
gested to him that he had started out with the 
idea that it was to be a legal argument. My 
impres8i>>n8 are that therre was something of 
that kind said between them j but I am not sure 
that thii is a correct impression. I must state 
that I went not to hear the argument merely, 
but, as a matter of curiosicy, dropped in to 
spend a few moment^ there, and haveaH treas- 
ured up or thonght of the speeches since. I 
paid but very little attention to it, and the*e re- 
marks revive a very faint iQ>pression on my 
mind. 

Q. Do you know whether Judge Frazier h s 
ever taken any part in poiit«cal meetiugs? A. 
I never heard of the Judge participating in any 

nvention or caucus, in an^ political meetings, 
in any capacity. 

Q. Did Vou ever hear him talking politics at 
mi? A. I have had some business traasat-tions 
with Judge Frazier. Our conversations have 
always turned upon business, and I don't know 
that I ever heard him have a political conversa- 
tion in my life. 

Q. Well, during all this time that the House 
was attempting to get a quorum, d d you see 
Judge Frazierin town, talking with anybody-^ 
was ne in the iobby? A. My impressicms now 
are that I only saw Judge Fruzier at the time 
he was presiding, at the time I speak ot, hear- 
ing the si>eecheB of Judge Brien and ftlr. Trim- 
ble. I tnink I did not see nim, even on the 
street, or anywhere. 

Q. Did you mee^ Judge Frazier that morning 
upon the street as he was going up to deliver 
the opinion, or some morning during the ttial 
didn^t yon have fome conversation with him? 
A. I don't remember either of meeting him or 

01 having a conversation with him. 



Q. Somewhere about the Sewatjiee Honsef 
A. I don't know that I remember meeting 
him. . 

Bsd4r0Ct JtiMMnlna^ioft.— Question by Mr 
Maynjurd— 'Was Ju'ige Frazier acquainted here 
in Nashville, and did he have an t>ppor. unity of 
knowing and understandimg the people and the 
tenap^r and stat<<} oi public sentiment? A. I 
suppose Judge Frazier had much briter op- 
portunities than I would of knowing the tem- 
per of the pe pie here. 

Q. Do yon know with whom he associated! 
A. I do not. ■ I suppose from his official capaci- 
ty that he ass'ociated with the bar and lavryen 
principally of the city. 

Q Well, do you know with what class of 
persons he associated, whether with those wha 
werefriendly to ttie government of the St^te, 
or those who were understood to be averse to 
it? A. loo: Id not state that I knew Judge 
If razier's associations at that time or at anytime, 
scarcely. 

Q. Do Tou know whether he associated with 
the gentlemen who are now er^-p^oyed in hf^ 
de^Ciise, at that time? A. I rat ely saw Mm ia 
company with any one in particular. He was 
either coming er going f^om his courts. 1 met 
him on business. I had transacted business for 
him. bull after his removal from the county of 
Butherford, which was somedme prior to this 
occurrence. I knew very little of his t:ssocia- 
tions, if aoything more than just t general Im- 
pression that Le associated with the baer af tfare 
city. 

Q. Ton are not able to state, then, with what 
cla3s of persons, that is persons of what tone 
of sentlm< nt, he made his associations? A I 
could state an Impression that I have. I coald 
state what I believe to-be ^ his associations, and 
they were averse to those ot th« majority of tlie 
Legislature, those who were trying to tttX a 
quorum tn tAie House. I never heard anybody 
speak of associating with Judge Frazier par- 
ticularly, or his impressions or views or Ids n^n- 
eral notions oo the sujbieoc with wliom I a^so^ 
ci ited generally myself. 

Q. There were no associations between yoa 
and himejicept of a business natuie? A. -It 
was principally of a business character. W« 
met socially.aiid merely met andstx>kec*nd nev- 
er «-ni.ereii into any conversations that I knew of 
either of a social or a politieal characier. 

Q. Well, was \M%t so whiie the war was ia 
progress ? I understand youcune to vourtown 
in]803. A. Yes. .sir, ti at was so. Our ass i- 
clations had never been more than that of Ibr* 
mal arquiintanceship. The m'eeungs were verj 
courteous and very iriendly, so far as I know, 
on the part of both of us. 

Q. How iong did he continu<t to live in your 
town? A. He lived remotely fiom the town, 
eight miles, I think, and my imp£«ssions are, 
without knowing any tiling deAnitely, that it 
was in the neighborhood or a part of bwo yean. 

Q. You say he never talked with you abont 
pnoUc matters or private ma^rs anyfarthttf 
than, to pass and repas« in afnendly and affable 
manner? A. Yes^thatwasaboilt the-exteatof 
our associations 

Q. btaie, Mr. Elliott, Whether you i.re known 
to be one of the most active and prominent 
Union men in rht^t county. A. I think it was 
^nerally understood that I was a thorough 
Union man, unquestionably. There -v^ere otb:- 
ers m >re prommently so^ and known equally to 
be Union men 

Q. Do yoa know what Judge Frazier's hlib'ti 
of intercourse were with decided and active 
Union men? A. 1 tbink Judge ITraaier's inter- 
course was tflways very pleasant, aadoonni^iis, 
and social, with the citizens of our eoonty, and 
with the Union men ot our county. 

Q Do yoi>kaow whether .he conferred with 
them upon public, topics any more than he did 
with you? A. I have no knowledge upoathat 
subject. 

Q. WeU, how is it with these other gentle. 




^iations with aP the nem- 
r as you knew, of a social 

? A. Yes. 

re on the one side or the 

Yes, sir. 

is having associations in 
lody else ? A; No, sir, I 
iSiassociat^onR, as I stnted 
table and courteous gen- 

the bar principally as his 

itttHoj^.g with those With whom 
^^nn^V uot this hav^ arisen irom 
itjH f^jbo associate with any oue 
«?*1i9 ^^^> ^^ might taaye been so. 

^^pV^^St H. M. BRAMBLE. 

'^^tfwfi^^ then called by the State, 
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living and how engaged 

uly. 1866, 1 was employed 

eptkty. 
in his ofQeial capacity 
A. Yes, sir. ^ 
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..was to go with a gent e« 
iarbtrt, to Jack son county. 
briin,^a Representative or 

^4S9$e all about what you' did. 

,»3<0i^i^ him m here and delivered 
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^m Hejdt, to see that Wil- 

'Hie the Capitol, and I was 
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ck^fWW^^^^y Court was in ses'bion aiC 
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i§>a»!lfS|>*HilL«^^wa8 alter 6 oMock, be- 
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Q. Bj Whom were these m^ tekeaf A. 
There wae only one ventleman In tUe ^rowd 
that I knew, that was Deputy SherilTShaw. I 
knew several others by sight; I didn't know 
their names; 

Q How many were there in the crowd? A. 
Well, I should JndKe there were about fliteen. 
There were at least fliteen outside of the build- 
ing, cnmorlng to get in. * 

Q. Was the building closed at the time they 
came for Mr. Williams? A Tes. sir. 

Q. Admittance Wus demanded? A. Tes, sir. 

Q. What was the reply? A. It was about 6 
o'^Biock— about four minutes past 6-^when I saw 
them com>ng up the hill, and there was a col- 
ored man who was watchman here, and had 
charge of the buildinsr, and Gapt. He^dt was 
away that evening. He came to me, and want- 
ed to know what he should do, and I asked 
him his orders. His orders were to close the 
' bailding, and allow no person to come in after 

o*ctoca. I told him he had better close ihe 
doors. Before they got up ne bad the doors alt 
elosed, aud Mr. Sbaw came up to the door, and 
tapped on ihe wiudow. I went there. He said 
he war) ted to com ^ in. I lold liim there was a 
watchman there that hnd charge of that, and 
had his orders, tifi said he would go and bve 
about it. Be started out, and several ot the 
party outside said that he had gone to see Judge 
Frazier. He came back asram, and beckoned 
me to another door, and told me that he^bad 
orders to take that man out, and he was 
going to take him out. I told him that I was 
nor; watchman of the Capitol, that I had i>o 
right to open the doors, and I should not open 
them. There were several members up in the 

^ House, &nd they came down, and they could not 

get out without l&tting this party in. Finally, 
ft was decided that it was best to open the 
doors and let them in Thty came in, but I 
(hink the Sheriff thought they were going to re- 
sist them and not let them take Williams 
away. There had been &oipe cutting up in 
there— diucing, or something of that kind— and 
he eatd they were ready to fi£^t the thing rtghi^ 
throuKh. 

Q. Who said so? A. This SherilT. Be said 
they w«'re going to take the prisoners. I don't 
think there was any one tuat thought of resif^c^ 
. ing at all, but they were running around the 
building and watcJiing all the polpts, and tr jr 
ing the windows. 

Q. Weil, what did they do? A. They took 
Mr. Williams. I nrotested ag^nsttheir taking 
him. That was all I could do There, were only 
two or three or'.us and aboat fifteen of them. 
That is, two or three of those that bad him in 
cnarffe. 

Q. what time do you say that was? A. Be- 
tween six and seven o^x^lock. 

Q In the morning or eveiilng ? A. lu tl)e 
evening. 

Q. What did they do with Mr. Williani* r A. 

1 do not know. They took him out df tt^e buii d- 

Q. Were this company of men that you speak 
o| armed ? A. I don't know, Bir. 1 didn't see 
anv arms. 

Q. You say, if I understand you, that they 
first said they would go back and get orders 
from Judge Frazier ' A. No: he said that he 
would go down and see about it, and bome of the 
meu that were with him said that he ^&* gome 
tosee Judge Frazier. He lold me ait«r wards 
that he haii orders to break the Capitol in after 
h^ got in. I fork ft whether it was tire time he 
took Williams out or Miiriin. I remember very 
■ distlrctly his making th^ remark that lie had 
his orders, and could tear the Capitol down 
l^ut what he Would take them. 

Q. Did he state who he had his orders from? 
A. I understood that he got th> m n:om Judge 

Q, He claimed to act utidcr his authority? A. 
Tes, sir. 



Q. Where was Mr. WlUlams at the tbae he 
he was taken out of your custody?, A. He wus 
in the first room this "side of the 9peaker'8 
room. 

Q. Were you keeping him there by authority 
of the Sergeant-at-Arms of the House? le , 
sir. 

Q. A Dd he by the orders of the House of Rep- 
resentatives? A . That is what I unders ocd 

Q. 1 »id they rome buck any more, and if so at 
what time. J mean the crowd you refer to? A. 
Well, the same crowd came baok.I f^hould think 
there were about thirty in all came backin tho 
morninv. 

Q. Wnat time in the morning? A. Beiweea 
thee and four o'clock. I should Judge. 

Q. Were you present at the time? A. I was 
in the hall of the Mouse of Representatives at 
the time. There were two other men down be- 
low when they broke into thie builoing. One of 
them came and rold mnthat they had broken 
in, and I started out of the h 11. There were 
about ten of the^l who came up and demanded 
Mx. Martin. I protested against their takimr 
him also. 

Q. Well, go on and state what was done. A. 
We 11/ they took him out of there and took Mm 
off. 1 didn't follow them up. 

Q. Wuatwusthe number that was along at 
that time? A. J should think there were about 
thirty who came up to the Capitol;' about tea 
came up stairs, and the other party was taking 
Heydt irom below, guarding him. 

Q. tan you tell whether they were armed? 
A. Well, there was one watchman below. I 
suppose they were armed. He made «ome r^- 
s ponse down th^re, and some one of the party 
made the remark to '*shoot the damned Yankee 
son of a b— ch." 

Q. Who fuade that remark? A. I don't knov 
the man's name. X understood aiterwards that 
it was one of (he city police. 

Mr. Ewinaf— I wish to know whether yon 
heard the remark? A. I heard the rtmark go- 
ing down staljs. in the hail. 

tf r. Msynard— Well, who was the person al-. 
luded to by the remark you reter to? A. It 
was one ox Captain Heydt's deputies; I don^ 
know his name. |Ieis a d scharged Federal 
soldier: I thins he was oneoi the appoiniees of 
the Metrop litan Police. 

Q Do you k:now what was the character of tbe 
crowd that came up to the Capitol 1^ take these 
men, whether they were d ^charged soloiers, 
and If so, from what army they were dis- 
charged? A. The last time Captain Everett 
was h re I underbto'd he wan a rebel soldier, 
and there was a lieutenant of the nigh police by 
the name of AleiTaMder. They were the only 
09es I knew. Several others I, knew by sight 
were ilighl police here in the city. 

Q Do you know any thing about their getting 
into the Capitoi when they came in the oiora- 
tn<f A. I saw vhere tlHry got ih. They had 
gXl got in before I went down stairs. 

Q. Yo>t ftpoke 01' tbe arrest of captain Heydt 
State what you know about that ? A. They had 
him out in the itall. I came- up with Sheriff 
3haw wnnn he came dp after Mai tin. and when 
we went down they were > rar the front door, 
and had him out there. I oidn't knc- anvthing 
about their going into his room. In f trt. I don't 
know that tbe> were in the building at all 
when th se men came up and reported to me 
that they were, in. * 

Q How were ttiey treating Gapt. Heydt ? A 
Well I didn't pay any attention. They wa ked 
off with him. 

Q. Do you know whether they trea'ed biia 
with unnecessary rudeness or not ? A. No, sir, 
I do not. 

Q. Were you at the court when Capt. Heyd 
wad be ore fhe court ? A. I was in tuere a few 
moments at the clo.s<> of it. 

Q. Were there many persons present? A 
Well, yes, the room was pretty well filled. 



61 



Q. A goad deal of excitement T A. There 
aimeared to 1)e some excitement. 

Q State whether or not there were any msn- 
If^tations of applause ? A. I did notnoace 
any. 

Q. Yon have stated that th^se gentlemen 
Were detained bythe order of the Serjeant-at- 
Arms nnder the authority of the House, as you 
' understood? A. Yes,' sir. 

Q. State whether a^^y unnecessary rigor was 
exercised in relatlont) them any more than to 
restrain them? A That was all, sir. We 
wore ordered to keep them in the Capitol. 
Those rooms were assigned them when the 
Honse was in session, and only at that time. 
Outsideof that hoar the orders were not to al- 
low them to leave the bnilding. 

Q. Yon say that part of the time, they were in 
the Speaker's room, and part of uie time ih the 
room a/i joining? A. Yes, sir. 

Q. Welh were the rooms prepared and maide 
comfortable? A. There was everything brought 
in to them tbat they calted ftfr. 

The witness was not cross-examined. 

TESTIMOl^Y OF MICHAEL J.HOXrSTON* 
Michael J. Houston was called for the State 
and sworn. 

Saestton by Mr. Maynard —State your nam^ 
residence. A. MichadJ. Houston, Nash- 
ville. 

Q. State whether you were here in Jnly, 1866, 
and in what capacity you were occupied ? " A. 
I was in Mashville in JUly, 1866!» I was hired 
by Ca. tain Hydt, Ser^t ant at- Arms, to, look 
alter some members th^t were supposed to be 
here in the city— Brittle and Jones.' 

Q. Well, state whether you looked. A. I ex- 
amined the city a. 1 arounJ. I used to get in- 
formation (several times tbat th^y were in such 
I a place, and when 1 « ould go there I would be 
told rhcy had left that boarding house an,d they 
coidd not tell me where they had leh foi-. This 
continued on m that way for several days, a d 
at last I found out that Mr. Brittle had l«fb the 
city. Where ne went to I coul i not tell. 

Q. Were you acquainted in Nashviije before? 
A. Yes, sir; 1 came he ru aboutithe 19th oi Janu- 
ary, MPS 

Q. Were you employed otherwise than to 
looK for t^io>e two gentleme ? A. I was cm 
ployed hereon or about the 19th day of July, 
1866, as a gBard. hy Otiptain Beydt. 

Q. Were yon present here in tbe Capitol at 
the time of the transactlun s^ken or by the 
last witness exRmioed? A. 1 was present at 
the t me t|iey came into the Oapitul. I wa^ not 
h«re when they came in here on the eVening of 
the 19th. Captain Hey^t told me to como up to 
the Capitol as soon as X got my aupper, as he 
wxntf'd me to stand guaru. I came up a lict e 
aftrr 7 o'clock, perhaps half past eevei* . I was 
told that a Sheriff had come with a posse of 
police and t iken out JIdr Williams. That is 
I What the watchman told me after I came up 
I Myinstractier8-> 

'Ihe court here adjourned on account of t-he 
* confusion created by a convention held in the 
I Hall o.' the Houi»e of Representatives, it being 
r impossible then to hear the witness' testi- 
mony. 



FRIDAY, MAY IT, 1867. 

The court met at the usual hour the Presi- 
dent in the chair and nineteen members pres- 
ent. 

After the minutes had been read, Mr. May- 
nard stated that be thought the Clerk made the 
joiTrnal too prolix, and that it was unnecessary 
to place on the journal simply what parsed at 



the bar. Thfij reporter mi^ht put down all that 
was said, except something manifestly tempo- 
rary in Its character. « 

Mr. fiwing said that he agreed with the gen- 
tleman, and thought there w^ a great deal at 
ui;ineeessary matter presented on' the minutes. 

Mr. Maynard— The suggestion is made for 
the relief of the .Clerk. 

The President— I have no doubt the Clerk will 
look at it in that light and endeavor to avail 
himself Of theprivflege. 

The miputes were then approved. 

The President then nnhouneed that he had in 
his hand a communication mailed at Louisviljie, 
which he faafl not opened, but presumed it was 
the remainder of the testimony promised by 
Maj. Gen. Geo. Iju Thomas. 

It was read by the Clerk and considered as a 
part of Gen. Thomas' testimony. 

The communication is as follows: ' 

Statu op iennessee. ") 

JEXECUTIVE DEPAKTMNT, > 

N«shvi^e, Tenn., July 17, 1365. J 
Jfaj. Gen Gto. H. TkamM, U,8. A: 

General: 1 have the honor to ftimish fox 
your information the following copy of tele- 
gram: . ' 

"WASHINGTON, D. C, July 16th, 1865-8:60 p. n , 
•*<yo«> W. G JBrownlaw: 

•'I hop?, as I have no doubt yon will see, that 
the laws passed by the last LcKislatuie are 
faithfully executed, and that all illegal votes in 
the ai]lpro2iching election for Tnenabers of Con- ' 
gress be conducted fairly. Wheneve- it be- • 
comes necessary for the execution of the law 
and th protection of the ballot box, you will 
call upon Gen. Thomas for sufflcient milit xy 
force to !^ustaln the civil authority of the State. 
I have just received your address, which I most 
heartily endorse. 

"[Signed,! Andrew Johnson, 

"Prest. U. S. A.»» 
I have the honors be, General. 

Respectfully yours, 
A. J. Pletcher, 
Secretairy of State. 

Headquarters, Dep't op Cumberlamd, } 
louisviHe. Ky., May 17, 1867. j 

The above is a true copy of thi* cfljcial copy 
of a telegram from the President of tih« 0ntted 
States to Gov. W. G.Bcownlow under date or 
Julvieth, 1865, furnished me by Hon. A J 
Fletcher, & ecretai y of St ate 

Geo. h. Thomas, 
Maj. Gen. U. S. A. 
TESTIMONY OF MICHAEL J, HOUSTON CON- 
TINUED; 

The testimony of Michael J. Houston was re- 
sumed. 

Question by Mr Maynard— You may take up 
the course Of your narrative. A. When I came 
up, about half past seven, after the watchman 
told me that Williams had been taken out, then 
1 received instructions to keep the doors locked 
until 6 o'clock in the morning, to assist tSie 
watchm an. 1 and a man named Crawford were 
both plat'^f) ou guard below in the lower hall. 
We noticed during that night a great many 
persons, whom I supposed to be police, walking 
a»ound the building. I do not know their 
names. Then we were. told that we conW stop 
inside, in the Adjutant GenerMl»s room. There 
was a black man here at the time, a night 
watchman ; and if any one came to break into 
the Capitol, he was to call us out. Well, we did 
not see any person interfering wjth the Capitol 
after that, until about 3 o'clock in the mornng. 
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I was writing soma letters in the A^intantGeB- 
eral*8 room, and the colored man came ^ and 
said there was a posse of men outside the door, 
who wanted to set admmance into the Capitol. 
Ifr pistol was lying on the table, and I put it in- 
side my penfes. I walked out to the door and saw 
a largK crowd outride. I asked tbeni what they 
wanted. They told me they wanted to coihe in 
and get the bodies of Capt. Hevdt and Mr. 11 ar- 
tin. I told them they could not come in untit 6 
o'clock in the morning, and that I had no 
authority to open the doors. A long conversa- 
tion then ensued between us, prd and con, in 
regard to coming in. There was a great deal <^ 
confusion ontsiae. I thought they were excited 
a good deal. I thought they intended to break 
in anyhow. I turned away to go up into the 
hall of the T^ouseof KepresentatiTes to wake 
up some of the guard in tbe hall. As I turaed 
away ihe man that represented htmse)f as the 
Sberili; Shaw, called me back and says he, I am 
the man that was here in the eyening; I want 
you to open these doors and let me in ; I want 
the bodies of Capt. Heydt and Hartin. I told 
him, you have talked a good deal to me. and I 
have talked a good deal to you. If you 
were to stand there until next Christ- 
mas, I wouldn't open the doors for 

Sou. One of the party eutside said, shoot 
lie damned. Yankee son of a b—ch. I turned 
around to the man Ci'awford and told him to 
watch the doors until I woke up the guards up 
stairs. I went up stairs and woke up Mr. 
Bramble and Mr. Hope. He is dead now. I be- 
lieve, sir. Then I went into the lower hall. As 
I was going down stairs I met them breaking; 
in through the United States -Court rbom, .and 
coming out into the hall frpm the United States 
Court room, i did not eay anjtl ing to the party 
then. I should think there were about twelve 
in the hall at the time, »nd the rest were coming 
in flx>m the United states Court room. I went 
into tbe Adjutant General's office. My hat 
was in there, and I put on my hat. As I was 
ffoins: ^ut of the door Captain Ueydt hiid called 
for-this I; an Crawford, as a witness, to come 
into his room. He undertook to come in »nd 
one of the posse got hold of bim and )< ind of 

Save him a sbove. Crawford m^de a motion to 
raw his pistol, and I believe the man would 
have done it at the time only tor the concilia- 
tory way the Sheriff spoke to him a<id told 
him not <^ draw his pistol, and that if be 
did tiiere would be blood shed there sure. Capt. 
^ Heyoe^spoke to the^^^ Sheriff and told him ne 
■ wanted that- man in as a witnes andio see 
' to the effects in his room, that nothing was dis- 
turbed; and Crawford was^allowea in there, in 
Capt. beydt's room. Then anuther party came 
up stairs. I don't know what they did up 
stairs, but I saw them bringing down Martin; 
and the other party below nad arrested Capt. 
Heydt. I was standing at the outer door. They 
wanted me to open tbe door. I told them no, 
that whatever tney did they would have to do 
it by force J and tbey opened tbe right 
hand side window g^^ ing out, and took Capt. 
Heydt and Martin out ot the Capitol. I forgot 
to mention though, during the conversation 
that wejiad through the glass door. I totd them 
that they could not get in until six o'clock in 
the morning. The Sheriff said that he wanted 
the body of Captain Heydt, and that he was 
bound to have nU body, no matter in what 
shape or form, that he was going to have him. 
I told htm that if he did he would have to do it 
by force. He said that be did not care, that he 
was bound to have the body of Captain Heydt 
before he left there. 

Q. Where is Mr. Crawford ? A. He is now, 
as I understand, near Fort Riley, on a farm, 
one hundred and fltty or one hundred and sixty 
miles from Fort Leavenworth. 

Q. What was the name of the colored watch- 
man ? A I don't rightly know his name. 

Mr Smith— Was&H it Taylor ? 



A. Tbey used to call bim that, I believe. 

Question by Mr Kaynard— Is he hen now ? 
A I don't know, sir. 

Q. Were you at the trial of Captain Hey^Att 
A. Ko, sir, 1 was not. That morning Captain 
Heydt gave instructions to me and Mr. Craw- 
ford to go out to Mr. Trimble's house and make 
him acqdainti d with it. We got out there very 
early in the morning, before Mr. Trimble was 
up. There were some colored people cooking 
there, and we told them w«^ wanted to see Mr. 
Trimble. They woke up Mr. Trimb'« He 
came down, and we made him acquainted with 
the circumstances o I the case. 
, Q Were vou present at the court house dur- 
ing the trial of the habeas Qorpus case, before 
the^e occurrences here at the Capital I A. Mo 
sir; I was on duty in the city at the time, and 
could'nt take time to go down. 

Q. .Tou spoko > esterday In your testimony, 
Mr. Houston, of seekmg for Mr. Brittle and 
Mr. Jones. Please state whether the citizens 
of the town showed a disposition to assist you 
in your researches or to embarrass you. A. 
Well, I should think, sir, that tbey showed 
mo eof a disposition to embarrass me. because 
X could not get much information. There was 
one of the men who was with hie at the time, 
Mr. Fitzgib: ons, when I went for Mr. Brittle. 
I left Fi»£gibboos watching a house I was in- 
formed Mr. Brittle was in. I went around the 
back way and made some inquiries, and vras 
told that' he was sot there, and I came 
back again to speak to Mr. Fitagibbons. I w«s 
informed the next day that Mx. Brittle had 
be^n Feen around that house. 

Q. You did not leave Nachville under Cap- 
tain Hey dt'soriieis? A. JSo, sir. 

Q. Your duties were here in the oity? A. 
Yes, sir. 

Q. Well, state whether there was or was not 
a manifestation of excitement amohg a portion 
of the people. 8>ate how that was. A. Wei, 
through my traveling around the city. 1 heard 
Sf.veral groups of persons talking, and partic« • 
larly one crowd talking about the 5th Cavalry 
and the 16th Infantry, that was here at ^te 
time, I believe. They said that they would be 
able to clean them out anyhow, if the> were 
called out, and that there were enoufirh eitiz^a 
in Nashville to clean the 6th Cavalry and the 
I6th U. S Infantry out. 

Q. Where was that conversation? A, Well, I 
heard that conversation d^wn near the Square. 

Q. Were there many persons together during 
that conversation)? A. X^shouidthinkjthere wete 
about seven or eight. 

Q Was that said in a quiet tone or with a 
good deal of excitement? A. Just about as 
loud as I am speaking now, sir. 

Q. Did the crowd approbate what was said? 
A. Well, I should calf them all chips of one 
block. Ihey were all just the Same thing and 
all of one purpose. 

Q. Do you know whether the men who came 
came up here to the Capitol at the 
time you speak and arrested Captain 
H^dt were, or whether any of them had been* 
soldiers, and if so, of whao army? A. Ne, sir, 
I do not. I don't believe that anv of them were 
soldiers in the United States army. All of them 
I kuew at the time was the Deputy Sheriff and 
Captuin Kve? tr . Tbe rest I knew by eyesight, 
but don't know their names. I believe they 
were nearly all night policftmen at the time, 
and I am pretty near certain that on the police 
of this cty there is no Federal soldier. If there 
is, tht re may be one and that is about all, if 
there i- one. 

Q. Do you know whether any of them had 
bet:n rel el soldiers? No, sir, I do not. 

Q. Well, is there any other fact in connection 
with the transaction that occurs to your mind 
which you have LOt stated? A. Well, sir, I dcm't 
think there is. 

The witness was not cross examined. 
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called verbal act?. We wuit to' show what 
this member of the Legislature, recusant, re- 
calcitrant, did and said. Tbis is what is known 
in law as tbe^M g«Hm. To the profession it is 
more Buggrestive thaa any other expression I 
can use; to the non-profassional mind it signi- 
fies the transaction about which we are in- 
quiring, and what is said and don) at the time 
by the parties engaged 

Mr. Ewmg—ldr. Dunnaway, I suppose, is 
charged as a member ol'a conspiracy to prevent 
the Legislature from pitting and passing a cer- 
tain act. which it is alleged they were eompe- 
tt^nttopass. Our objection is not to what Mr. 
Dunnaway himself said, but to what Mr. Dun- 
naway says tbat Mr. CJooper said. Mr. Ckwper 
is a competent witness. 

Mr. Maynard— ]f toe gentleman will allow 
me, this testimony is not adduced for the pur- 
pose of establishing a tact against Mr. Cooper 
or the President. Ifc may h^B that Mr. CkMper 
never wrote the letter, and that the President 
never approved of such sentiments. It may be 
that this part^ was makin|^ use of these reasons 
untruly, and di«honestly, and scandAlously. for 
the purpose of backing up his conduct. What 
we wish to show is that the member of 
the Legislature was giving the^e reasons for 
his conduct, and not thit the rensons were true 
or false. That is a matter of very little conse- 
qaence to this inquiry. 

Mr. Swing— There is no proof of any con- 
nection with Judge Frazier. Thikt is to be kept 
In mind all the time. I njerely make this re- 
mark that this may be kept in the mind of the 
court. But the question, Mr. Trimtile, as I un- 
derstood it, was whether Mr. Cooper was not 
the Private Secretary of the President, and 
from that to infer that he was speaking the 
mind of the President in regard to this matter. 
It is then what Mr. Cooper said and what Mr. 
Cooper did that is to be got before the court, 
and to be usud as evidence. 

Mr. Trimb'e— If liis relations were. such— 

Mr. E wing— That is it. Tou are trying to 
prove bv Mr. Dunnaway that his brother ^aid 
that Mr. Cooper said that the President said 
something or other. Your inference is that the 
President and Mr. Cooper were partidpea oHm- 
ifUs. t 

The questicm was here put, ani the court de- 
cided by a vote of 12 ayes to 7 noes that the an- 
swer should be received. 

* Question by Mr. Trfhible— Well, Mr. Dunna- 
- way, do you know anything farther about this 
matter? a. I do not remember anything 
further. . 

Orosa-JRoaminaHon^-Queitioji by Judge Gaut 
—Did not your brother tell you that the reason 
he resign^td here was because he could do no 
good? A. Well, I have heard him say that his 
motive was to reduce the Hon e below a quo- 
rum, and 1 have aifo heard h:m say that be 
could do no ko d heref»r his party; that if 
they stayed here I bey could not do any good. 
I think 1 heard him make the remark that they 
were in a minority and could not carry out an y 
point by staying here. 

Q. Did not your brother tell you that Gov. 
( ampbell told him that he ought not to resign? 
A. Yes, sir; well, I don't know how that was 
exactly, it has been so long. Campbell was for 
him bo'.ting and resigninflr, bolting or doing 
anything to break up the Legislature. I think 
he advised him either not toresig^n or to resign; 
I don't know how that was. 

S. Did not be tell you that Governor Camp- 
told him not to resign, that your brother 
Oil ght not to have resigned? Was not this con- 
versation that you had with your brother c^/Ur 
he had resigned J A Yes, sir. 

Q. Well, did not he toll you then and there, in 
that converraiiun. that Gov. Campbe 1 told him 
he ought not to have resigned? A. I cannot 
exactly state that. I do not know how that was 



harlljr at all, but I am Bttisfled of one thing— 
Q. I am not asking you about your satistic- 
tion. A. Yes, sir. 

Q. I am askfng you to answer facts— not for 
your impression and belief, but for the fusts. 
A. Yes, sir. 

Q. Didn't your brother tell yon that Gov. 
Campbell b%w him and told him that he had 
done wrong in resigning; that he ought not to 
have resigned? a. AV^elT, I think he did, that he 
had done wroncf or he had done right. Now, I 
don't know wliich it was, but I know he »aid 
that Gov. Campbell was there doing all he 
could to get the members to bolt or resign, one 
or the other. That was the thing intended, to 
break up the L^jfislature; and I might have 
unrierstood uav brother to say at that time— it 
has been a good while ago— that Campbell ad- 
vised him to do one or the other, and the poiat 
was on the resigning matter. You see. my 
brother at the last session bolted, or was called 
a bolter, and he wa^ elected again, and he htd 

fromised the people that he ^ould not bolt, as 
understood it, and when the 8quabt>le got up 
he could not b It, could not getaway, but ha 
could resign And the conversation that he had 
with Campbell was about resigning or about 
bolting, I don't know how that was. 

Q Well, twill ask you the question again; 
perhaps it will come to your recollection. 
Didn't your brother tell you that after he had 
resigned. Gov Campbell came to his room and 
told him he ought not to have resigned? A. It 
might have been that way. 

Q. Well, when you talk about a caucus, isn't 
it the fact that your brother, instead of saying 
that there was a caucus, that after he had sent 
in his resignation, Gov. Campbell came to his 
room and told him that he had dme wrong, 
and that he ought no^ to have resigned ? A. 
Positively, I can'c state exactly how that was; 
I didn't cnarge my memory. 

Q. Well, did you he^tr your brother speak of 
any other caucus? A. Yes: I think the Con- 
servative party w^s generally at that room. 
I don't know whether it was at his room or 
not. 

Q. State whose room it was. A. I think they 
had a meeting to consult about this mat.er. 

Q. Well, now, who told you they had sAneet- 
ing? A. My brother told me they had' a meet- 
ing. 

Q. Who did he say was at the meeting? A. I 
don't remember. 

Q. Did he speak of any one being at the meet- 
ing? A. Gov. Campbell was mentioned. 

Q. Did he speak of any other person coming 
to his room? A. I am satisfiel or one fact.tha"' 
there were others there, bat I don't remember 
their names, whe hv r he caUed their names or 
not. I am satisfied from the conversation that 
there were others there. 

Q: Well, where did your brother teU you 
there was a meeting at? A. It was somewhere 
in the cty her^i, insouieroom. ' 

Q. Did he tell you notl^ng about who 
teas present; didn't he give thei>- names? A. 
He might have done it. I suppose there was no 
Radical at it. 

Q: Well, how do you know? A. No, I 
don't know that 

Q. You speak about a letter from Mr. Cooper. 
Did your brother tell you that he had gOt a 
letter fro no Mr. Cooper befbre he redgnedr A. 
No, sir, it was after his resignation, i am sat- 
isfleJ of that, for ho had resigned and had come 
home, and h id come to my house. He told me he 
had resigned, and he got a lelt?f that evening. 
He told me on his way to my house. I didn't 
see the letter; he Just only mentioned that Mr. 
Cooper, as I stated awhile ago, eulogized him 
and praisel him up fordoing it. 

Q.. Well, I ask you this question: Did your 
brother ever in imate to you thit he had re- 
signed by the advice or direction of Mr. Cooper, 
or any person else? A. No, sir, I don't know 
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tat Be t0l4 »• tlwt ]i$» WM adTired to do m>, DiAt 
is, by any cerwls ott«. 1 am satisfied tbat Mr. 
Cx)opQr— 'I never heard h*m say that Mr.i>)oper 
adTised ^im to do go The whole sum and sub- 
stance of it is thet it was a general understand- 
mg. 

^ Q. Wen, hew do yop know that ? A. WeU, I 
don't know. FOu may say 1 don't kudw pod- 
tively. • 

Q. That is just your opinion ? A. 1 hat is Jnst 
my opmioYi, from What I could father up flrom 
eonyersation. 

Jie-^iraot JBMm4»ati&n.—Q. Well, that caucus 
yon speak of was a caucus of GonservatiYes ? 
A. I understood it to be so. 
. Q. Can you, give any name except those of 
Gov. Campb-U and your brother ? A. So, sir, 

q. Did you ascertain bfi^w often they met f 
4- Tffo, sir. 

TBSTIXQNT OF ABRAM SVITH. 

Abraa Smith (colored) was sworn fia: the 
State. 

Question Vy Mr Maynard--Tour name and 
residence f A. Abram sm^ ; r^idenee, Kasn- 
TiAle. • ^ 

Q. Where were you, and how occupf ed. In 
July, lM^l> A. i was porter h^re atth«Oapltol 
at that tune. 

Q. Wereyouj^^eswitattbe time a party of 
men came §0 the Capkol and arrested Captain 
Heydt, and toojc away Mr. Williams and Mr. 
Martin? A. I was present 'when tb^ took 
away Mr. WUnaoro and Mr. Martm. I was fiot 
TOresent when they arrested Cape. Heydt; 1 w^ 
down town. 

4). State all tirat eoeurred. Just go on and 
give us the accdnnt. A. The doOrs were locked 
and the Sheriff and the deputy Sbertff came op 
to get Mr. Willii^s and Mr, Martin out; and 
the watchman at the Capitol would not admit 
themat flrst, and thev threatened to break open 
the Windows. Mr. Wine«, one ot the members 
of the liogisjature, was inside and wanted to go 
out. and several others were in and wanted, to 
go out. The doors were opened for them to go 
out, a ad the Sheriffs broke right in and oamv 
npand gotMr. Williams and Mr. Martin. 

Q., What time was that? A, It was about 
hall past six in the evening. 

Q. Do you know whether they got Mr. Mar- 
tin at that tim^? A. WeJl. they did not take 
Mr. Martin out because he was ftsleip. and thoy 
did not wai^e him up. They look Mr. Williams 
out though, and took him down town. 

Q. Where did you si^y you were at the time 
they arrested Capt^H^cU? I was down town 
somewhere that night, It was done early in 
the moniing. 

Q. State if you saw any evidences about the 
Capitol of brciaking open the bulldiug. A. 
Well, the window of the Federal Cour« was 
bFOkOnopen, and the door leading into the 
main hall was pried open. 

Q. Were they closed at night? A. Yes, sir, 
tliey were closed at nitfht. 

Q. D»:t yoB know the persons that came up 
and took Mr. Williams ? A. It was Mr. Shaw, 
I believe, and Mr. Davidson. There were four 
of them, and these were the only two I knew. 

, Q. Wei^e you about the House of Bepresenva-. 
tives. during that setsion 7 A . Tes« sir. 

Q. WeU, do you know anything aoout an at- 
tempt being made tu break up the House by 
keeping away a qfuorum of the members ? A. 
I did hM»ar such talk up there in the lobby once 
in a whije ^ 

Q. IV ho did you bear U from ? A. WeU, 1 
heard it from two or three. I did not take par- 
ticular notice who th«»y were. 

Q. Were they mtmbers of the Houf e or out- 
siders f A. I think tbey were outsidert. 

Q. Persons living here in the city ? A. Tes, 
•ir, I think they were. 

Q. Can you mention anv names ? A. No, fir. 
I nevaif took particutor nbtiee; bat IreeoUoct 
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ef Jkeariflg them say they were going to trv to 
prevent a quorum, and they made remarks 
about itf 

Q. Did ynu hear that on more occasions than 
oner A. WeH, I heard it only about twice or 
three times. 

9 Do you know whether persons not eon- 
nected with the I^eglsiature were up there in 
Ctmsultation with any of the members? A. 
Well, they were a gbod many times out fn the 
hall. A good many people were in consulta- 
tion, but idid not know the people. 

Q. Were you about tov^n a good deal? A. 
yes, sir, I was about town a good deal. 

Q. Were there many strangers present at that 
time, p'rsons that did not belong in the city? 
A. I aon*c think there were, sir. 

Q. Do^oukttowofanyroembors keeping out 
of the way to defeat adnornm? A. Tes, sir, I 
know of Mr. Jones and Mr. Martin. 

Q. Which Jones waF that ? A Mr. Jones, of 
Greene. 

tMr. Jones, of Greene ? A. Yes. sir. 
Tf6 you kuow where he wentr A. Ho, sir, 
ink he was here in town; I don't know 
where he went to, though. 

Q. Was he subsequently, or at any time.'ar- 
rOsted and brought into, the Honse ? A. No, 
rtr, I don't to'»k be was. I think he came in 
after they had a quorum and passed that amend- 
ment. 
Q. He then came in TOluntarily ! Yes, sir. 
The witness was not cross-examined. 

TESTIMONY OF WADE BICKMAS. 
Wade Hickman, colored^ was then called ae a 
witaess on the part ^f the State, and sworn. 

Question by Mr. Maynard— Your name and 
residence? A. Wade Hickman, Hashville, 
Tenn. 

' Q. Where were you in July, 18fi6^ A. I was 
here at the GapUol, sir, a porter of the Sen- 

Q. If you know anything, state what you 
know or an attompt made to bvedk up the Leg- 
islature by defeating a quorum. A. We<l, I 
know Very weU that.! was up at t|ie Capitol 
here. In the Senate chamber. Aftor I got done 
cleaniag np of an evening I started out. The 
dcord w»^re clo«e1 and I could not get out. I 
asked whv. 7hey said that the Sheriff was out 
there to arrest the members that they had in 

Srisonand they would not let me out. I went 
own tbrough the cellar and got out that way, 
and I think it was Mr. McBlwee who said open 
the doors and let shem in, that there was no law 
to keep th^m out. That was Mr. Shaw and Mr. 
David *o i . After they opened the doors and let 
them in I came up stairs with them. They 
'w«nt i':to the room and took Mr. Williams out. 
but left Mr. Martin lying upon the floor. He 
was unable to go. The tol owing ni^ht, I 
think, thev came back and took Mr. Martin and 
Captain Heydt. I know very well I was not 
here at the time. The next morning Smith 
took me dbwnand showed me how they got in, 
b <• opening the court room and prying the hasp 
off the door, and taking Captain Heydt and Mr. 
Martin oui He showed me where i( was 
done, t didn't see it, and 1 only saw where 
they gf-t in. 

' Q. Were you here When they came in and 
took Capt. Heydt outl^ A. No, sir. 

Q. What time did they come and get Mr. 
Williams ? A. It was between six and seven 
o'clock. 

Q. Well, it was before sundown, then? A. 
No, sir; as well as i recollect, the sun was 
down, 

Q. You say Mr. Martin was asleep at that 
time of day? A. Yes, sir ; he was asleep at that 
time of day. 

Q. Was he in ill health? A. No, sir; he looked 
to be very healthy. 
' Q. Why did not the o£icers that went after 
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him wake him op amd talie b|m min^i Ar. I 
tried to wai^e kim up, bat I did ao4 iMiieTe I 
oonld wake him up. « 

Q, Beep sleep had iUlen np^ him? ▲. Yes. 
. sit; thetio was a demijohn in the- room, but I 
do not know whether that put him to sleep or 
not. . 

Q^ Had you heen abont the LegUlatiire befoie 
that time^ while the Home was trying to get ^a 
quorum of •> embers there? A. Tes, sir. 

Q. Well, do you know whether there was any 
effort made ^o j)revent it? A. I do not, sir 

Q. PidyoufcOd any meibb^r gettiog out Of 
ttie Way, keeping out of the way? A. x es, ssr, 
I reooUect some of the members lold me they 
would' not have a quorum, and I asked fatem 
why. *J hey said It was becauae they would 
not De there; but I don't recollect who they 
Wer6'exaoily. One that I knowwa< MV. Wil- 
liams. He told me he would pot be found niQxt 
day, a^d sure enough be was not (bund: and 
'Jones, of Greene, told me that be would be out 
of the way, and he was out of the way. 

Qj Do you know 'Whether he left tiiecfty? 
A. Ko, sir, I don't know, but I heard thuthe 
did not leave ihe city. I don't know that to be 
.afacli.tho^h. 

Q. D'vi they say whether any oae was opera- 
ting with £hem ornbt? A. No, sir, they did 
not say that to me. 

Q, Oo you know whether any caucuses were 
held here in the city looking to that same end? 
A. No, sir, I do not. 

Q. Do you know anythlner about a caucus 
being held at the Commercial Hotel? A. No, 
sir. ' 

Theare was bo cross^^xamf niitioii. 

TESTIMONY OF BUCK LEWIS, 

Buck Be wis, coloir^, was next called as a wit- 
ness for the prosecution, and sworn. 

Question br Mr. Haynard-^Tour ifeame ard 
resideneef A. Buck. Lewis, eounity of Dayid- 
son. 

3. Where were yon and hew .employed in 
y.' 186ft? A. In th(9 House of iHepresenta- 
tives, bir. 

Q. In what capacity were yon acting? A. 
As porter of the House. 
Q. from the beginning of the session? A. 

Q.' Were you there pretty rearplarly during 
thesessions of the House?. A. Yes, sir. 

Q. Do you know whether therer was a^ good 
deal of difficulty in getting a quorum of mem- 
bers and whether any efforte were made to de- 
feat it? A. I doiJ't know whether th«w were 
any efforts made to defeat it or non, sir. I know 
therewasadiULculty abont getting me^abcrs 
fpresent. 

Q. Do vou know Whether any members went 
away after having attended. A. Yes, sir, a 
good many of them went awav. 

Q. Who were they? A* W eU, I can't think of 
all their names now. There was M^. Marable 
who went away and Mr. Williams, and Mi. 
Martin, and a good ipany others. I can^ think 
oi all their names now. 

Q. Did they all return? A. No. sir, I did not 
see any of them return, excepting Hr. Wil- 
liams; and Mr. Martin was brought in by Mr. 
Heydt, I believe. 

Q. Did any of them reium voluntarily? A 
If they did, k don't remember it. I don't think 
they did. 

Q, Do you know why they went away? A. 
No, sir, I do not. 

Q. Did yon hear any of them assign any 
reasons? A. No, sir, I did not 

Q. Did you hear any of them talk on the sub- 
ject of a quorum? A. I heard them «ay ihey 
did not think there would be a quorum, and 
that was about all. lofras coming up from the 
depot and met Mr. Dunnaway going down to 
the train with a little carpet bag in his hand. I 
toldUm the aoerke^ter was ordered to hunt 



him up. and he saidhe ^M teing^MoHb. That 
is about ail. 1 met htmon Church Street. 

Q. Wiien was that? A. That >was two or 
three duys after the HOu^e ordered the members 
to be arretted, or a little before, I <|on't rem<Mn- 
ber which. I remember meeting him, and that 
was rU. I met him oh Chureh street; he sa d 
he was going home. ^Hjb did not Say wh y he was 
goin g hon^e, but thu t he w as going home 'That 
was art- . 

>Q. Were you around a*- the members' r^^oms 
mu«h? A. No, sir, 1 was not. 

Q. Do jQix know anvthlng ab^ut any can- 
GU^^ee being held in the c ty ? A.f No, sir,^f do 
not. 

^. Did yoti tee any persons aboat the Hon e 
—outsiders not go nected with it? A. Wiiat, 
■coming in the House here ? . 

Q. Yes ? A. I saw Mr. Watterson, the editor 
of the ]^anner,.eome in awl tM&kto Mr. Wil- 
Uams and Mr. ])i(attin in the Bpeake«:'s room 
there. 

Q. Did you ffte other leading gentlemen who 
were und^stood to be oppoBed to the ao^oo of 
the Leglslatn|e? A. Mr.jOolya% I saw hka. 

Q Who is Mr. (j<ilyar? A. I thint he was a 
lawyer. He lives up a^o1lt Winchester s* me- 
where, but I thii.k iu» jls. ^raetiting law here 
now. . . 

Q. WeU» do you kB6w bow he stood ppon the 
C;uesuon T A. il heard bite say to them that he 
thought tbey had' done right* and tba <^y 
had been imposed upon lo » a^ enough* 

Q. Do you know whether he ^d been ■ a 
member of of the rebel Congress at Bi«iuaioikd or 
not ? A. No sir, I do not know about that. 

ii. Who did be teU this, that.be thon«ht they 
had done right ? A. tie told Mr. Wiltiams a^d 
Mr. Martin that while they were immisoBed. 

Q. In what respect did he say they had done 
right? A. I donot know abont that. 

Q. In what respect did he say that they had 
been imposed upon lopg^Hough? Ai I do not 
know, trir, I fust heard the r6.nurk. Mr. 
Watterson, the editor ^f the Banner, told them 
nearly ahsout the same thinir. 

Q. Mr. Watterson? , A. Yes, air, 

Q. Were you here at the time those men wen 
taken out of the custody of/ the Serg«anfr*t- 
Aims and when Captain -Heydt was iirrpsted? 
A.^No, sir. I was at home. Thev came there at 4 
o'clock in the morning huntfcg for Captain 
Hevdt at my house. I told them that he wsjs 
no^there, andhadnot been there; they were ' 
looking fior him and he was not4;here, and they 
came on t o the Capitol, I suppose. In the morn- 
ing I saw Captaia Heydt a prisoner at the Com- 
mercial Hotel. ^ ^^ 

Q. You were keeping house, and they, came 
to your house! A. Yes, sir, they came there 
about four o'clock in the mornibg, hunting for 
Captain Ueydt. 

Q. I do not understand you . to say that they 
broke into your house! A. No, sir. 

Q. In whose custody was Capt. Heydt when 
you saw him at the Commercial Hotel? A, Mr. 
Alexander was one of them. There were three or 
four others there that I don't rPooUeoi. I re- 
member Ml'. Alexander very well. 

Q. Do you know wheth«»r any of the men in 
(^utrgewete soldiers, and if so, in what army? 
A. Mr. Alexander had been a Quartermaster 
in the Confederate army. Mr. Everett was also 
a soldimr in the Confederate army, fie came <u> 

Q. Did you Mlow ou to aee what was done 
with Capt. Heydt? A. No, sir, I did not. I 
didn't know they had him untilleaw him up 
stairs at the Commercial Hotel. '■ 

Q. Were yoii prest nt attha touTt house at the 
time his onae came on? A. No, sir, I did not go 
there at all. 

Q. Were you in the oonrt house when they 
were trying the habeas eorpus- oase? A. Yes, 
sir. 
Q. A41 the tim e? A. He» sir, aot«U the time. 
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Q. What wa^ going «> when yon treris %h&M 
▲. Judge Trimme a&d Judge Brionwere argor 
in^ it, and I went in tbere to hear them and 
came out. . 

A. Did yon hear tiieir alrgnmencs in ftalU A. 
Ko, Bir. ^ 

Q; Were there many persons j^res^nt? A. 
Yes, sir. 

Q. Was there mneh excitement? Well, it 
seemed to me there was a good deal ot excite- 
ment. 

Q, Was there itny manifestation of applansek 
A. I cUd not notice whether there ^as any or 
not; £f there was, i have fei7?otten it. 

Q. Were yon there when the case was^naiiy. 
decided? A. No, sir ; I waa not ihere 
- Q, Were you m the court hoase at the time 
Judge ^r izierleft the bench? A. No, sir. 

Q. Please state if any intimation was made to 
you before the Legislat re met that tbere would 
be no quonun, or a purpose thstt thero should ii>e 
none. A. .!I^ere was noc any made here m the 
city! ' . • ^ 

Q. Well, any made anywhere? A. Well, I went 
on to Washington with Mi^. Lewis, and I went 
np*to the Presi^tent's bouse, and was there two 
or three days. I toid him. I was going to leave 
bim in a few dAys, that tUe GoVernor nad called 
the LiQgislatnre^lmd that I was employed in the 
House 01 JfeiwresentAtives. . The President said 
to me that the Governor had a damned sight of 
use for the Legislature, and that there would 
be no quorum this time. That was beiore I left 
Washington to come on to wait on the Legisla- 
ture. 

Q. How long was that before?. A. The Gov- 
ernor had called the Legislature tli<m. I Was 
at Washington with Maj. Lewis. 

Q. You were preparing to come home to at- 
tend to your duties as porter of the Bouse? A. 
Yes, sir. iHe left for the c luntry at Mr. Bter*F, 
and told Mr. Cooper if I wanted any money to 
give it to m^ and Mr. Cooper gave me forty dql- 
lars. I told Mr. Coopfr 1 was going the next 
d*y Hegaveme-forty dollars to" con) e home 
■with. Mr. ( ooper said the same thing*— that 
tbere would be no quorum. I told some of the 
naemberis about !t when I came here, ttiat the 
Ftes dent had said that he did not think there 
.Tfonld be any quorum 

Q. Did^ou come directly home? A. Yes, flr, 
I came rightstraighx on through. 

Q. What time did you get home? A. Abnnt 
three days before the Leglsla-uremet, and I 
told some of the members, not thinking any 
harm, about what the President had said. 

OoM-ifea<»i»a*k)».— Question by Mr.Ewing— 
Yon say you saw^Mr. Colyar in the Ctipitul? 
A. Yes, sir, I saw him in Mr. Martin's ro^m. 

a. Jntae evening? A. YeSji-ir. . 
. Did you ^ee h^m before Uiat time in tli6 
Capitol? A. No, sir. 

Q. 'ihey were anested there and in the Com- 
mittee room? A. Yes, sir. 

Q. Do you iLnow that Mr. Colyar was counsel 
for Mr. Williams? J^. No, sir, I don't thiiik be 
was; I'don't t^ink*they had any counsel at 
all. 

Q. Was he afberwards counsel for them in the 
habeas corpus case? Did you see him coming 
there as one Qf iSie law> ers? A. Yes, sir. I re- 
member that. I hai forgotten it. 1 saw him 
coming as one of the connseU 

Q. Do you know whether be was tbere get- 
ting the facts Irom them in order to argue tlVeir 
Setitioh before the Judge? A. No, sir, I do not. 
[e did not say anything abjut it. 

Q. Well, you did not hear the whole conver- 
sation? A. I just simply heard him say 'hat 
they had done right, ana that th^y ha*l been 
impos d upon long enough ^ . 

Q- You don*t know whether he was sent for 
by them? A. i dod»t believe they sent tor 
them. I don't think they sent for any pers^^n. 

Q. WeU» do yon know anything aUoucthat? 
A. No, sir. 



Q. You khow that; he i^asti^ptheraand that 
he was counsel for thc(m afterwards ? A. Yes, 
sir. 

Q. Was not Wattergon there at the saoie time 
that Colyar was ? A. Yes, sir. 

Q. was he there At any Other tfipe? A. No, 
sir: I don't think he wajs. 

Q. How did you happen to be in the presence 
of the President on the occasion you speak of ? 
A. I^made it a rule always ' to go there to his 
bouse whisn I went there, and i always staM 
there when I went to Washington. 

Q To whom was the Presid^ent addressing 
himself? A. To nobody but myself. He was 
an old acquantance, and we w6r« talking a 
long while. • 

Q. Where did you see Mr. Cooper ? A. I saw 
him as Private Secretary. 

Q. Was he there present f A. Yes, sir, 

Q. What did he say? A. He said I need not 
hurry to go home. He gave me forty dollars, that 
Mr. Lewis told him to let me have, an 1 said that 
he did not think there would be any quorum. 

Q. H^ did not think there would be any quo> 
rum ? A. No, kir. 

B4rdirvct iBbominaMoi^.— Question by Mr. 
Maynard—I want td see if I understand your 
testimony correctly. Were the President lotd / 
Mr. Cooper together at the time this was said? 
A, No, sir, Mr. Cooper was in the Secretary's 
office. There was no one present at the time I 
was talkinir. I told, some of the members of 
this, but I cud not think there was any harm ilk 
it. I also tol4 Secretary Fietcher> • 

TESTIMONY OF E]>. H. GO WEN. 

. Question by Mr. Maynard— Youi:.name.and! 
residence? A. Edward H." Gnw«n is my name. 
I Jive within six or seven miles of this plac<>. 

Q V^hat are your relations with the Leglsla> 
ture of Tennessee? A. I was Clerk of the House 
of Representatives.* 

Q. Were you present acting, in fiat capacity 
at the extraordinary session in Jijily, J866? a. 
Yes, sir. 

Q. h<tate whether there was a diffiqalty ip ob- 
taining a quorum in the House of Bepresenta- 
tives, and'a manifest effort, to defeat; that ob- 
ject ? ' State all that you know in i egard to that 
matter? A. Thrre wa-* an effort to secure a 

anorum in-the House of Repre>entatlves at that 
ime. But th^re yras also »n effort on the part of 
some of themembers of the House of Represen- 
tatives to prevent them rom getting a quorum. 
Q. What was done? A. They vacated their 
seat*, I don»t know what their purpose was. I 
don't know what they could have in view when 
they did this. 

Q. Did you hear any conversation with any 
of the member.^, or among any of the memberf, 
_ . ^ ^ ^ quorum? A. 

ever heard of 

"Q. Were thei« not person*) not membi»rs of the 
House associating wuh and counseling with 
those gentlemen who vacated their seats? A. 
Not t'* my knowle<lge, more than that there 
wjre mjonih the House frequently, but I don*t 
know that there were any counseling with 
those members who vacated their seats. 

Q Do you know whether any caucuses wei'e 
held lookinic t« that object? A. No, sir. 

Q. In the Capitol or in the city? A. None 
to my knowledge. 

Q. How many members left their seats after 
having been here? A. I dont know distinctly; 
but there were a good man v. 

Q. Did any of t»«em i^tnrn voluntarily? A. 
Well, some of them returne^. A few of them 
returned, but I don't know whether any of them 
retnmed voluntarily or not; only one or two, 
perhaps, returned voluntarily. 

Q. Who were tliose? A.. I thiak Mr. Jones, of 
Greime, returned volantarily, and he ia the 
Only one I remember now. 

Q. What do you know of the arrest of Mr. 



expressing a purpose to prevent a quorum? A . 
No, sir, I don^t remember that I e " " 
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WiUiftms and Mr. Martini A. Well. tfr. they 
were urrested 1»y Cai)tain Heydt'ft offici^, who 
were men acting under his orders as Serge&nt- 
at-Arms of the House. 

Q. Where were they kept in custody? A 
They were kept in the Committee room. 

Q. State whether any more r^traint wa> or 
was not exercised upon them than would keep 
them £rom escaping? A. That was all, it seem- 
ed to me. 

Q. Were they supplied with articles ofoom- 
«««f9rt, eat-^g and drinking and sleteping? A , 
Well, I believe they were supplied by a friend, 
simpiy. They were not supplied by Capt. 
Heydt, or by order of the Houf»e that I know of. 
But I think some friend carried them some 
hlankfcts, and that their meals were sent to < 
them. 

Q. Do you know anything about thpir being 
taken out of the custody of the Strgeant-at- 
* Arms? A. IKo, sir, I know nothlBg about taat 
tilrcumstance. 

Q. Wepe you present at the time of the trial 
Qf the hftbeais coruus case? A I was present 
about an hour one day only, perhaps a little 
more. 

Q. What was going on in the . court at the 
tinieyou were present? A. The compel were 
Bpeakijag at the time I heard th»-m. 

Q. Do yen recollect who was speaking? A. 
I heard Mr. Colyar speaking X think it Was 
Mr. Colyar. 

Q. What Colyar was that? A. Perhaps not 

^Colyar. It Was another case I was thinking 

^ about. I heard part of Mr. Brian's speech in 

the habe^is corpus case, and that is all I heard. 

I did not hear Uie counsel for the State at ail. 

Q. Were there a. good many persons present ? 
A. Yes, sir, th^re were a good many. 

Q. State whether there was or wa^ not much 
•excitement. A. No, sir, I did not see any ex 
traordlnary excitement. It seemed t6 be rath- 
er an interesting trial 'or me people. 

Q. Was there any expression of applause or 
-approhfttion t A. Ko, sir, uot while I was 
ithere. 

Q. Were you present when the decision was 
tfinally ma e ? A. No, sir. 

CVoM-i^o^ifi^iaa.— Question by ]^r. IDw- 
dng— Mr. Go wen, is it not very common for the 
lobby to he occupied by various pert:onS when 
^ordinary legislation is go^ng on ? A. Yes, sir. 

Q. Js not the lobby very irequentlyfull upon 
any ordinary exciting questi«»n? A. Well, there 
was, upon fcome questiuni^, a good many in there. 
♦Generally there were not a good many present, 
but up^on some few questions while the Legisla- 
-ture was in sessi- n tne lobby was full. 

Q. Is it a very common thing for members of 
^the Legislature to be talking lo men who come 
in ftom the lobby ? A. It s'^emet to be very 
ycommon among their firiends; they camJe in and 
talked with them. 

Q. Yes, sir; but I mean in ordinal^- times 
'don't persons come iuKlde the bar very fre- 
quently by invitation, or otherwise, and, talk 
with the members ? A. Well, they would come 
in there ?ery tolerably often, if they were on 
business, I suppose, or to see some iriend whb 
was a member of the House, and they would 
come in without any invit..tion, to his scat; at 
'least I heard no invitation given. Bat ordina- 
rily and generally I think that those who were 
unaco^uaintedf and without business, did not 
Qomeinside the bar of the House at a 1. 

Q. Did you see any extraoKdinary amount of 
talJctpg with these members of the Legislature 
about the time an attempt was made to break 
up the Houfce? A. No, sir. 

Q. you were in the House pi etty generally 
4IS a clerk? A. Tes, s ;r, I was tuere most of the 
time. 

MB. Q<rwms BMALLSD. 

Question by Mr. Bwing— Was Judg^ Frazler 
in the House at the time> A. ITpon that quea- 



tioa I eaiinQt be positive. I saw Ue brottier 
sometiij^es in the bar df the House. 

9. His brother was present, was he not ? A. 
I did not see rhe Jud^e, I think. 

Qaeatian by Mr. Maynard— Ton don't recol- 
lect whether you ^aw the Judge in the House » 
not? A. l«o, sir. 

Question by Mr. Bast^Do you "knoyr where 
Judge Fraziet lived at that time ! A. Yes, sir. 

Q. Where did he live ? A. He lived in the 
country about six miles fix>m here. 

Question by ^r. Maynard— X>id . he come to 
town pretty regularly ? A. Well, sir, I did not 
stay in the country myself. My understanding 
was. -that he came to town pretty regular^ 
while his court was in session here. 

Question by Mr. Mayoard— Do yon know 
whom he associated wuh here ? A. Ko, sir. 

Q. i>id you ever meet him in town t A. I 
very seldom saw him. 

TBSTIKONT OF OAfT. Wif. BSTDT. ' 

Question by Mr. Maynard— Your name and 
residence? A. WiUiani Heydt; Nashville, 
Tennessee. / 

Q. Were you in Nashville in July, 1866? if 
so, how were you employed, atid in what ca- 
pii(City? A. Yef, sir, I was in Nasavilie here, 
.audi wa^ employed as Sergeant-at-Arms In 
the House of Representatives at that time. 

Q. Please state whether as tiergeant-at-Arms 
you had a warrant placed m your hands by the 
Speaker of the House of fiepresentatives for 
the purpose of arresting certain m^mbei^s of 
the House. A. I had a warrant ilrom Speaker 
Heiskell in his otm handwriting to aiTest cer- 
tain members belonging to the ^ouse. 

Q Well, state whether you proceeded to ex- 
ecute it, and whatr steps you took to execu|» it. 
A. A resolution was passed by the House of 
Representative& that I stioula engage assist- 
ants to help me to arrtst absent menwers, and 
I engaged assistants and sent chemout in every 
(urection. 

Q. How many assistants did you em p^o?? A. 
Sixteeh or eighteen ; I don't know particularly. 

Q. Did you make any application for milita- 
ry assistance, and if so, why? A. Yes, sir. I 
had a repoi t from my assistants that they had 
trouble to bring Mr. Marable here. They said 
tbat men had pibtols a|id revolvers, and they 
reporteit that ihty could dp nothing with Mr. 
Marable. For that reason I sent an application 
to General Thomas for a squad of soiuiers to 
help mo to arrest the meu, and biingf them 
here,. 

Q. Well, did you obtain the soldiers? A. No. 
I le ttneU from General Thomas that he had in- 
structions from Washington not to intenere 
with the civil State Goveinmer< tin Nashville. 

Q. How many persons mentioned in the 
Speakers warrant did you succeed in arrest- 
ing, and having brought here ? A. I expect 
that there were ten or twelve members. 

Q. Did you arrest th at many ? W ho were ar- 
rested ? A. Martin and Wiuiams. 
^ Q. What did yoi; do with thtm after you had 
arrested them ? A. I took them pp stairs in 
tne House of Representatives in one of the com- 
mittee rooms— No. 2. 

Q. Did vou make provision for their comfort 
and care ? A. Yes, sir. They had bn.akl*a t, 
dinner and supper, lights, cigars, beer, whisky, 
ban&ets and sofas. 

Q. At whose expense were th^ furnished? 
A Well, at first at my own expense, and after 
awhile at the expense of the btate. 

Q How long were thev in your enstody? A. 
Three, or four, or five days. 

Q. Did you receive any lostructions from, the 
Speaker m regard to tt)e manner of keeping 
them? A. Yes. I had instructions trcm the 
Speaker to put these men in t le House of Repre- 
sentatives. 

Q. Old you inlbrm the Speaker from time to 
time how you had succeeded in executing his 
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Wftrrantf A. Tes, every dfty; I g<^ tiny reports 
from lAy aBsistan'ts every time in writine. 

Q. Was the writ of habeas corpus servea upon 
yon T A. Yes, sir, it was. 

Q. At whose instance, an<l at i^at timet A. 
In tlie m'>rning; I reported this to the Speaker. 

Q. I ask you who got out the writ for these 
men who w<;re in your custody? A. I doh't 
know. 

Q. Well, who were you commanded to bring 
up f A. Martin usd w iiUams 

Q. Do you recollect which first? A. I think 
Williams first. 

Q. Whfkt time was this paper made known to 
you ? A . In the aftemoorf . 

Q What /ay of the month? A. In July, 
about the lOth o r 18th ; I don't know, particu- 
larly. 

Q. What do you say yon did when the paper 
was made kneiwn to you? A. I reported it to 
Speaker Heiskell. 

Q. What did he tell you? A. 9he members 
of the Bouse had a meetings and thvy sent a 
statement in regard to th*s habeas corpus. 

i^. Did you akeit there? A. Tes. sir, for 
mysej; before Iwas sworn in. 

Q. Were tiiere counsel there on behalf of the 
State to assist y on? Yes, sir ; Judge Harrison 

Q. What instructions did the {Speaker give 
you with regard to Kr. 'Williams afld Mi. Mar- 
tin—to take them m or to keep them? -*A. To 
kitep them in the House of ilepresentatives. 

Swell, state whether you acted throughout 
er the orders of the House and the Si eaker? 
A. Yes, sir, under the o^rders of the Speaker and 
the Bouse. 

Q. Please Inform us how these gentlemen, Mr. 
Wuliams ang Mr. Martin, got out of your cus*- 
tody? A A force of po ice and a Sheriff came 
in the evening and took Mr. Williams obt. attd 
in the nxornin , betwee three and 'our o'clock, 
tttey took Mr. Martin and myself. I counted 
beween twentv-flve and twenty-nine. Every 
man had a pistol or a revolver. 

Q. I understand you to say that you wer^ ar- 
rested by this party? A. 1' os, sir. I wss. 

Q. Well, please state the circum stances of 
vour anrest, when it occurred, and the time of 
day or night, and tbe manner, cto^ 
A. I expert it was the nineteenth or 
twentieth of Jnlv, intiie morning between 
ttiree and four o'clock, when I was m m^ bed 
and asleep. These men came int >> my room 
and said, come up, eome up, come up. Well, I 
looked around and saw this whole party of 
men about me in my room, and I said, what 
do you want in my room? have you a right to 
oome here at this time of day ic my room? 
have you a right to come here and arrest w e? 
Iprotest against it. I am an officer of the 
House. Well, they said ihey didn't care, and 
they took me out of my room. I counted a 
goo6 many men who had come to arr(*t>t me. I 
ooanted twenty-nine at the doer. The^ trok 
me along Cedar street to the Commercial Hotel, 
and to6k me up stairs in the second story and 
locked me up in a room. I was watched by 
two policeniea inside of the room. About sev- 
en o'clock they took me down and ordered me 
to get my break&st. There were two police- 
men, one on each std« of me. After breakrast 
they took me back into the room. About hali- 
past eight o'clock (hey took me doWn, and after 
waiting at the Commercial Hntei, at the door, 
till about nine o'clock, tLey took me to the 
Criminal Court ro«'m. 

Q. Well, what did they do with you when 
they got you th^re? A. Well, I had to wait 
about a half an hour, and after awhi'e Judge 
Frazler took the b^nea a& Judge. Judge Gaut 
was counsel for me. 

Q. Weil, what happened then? A. WeU, 
Judge Gaut d* fended me, and after awhile 
JuUge Frazier fined me ten dollars cost. 

Q. Wei', what did you do then? A. W^ll, 
Judge Frazier took me down in the Clerk's 



romn. fforgct my pocket book in the morning, 
in the hurry. I foun i a /riend, and sent him to 
borrow ten dollars for me. He came back, and 
I paid the ten dollars down in the Clcrk^s room; 
then I was discharged. 

Q What ^id you ji^y. Captain Heydt, about 
your pook( t book ? A,. 1 forgot mj pocket book 
m the morning in my rooui. I think I left my 
pocket hook on the t ble, and the next morning 
my pocket book was gone. I toad orty or for- 
ty. five dollars in it. 1^0 one had been in the 
room except the police. 

Q. Have you ever seen It since, or ever found 
it? A Ko. 

(1 Yon speak of Judge Gaut as your counsel. 
Did Tou employ him, or was be employed for 
you? A. Ko, he came to me. I did not apply 
to Judge Gaut to de'ond me. 

Q. Of these several geut I ementh J t you were 
orden d by tbe Speaker's wan ant t' arrest and 
bring before the House, do you know whether 
any of them remained in tbe city, or had they 
all left ? A. We had a warr%^t to arrest these 
meU I expect that there wei e three or four 
members here in the citv. I looked for them 
myself iu different boarding houses. They 
were changing their boarding nouses nearly 
every day. I know men who rbancred three or 
four times in one day. One of the members who 
wi^s staying on Cedar street, moved to £d'ge- 
ffeld, three miles below the river, and then two 
miles below the waterworks v 

Q. Do you know whether there was any cf- 
lort'madeon the partol nnymemueis, or per- * 
sons who were net membeis, to break up the 
House and prevent a quorum ft-om assembling? 
A. No, not ; except members belonging to the 
House that they got an order from Judge Fra- 
z er t ).bredk opeu the door ana take Martin and 
me out. 

Q. I am not speaking of breaking open the 
Capitol for tbe aiTCSt. I am speak ingot break- 
ing up the Hou$e. Do you know wbchfr any 
attempt was made to prevent a quorum ? A. I 
don't know, except wliat I heard from these 
members. 

Qi Weil did you hear members that belong to 
' the House speak of trying to prevent a quo- 
rum? A. Yes, sir, particularly Mr. Williams 
and Mr. Martin. 

Q. What did they say in that eonneotion? A. 
Well, they talked io me at different time^ in 
regaidtoit. Tl<ey told me that they would 
never vote tor this amendment. 

Q Did they say why they had gone? A. Ko. 

Q. Did they giTO any reason for having left? 
A. .No. 

Q Please repeat what you said that the Sher- 
iff M)ld you about being ordered by Judge fra- 
zier fo break open the Capitol A. When the 
Sheriff and policemen wc re in my roomlcaUed 
for my watchman in tne hall, who was engsged 
here. Ihese policemx^n refused to allow tnis 
watchman to com e into tbe roo ui . I wanted the 
watchman there as a witness of what these men 
were doing with me. Tue report frr m my 
watchm n vou wll. find in my report. Tbe 
Sheriff was ordered to break In the building, and 
to arrest mt^. and to bring WilJiams and Ma' tin 
out of the house. I heard this f>om the watch- 
man. 

Croae-Huaminmmn.'^JxesUon by Judge Qaut 
— At nine O'clock ou the 20. h, when >pu were 
taken over to the court house, rnd after Judge 
Frazler hfld taken hla: s< at on the bench, stute 
whether there were a few, or a good many per- 
sons there? A. No. I expect Jaartin Was 
there, and on^y a few men. 

Q. I will ask you whether the Judge didn't 
ask whether you had any counsel, and 
whether you wanted to make any dcense? And 
if I didn^ reply to the Judge that I was ac- 
quainted with you. that perhaps you did 
iiot understand much about It gal proctedisgs, 
and that I would speak to you, tnd that you 
wanted to make a statement to the Judge that 
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I knew jODf IM«Ia'I I tell you I w&vid, and 
didn't I make a Bpdech fbr t^h? A. Yes, sir, 
that is so. I had no counsel then, and after a 
while 3 ou came to me and talked to me about 
my arrest, and defended me beiore Judge Fra- 
£i^r. 

Q Then I went on and made a speech for jon, 
and insisted before Judge Frazier that you 
wore only do'njc what you supposed it was 
your duty to do; that vou did not intend or 
mean any contempt of the court at all, and that 
YOU were a German, and had been ia the Fed- 
eral army, and did not understand our pro- 
ceedings, and all that sort of thing? A. Tnat 
iaao. 

Q. then didn't the Judge state to yon that he 
had no idea that tou intended aQ\ thing wi onar, 
although it was a violation of the law not to 
obey the writ, but that he had no idea of 
punishing you, and that all he wanted was to 
get the costs secured ? Then there were feome 
» parties who did not cha>geall the costs and 
they got It down to ten do.lars, and you got 
the ten dollars aiiAl paid ihe cost and went oflT? 
A. tes. 

Q. That is all there is in it? A. Tes. 
/ Q. l^wilt ask you to s<'ate whether Judge 
Frazier did not tell you he would loan you the 
money? A. Yes, sir, he offered me the money 
ii my iViend did not get it 

Me-dirsetlliioaminatian -Question by Mr. Hay- 
nard— Had you sent ior counsel ? I?o you know 
wiietber any of your messengers nad gone to 
Mr. Trimble t A. I had no chance. I asked the 
Sheriff at the Commercial Hotvl to allow me to 
get counsel, and the Sheriif refused to do so. 

Q. What counsel did you want to get? A. I 
wanted Judge Trimble or Judge Harrison. 

Judge Gaut— You did not tell me or Judg^ 
Frazier anvthing about thdt. You Jjust told me 
you wanted to get rid ot it. Yon didn't lell ^s 
about that at all. A. Yes, sir, I wanted to get 
clear. I didn't tell you anything about that. 

TESTIMONY OF MORTON B. HOWELL. 

M. B. Howell, Clerk and Master of the Chan- 
cery Court of > Davidson county, was nesA called 
as a witness on the part of the State and 
sworn. 

Ques^on by Mr. Maynard-Tour name and 
residence? A. Morton B. Howell, Nashville, 
Tennes^^e. * 

Q. What is yodr official position? A. lam 
Clerk and Master ot the Chancery' Co art of 
Davidson county. 

(The paper which is given below, was here 
shown the witness.)' 

Question by Mr. Maynard— Please look at this 
paper submitted to you, and say whether it is 
an official paper fikd in your office? A. It is, 

Q. On what day? A. It is the bill of the May- 
or and City Council of Nashvd e, aKaiost 
Henry Stone, F. W. Sparling and James Davis, 
Metropolitan Police Commissioners of the city 
of Nashville. It was filed in the office of the 
Ctiancery Court of Davidson county oh the 
first day of August, 1866. 

The Dollowing extracts f^pm this paper were 
read by General Smith, one of the managers on 
the part of the Siate : 

Complainant cha rges that at the time of pass • 
ing this bill the body of men who pretended to 
pass it ha 1 ceased to be a Legislature; that by 
the usurpatinns of naid members, or a miijority 
of them, many of the counties in the State, and 
Davidson among the number-, had been denied 
the right of representation in ihe Legislature; 
that Cave Johnson, John F. Thomas, Wm. Sim- 
mans, Wm.B. Lewis, ^.E.Gaut, W. K.Pat'on, 
and various o< her members, amounting to more 
than twenty, who had been duly and constitu- 
tionally ckcted, and about who^e **el€Ct&ona 



and quaJIfloations'* asiheieieraisaretised in tiie 
constitution, there was nacontest->were. by the 
usurpations of said body, and by the illegal and 
revolutionary Action of said body, driven trom 
the Legislature to which they haa been proper- 
ly, and constitutionally, and rightfnlly elected 
and sent as Senators and Bepresentativtes, and 
therefore complainant eiEpressIy charges thai; 
after the people in many parts of the State were 
denied the right of represent«tion in the Lesis- 
iHture, the action el said maority was not and 
cannot be binding upon the people ot the fitate 
astheactionof a Legislative body, and there- 
lore said act of the said body, and which par- 
ports 10 be an act of Uie Legislacnre, is a nol- 
•ity. 

Complainant Insists that this ia a militarv or- 
ganiza^ion and was so intended, as the bill up- 
on Its face shows ; that the object was to strip 
t. e people of all power, and to take away f^om 
the people the means of protecting themselyes 
against the usurpations whioh are contempla- 
ted, end especially was it intended to overawe 
und control the ballot box, at the point of the 
bayonet if nectssary, and therefore is not a 
county or a corporation purpose. 

Coaplainant expressly eharges that the 
amenament aforesaid, and which purports to • 
have been passed on the 84th of Juty, is a nn}- 
lity, not oul^ because the body was still hold«* 
ing out and refusing, admittance to a large por- 
tion of the people's llepresentatiTes and Sena- 
ators, but because of the mode of its pretended 
etiactment. the history of which is as follows : 

For many davs after the members, aforesaid 
came together under the GoTejrnor's procla- 
mtflion, there was no quorum in the Lower 
House, and it was not pretended that there 
was such quorum, and therefore the Lesis^a- 
ture was not organized, and did not claim or 
pretend to be organized. While. the Legislature 
was in this unorgtiinized condition, the Senators 
assumed t • transact business, and caused to "be 
introduced what they catled Senate Bill No. S. 
and which they pretended to pass on 
the first reading, on the 16th of July, 
and on the ITth of July they pretended to pass 
said Senate bill No. 3 on its second reading, there 
being stUl no quorum in the Lower Mouse, 
and no organi2atioa of the Legislature. On the 
24(hof July the act which was published, and 
which is rttvri ed to above as the amendment^ 
was introduced in the Lower House and passed, 
as was claimed, its first reading^ but there was 
then n6 quorum in the Lower House, there be- 
ing .only fifty-four members present, two others 
being by force held as prisoners by the majori- 
ty in another room o i the Capitol, but not beinjs 
present— the House having at lio ilme, up to this 

Seriod, had any quorum. This was upon the • 
rst readinfir In some wayit was passed a 
seoonu and third reading, but whether with or 
without a quorum is ndi known, and it was 
sent to the Senate, when the Senate, assuming 
that what they hxd done in reference to Senate 
bill No. 3, before the Legislature was organized,, 
had prepared them for passinsf that bill on its 
third reading, and asi^uming this, the House bill* 
on what was caXU d the third reading of Senate 
bill No. 2, was drafted in lieu, the error of which 
lies in the fact that .Senate bill ho. 2 was not 
upon its third reading, because anything done 
before the Legislature was organized was mere- 
ly void. 

Complainant submits to your Honor that un- 
der these most exrtraordinary bills there is 
great danger ol Irreparable mischief to the 
city of Nashville. Notwithstanding, as U gen- 
eral thing, the Legislature refers, in a great 
measure, many things of a purely local or mu< 
nicipal character to the wishes cf the people 
Interested, yet in these instances the so-calied 
Legii'lature defied the people and their wishes, 
and in the most indecent haste and against the 
remonstrances of the whole people, (because 
not one man in ox;e hundred wno had not real 
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OK paramount i»tar«Btl&.tiie oKv a«»iraAtlMh a 
law.) and with a oontempfc for tne people rare^ 
ly if ever seen in this oouctry, these measures 
-we^e passed bv the so-cailed Xi«gislature. 

Under these bills, which are unjust and op- 
presslTc, and d« stroy the last vestige of demo- 
cratic goyernment, so far as the city of Na»h> 
vitle is concerned, and which are partial and 
tiierefore void, and in the aggregate as well as 
m detail most palpably violate the provisions 
of the oonati'iition. 

Ic will be seen by reference to ihe pretended' 
laws of the ^oocalled Legislature t^hat the May- 
or and Ciiy Gonncii being left standing they 
BtiU have many duties and burdens impo^ed 
upon them, bnt alt means of c<»n»T lying with 
their duties are taken a wlky, and Said pretend- 
ed lawa have be«>n so bnnghngly pased that 
th«^, if put in force, will unquestiiouabl^ put, 
or set UD an organ iz ition in maoy respects over 
and superior t ) the Mayor and City Council, 
and in many respects it wid come m conflict 
with it, and will result in collisions and Irre- 
mediable misehief. s 

Complainant submits if the action of this so- 
called iLegiaia^nre in estab ishing or converting 
tii9 city of Nashville as a corporation into u 
despotic, instead of a repub ican goyeinment, 
is not in coofliot with the spirit and mean- 
ing or the provision of the Constitution of the 
United States, whiob says "the U ited States 
shall gUMxantee to every State in this Union a 
republ can form of gov rnment Complainant 
submite that the establishment of a despotism 
in a single city in one of the States, is a serious 
blow at the State, and should not be allowei); 
and that while the purpose was attempted to 
be covered up, the^e bit is need only to be read. 
to see that an absolute military nespotism is 
established for each of said Meiropoiitan Po- 
lice districts ; and if once orguniz> d, the 
remedy at tbe>e critical times may be beyond 
the reach of the people. 

The ttremises oeosidered, let said Stone, Spar- 
ling and Davis, who reM'^ at pre:$ent in Da- 
Ttmon county, be made defendants; let process 
iasne, lettliem answer all the allegations of 
tbd& bill,, and flni»]ly deoree {hat said two. seve - 
alacts>,or what purporisiscbe acts of the Leg- 
islature, be deelitred illegal, and in violation of 
the provisions of the constitution. In the 
meantime, let said Henry Stone, F. W. Spar 
ling and James Davis be enjoinol from taking 
any steps to organise a government ior the city 
of liashvilie, aud from arming ai»d equipping 
any poiioe force, and irom taking posstssion. of 
t|i8 city property, and from displacing the Re- 
corder and policemen who hold tnetr offices and 
positions by contract with complainants, and 
Mnallv let this ioj unction be n»ade perpeiuaL 
This is the fti St applioation for an injunction in 
this case. 

\ £. H. East, 

E. U. EWIMO. 
CA&UTUKRS & COOPXB, 
JOHM Q GaCT, 
N. 6, Bbown, 
N. BAXTXa, 

N.L DlCliOSS, 

COLTAB & Masks, 
Solicitors for the complainanfa. 

After the fbregoing was read, 

Mr. UwiDg'said— v> e object to this as rM inUr 
alios aeto. rhat htur nothing to do with this 
case It transpired long atter the matters with 
which he is charged took place. It contains no 
flrtlmissions Qt lU^ and in no vray that we can 
conceive is it relative to this case. 

Mr. Trimble— If the court please, we think 
that this is relevant to this vase. We have 
eliown the animus of a large portion of the peo- 
ple he4b At Nashville towards the Legislature. 
We have shown, also, that it was supposed td 
be backed bv the very highest authority in the 
• hind. We off-r this as a proof of the animus of 
MM oottoMinity'WhdEa this transaction took 



plaoft. W% oifljisr tt to show thst not tsr Atom the 
time when this transaction took place &uch was 
I he animus of the comniunity that a bill was 
flied in the Chancery Court by able and learned 
counsel: that it was permitted to be Jlled ^y the 
Chancvllor himself, and thut the very spirit of 
the bill is necessarily seditious in its character. 
1 hat bill declares in effect that the Legisla- 
ture is an illegal body; that it is a bogus X^e^is* 
lature sitting here m the town of i^ashville. 
It does not contain that courtesy and that re- 
spect which one department of the govern- 
in ent should show to another. In ordinary 
times that bill would never have been filed in a 
court or temple of justice in this comratinity. 
We desire to show that this spirit actuated cer- 
tain members of the House andperva'ied the 
entire community, and even entered into the 
sanctuary of 1 ustice itself. This was a spirit 
which, in its charactf rand temper, was nece- 
s irily dest'U tive jo thegovern(uent,ana which 
tended to produce a state of auarchv 
and confusion. This is our object This 
is a symptom of the times and a 
proof of the darkness that was pervading 
the land. Fbr that ptirpose we read this to 
show the animus which pervaded the whole 
community, wml to show that it extended even 
to the higher classes of the community, and to 
show that it i cached even to gentlemen learned 
in the law, geml men who are un- 
usually regardful of the law, gentle- 
men who are regardful of all th^ oburtesies 
that ought to exist between one branch of the 
government and another. That is our object m 
introducing this paper. W^ dt sire to show the 
circurastano'S under which the L-^gislature 
sat, and that Judge Frazier, as a member of 
this community, knew the spirit which vvas 
pervading the people. Judge Frazier was a 
member of this community, and mmgledwith 
the people. He was a man of character and a 
man of intelligence, and knew the spirit which 
was i>eryading the community. Tnat is the 
point ot view in which we offer this paper, filed 
in acourt of justice; filed in or.e department of 
this govemmtnt against another department 
of this gi>yernnaent. We think that he was 
acquainted with all that w is transpiring 
around and in and thxou|rh the community. 
That is ( he object of It. 

Mr. B wing— May it please the court. I am un- 
able to see any connection that may be made 
between this record and • he case now before the 
court. Itseem^t-) me that we might take up 
any other record that baa existed at anytime 
subsequent to this matter or at any time prior 
to this matter concerning the legality of the 
Legislature. Where individual rifhts are con- 
cerned, where corporate rights are concerned^ 
or where men bi^longlng to the corporation or 
individuals of a city or oi a coun y choose to 
aissert their rights because they regarded an act 
of a General Assembly as either beinor- uncon- 
stitutional or as having not been passed by a 
legal Assembly, which questions they have a 
right ta make, which questions are to I e pre- 
sented to courts, which questions are to be ad- 
judicated by the highest court known lo the 
land, by the Supreme Court of the State, by the 
men V ho are appointed by the ruling autfiori- 
tiea in the stat«. _ „ « -w , . 

Mr. Tr mbl«— Will yow allow me? We don't 
object to the filing of a till, but we ol)ject to its 
spirit. We appeu to it as showing the temper 
OL the times . It is nor. that we deny the right 
to file a bill, but it is the si>iric in which that 
bill is drafted and the terms in which the Legis- 
lature is spvken of, which, I say, connects itself 
with this general spirit pervading, at that time, 
the whole community. 

Mr. £ wing— I hope the gentleman is now un- 
derstood, and that he will not make another 
speech. I think lA have the conclusion, Hay it 
please the court. I hope Judge Frazier is motto 
be held responsible for a bill that was filed by 
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tbe oorporfttion of Kashv&le* aad by the cctibmI 
employed by the oorporatloii of KashviUe, to 
assert what they deemed to be their lijfhts. 
They may have been actuated by. a spitoiui or 
byabtid spirit. They mtay have attacked tbe 
l.e&:i8lature fleroely in the assertion of their 
rights, a<^ they considered them. Vi e respect- 
fhlly submit, may it p'ea e the court, tiiat 
Judge Frazier is not respoi^Kible for the tcm 
per That may have character zed particulur 
individuals' as lawyers or as counsel for 
the corp'>ration.^ whenever a man attacks 
an act of the J eg slature as being uncon- 
ftitutional he is oblg^rd to put down 
the facts:. Now suppose it is the opinion of a 
lawyer that tbere was no quorum,no legal quo- 
rum, to pass an act of the LegislMture. Sup- 
pose it is the opinion of the lawyer that if there 
was a quorum the law was not pas ed th^ legul 
number of times. Uow is he to cbarartense 
this? Tbere is not the wo id bogus Legislaiure 
in this bill. The bill just <-ont ius enough, and 
no more than enough to bring out the quesiion 
that was desiied to be raised in that regard be- 
fdre the Chancellor. One of the Cbaneellors of 
the State, one appointod by the dominant party, 
the ruling party of the SUite. one who had been 
no great Wi.ile Lhancellor of the courts, is&ues 
an injunction. He finds upon the face of the 
bill nothing that shou d be st*'iok< n out for dis- 
respeet, and nothing that could be put down as 
billingsgute in the bill. Tlie matter u) dis- 
cussed nefore him. He de ides th«' question 
that is made before him in regard to the injunc- 
tion. An appeal is taken to the Supreme Court, 
and the matter is th^renow penui'iK, and for 
the first time, we have it here that th s is dis^ 
respectful to the I*egl»lature. That posi- 
tion was not taken by the couusel 
on the other side The counsel on 
the other side treated this as an attempt to as- 
sert the rights of the corporation of N.- shvil e, 
9 nd answer was made accordingly. Some of 
them denied the position that was taken when 
they came to answer this by way of demurrer, 
but they never thoughiot this matter as scan, 
dalous or as impertinent, or as making an at- 
tack upon one uf i ho co-ordinate branuiies of the 
governmeut. It is for the first time now that 
this is brought in any way to our attention 
I iim sure as one of those wbo signed that bill, 
that I thought of no disrespect to the Legisla- 
ture nor notuing of tbe kind, though I did not 
draft the bill. My name is signed lolt. I thought 
of nothing but oi bringing out the question be- 
fore the court in regard to the corporate rights 
of the city of Nashville. But, sir, how can this 
question be connected with the ca^e of Judfi^e 
ij'razier? Are we to go over the history of the 
country previous to the transpiring Oi the events 
for which he is arraigrnea here, and 
subsequently, and if uny man can 
be found to have filed a disrespectful 
bill in one of our courts that thnt is to be an ev- 
idence of the animus of Judge Frazier ? Why, 
sir, we regard Judge Frazier aa a IToion man. 
He was univer(>ally regarded as a Union man. 
Now suppose, sir, that any other Union man 
should be attempted to be made a member r f 
this conspirdc , t!S it is called, to defeat the ac 
t on ot the Legislatore, and that any of the 
members of the Legifclutute were attempted to 
be shown to be members of a conspiracy be- 
cause there was a general animus among the 
citizens of N<},Bhville. or among the citizens of 
surrounding counties, hostile to the rule of the 
dominant party, and that that member is to be 
arraigned, though no connection could be made 
between him and the paper that was produced 
The paper is to be brought in<o court, and be- 
oause there was a general ieelinfr,or alarge 
feeling, against the act on of the LegislHture. 
that he, a declared Union man. is to be affected 
although he is a decl red Radical man, if you 
please; thai he is to be brought into court, and 
a paper used against him, because some imper- 



tin«it man mar, ivb6«mi«iit to the transactioii 
with which he is charged, have filed a bill in a 
court, in which bUl there is scandalous matter. 
It you please, sir, I am at a loss to see on what 
principle this can be attempted to be adduced 
here as testimony. li is the firit time that I 
ever heard that a<*ti0Bs subsequent to the trans- 
actions for which we are arraigned can be ad- 
duce i as evidenee. it would be likebrlh^ng 
up a subsequent murder t<> convict a roan of 
murder in regard to ooe that had previously 
taken place. 

The President— Tbe question before the court 
is, whetuer this reeard shall be received as evi- 
dence or not 

The question was- then put, and the court 
decided by a voce of eleveu ayes to eight noes 
thit-t the paper above referred to should be re- 
ceived as evidence. 

Mr Ewing— Tbe question is whether it takes 
a majority to decide a jiuestion or a two-thirds 
vote. This is the fiist time w*' have had an op- 
portunity to make tbiH question. . 

Mr. Trimb e— Have you any authority? 

Mr. Ewing— If we have any auchority we 
will pioduceit. 

Mr. Tr mble-Then let us acUoum it over. 
Th^ constitution says that all impeachmmits 
shall be tried by the Senate; tiiat the Senators 
shall be on oath or affirmation, and that no per- 
fou shall be convicted without thecon'^urref ce 
of two-thirds of the members tr>ing the officer 
iffipv ached. 

Judge Brien^We consider that the testimray 
is governed by the same rules. 

Mr. Trimble- We hold that this is perfectly 
absurd, but then, as the gentleman clums the 
rtgbttoopen the argument and to conclude 
it, we wi^h to hear them first upon this point, 
and to see what authorities ihey may produce 
There are a s^reat many Impeachment oases to- 

Sorted and published. We have the case of 
askell and WiliianM in this State, and we 
have tliose of Cha»-eand Peck before the coutc 
of the United States. There is nothing in this 
question that has LOt been raised there. The 
gnntlemen are prepared, I suppose. We wish 
to hear them first. 

Mr. JLwing— I will state our position to tbe 
geutlemaii ; but he has not a right to require 
that we sha<l speak at the opening whether we 
want to or not. Our position in reg^ard to this 
matter is this : That the Constitution of the 
State of Tennessee leqnires that no person 
shall be ronv)cte 1 without the concurrence of 
two-thirds of the Senators s worn to try the officT 
im peached. This is perhaps, the fl rst time in the 
State of Tennessee i^hatsuch a case existed, for 
the Constitution of 1796 did not require the 
same thing that is required in the Constitution 
of 1834. It require* tnat two-thirds of tiiose 
Senators sworn to try the case sh 11 be necessa- 
ry to a conviction. There has been no case of 
an impeachment before in the State of 1 ennes- 
seesintre t lie adoption of tbe Constitution of 
1884. Th re are m tny things that were done, 
many ttiing^s t^iat were decided under impeach- 
meuts previous to the adoption ot this ooitbtitu- 
tion. and tbey may or may not bear upon the 
questions that arise. Now, the point upon 
which we insist here, and which we deem<f 
importance, is that the same number 8h:«ll be 
required to decide upon questions of evidcnc*) 
that is r« quired upon tfie dual vote. And why t 
Because we apprehend that this oase is to be 
decided according to the testimony. 

If illegal or improiier testimony be intro- 
duced, and it is allowed by this court it will 
have a beariUjE informing an opii^ion on the 
final result. Suppose this court by a majoiity 
were to decide that every portion of the tosti* 
mony olfertd by the defendant should be ex- 
cluded. Suppose they should decide by major- 
ities and that tht; defeadaat then had no ttsti- 
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maay bolbise tba, eoi»t, md tlubt a minority 
sbould decide tiiat all the testimony gWen on 
the part ot the State Was yalid. I am suppos- 
ing an Extreme ease, for I have no idea that any 
such course as that will be adopted by thlB 
court, but this is merely for illustration. 
Suppose that a matter whuh was vitil to the 
deiense should be offered as t4-stimony, and 
that the court by a maioritjr vote reiused to 
consider the evidence, which if received wou d 
be tdni amount to an acquittal and which if not 
received would cause a conviction. Isn't tte 
whole ca' e derided then by a vote of the major- 
ity, excladiug testimony, which, if admitted, 
would have constituted an ample deiense? It 
8«ems s >, sir. Yon are Voting by a insjority for 
the reception of testimony than will convict,and 
you are rejecting testimony upon a majOKty 
that will practically determine the question 
before, a final vo^e is readbed. You are sworn 
to try this case on the law and the tcrstimony, 
ani] whatever you decide to be te:»timohy is cdl 
you can loak at. You are not a court exempted 
from rules. You are no more exempted frcm 
the rules of law than any other court. You are 
both a court and a j ury. Yoa are not exempt> 
ed from the rules ot law, and one 
of th^.se ruUs of UBiW is that you must decide 
accorning to the testimony preaeated 
in the c^se. A judge may make a mis- 
take. Suppose the case that was once presented 
In £ngland^ It was held that it ^»s not necc s- 
sary to produce the 0orp9M in court before the 
coaviGtion of the party arraiicned. Under that 
role, which was oblij^atory, many cases were 
foom) in which onvictions w« re had for the 
murder of a man who was after waids found to 
be alive. That was upon a rifle of testimony. 
Now 1 will suppose that to be appilfd to this 
case. Suppose that as important a matter as 
that of flzmmg a dead body and making proof 
of it in court were to be demanded. 
Would that not be a decision of the 
cause at once? The court would 
say that these were strong enough circum- 
stances to satisfy tiie court that this deed was 
done, and the p^irty is not nKowed to introduce 
testimony that would profe his innocence. Nonr 
in regard to this case, if this testimony is ex- 
cluded trom your consideration, which - testi- 
mony we think is a necessary ingredient in the 
case, would you not practically be con? icting 
th« Impeached p-irty by a majority vote instead 
or two- thirds? That is our objection, and it 
seems to me that this is pertbctly absurd. 

Mr. Maynard— Is^upposethatalittle authority 
is worth much more than a ^ great deal of argu- 
ment. I have in my hand the Kansas trial in 
which the names of eminmit counsel in the de- 
fense are mentioned^Hr. Stanton and Gov. 
Shannon. That decides the rule as the Presi- 
dent haS' announced, and as we understand it 
robe. I also have a precedent in the case before 
the Senate of tho United St^ites, on the tria^ of 
Judge'Piokering. In th>it case a question was 
decided by a majority vote, aLd not by a two- 
thirds. 

Mr. Ewing— 'Was there any question made in 
th^t case^ Mr. Maynard? 

Mr. Mayuatd— I dont say that there was any 
Quest'on made. I take it for granted^ however, 
tnat the Senate of the United States knew what 
thev were about. 

Mr. £wing->I suppose they knew what they 
were doing. 

3ktr. Maynari— Ittiihe case of Jndge Williams, 
a question was objected lo. Action was taken 
and the question was permitted to be answered 
by aToteot ten ayies and seven noes, Nathan 
Bwirg was sworn. He was asked a questloo, 
and thte question was objected to. After argu- 
ment, the answer was excluded by a vote of six 
ayes to ten noes. That settles the same ) rinci- 
ple that a bare majority excludes the arsver. 
In Cushing's Manual It is stated that in the 
oonstiiutiou6 of most States it is provided thM 



the eoseurrenoe of two-thirds of the members 
will be necessary to con vice, but unless there is 
an express provision, a majority is suificient. 
If th^e precedents can settle anything they 
settte the proposition, I think, very concfusive- 
ly» and settle it as the President ofthe court has 
intimated, that upon questions oi evidence, etc. 
the opinion of the majority must decide. X.et 
us suppose, for example, when the del'endant's 
counsel ^hall bring in his testimony, that a 
certain portion of it is objected to. The ques- 
tion Is asked and SQbmitted to the court, shall 
the question be answered ? Will it then be in- 
sis ed that unless there Ir a two-thirds vote the 
testimony is not valid? By examining the 
books more precedents can be found, but this 
seems to me to settle the question. 

Mr. Trimble— As I said before, there is but 
one provision in the constitution on this ques- 
tion. Article 6th. sections 1, 2, 8, 4 and 6 are 
upon the subject of impeachments by the Sen- 
ate. The first section provides that the House 
of Representatives shall have the sole power of 
impeachment; the second, that all impeach- 
ments shall be tried by the Senate; when sit- 
ting for that purpose the Senators shall be upon 
oat (I or affirmation. No person shall be con- 
victed without the concurrence of two-thirds 
of the henators sworn to try the olficer im- 
peached. lIThat does that mean, requiring t wo- 
thirds for the conviction of the party? 
It does not say two-thirds in the pro- 
ceedings of impeachment. It does not 
say tvro- thirds upon questions of evidence 
arisihir in the trial. But the constitutional re- 
quirement is simply that no person shall be 
convicted without the concurrence of two- 
thinid, that is upon the final vote as to the qnes- 
<tion of guilt or innocence, which involves con- 
viction or discharge, and upon that quest on 
r.wo-third8 are required, and upon no other. 
Why should it be otherwise. The gentleman's 
argument is that this provision ofthe roubtitu- 
tioQ requires two- thirds at etrery step from the 
initiation down to the close? that you must have 
atwo-thirds vote all (he time, because that Is 
an element in the convict on of the part;^. It 
requires then two-thirds of the Senate to initi- 
ate the first ■ step in the proceed- 
ing. According to this idea two-thirds 
are required on the adopt on of rules 
a;nd on questions of adjournment, forthef^e may 
bear on the final vote as to the guilt or inno- 
cence of the party. In other words, a court of 
impeachment cannot move its little finder un- 
less there is a two-thirds vote for it^ and at any 
stage you caIn checkmate. Why should it be 
so in the proceedings? The two-thirds final 
vote is required out of al^undant caution in 
f-onie States , but not in all. It is done probably 
to avoM the operation of passion an i party 
spirit. Then there is a reason why on the final 
vote two- thirds should be required, but no 
reason why it should be required on other 
questions. On the contrary there is every rea- 
son against such a requirement. Upon the or- 
dinary proceedings, adjournments, motions, 
rules ofevidence, etc., a majority may be re- 
lied on without invading a principle ot hu- 
manity or generosity or magnanimity. Before 
a jury, it requires entire unanimity. So here, 
when all the evidence is in and the law has been 
read and arguments made and the final ques- 
tion ot guilt or innocence is to b j decided, the 
deieodant is given the advantagj of having 
two'thirds to decide the questlen. This is the 
first time that this question has ever 
been raised* in any court of im- 
peachment, because it never had been 
supposed by counsel to be necessary. Pre- 
cedents have been readf^om the \^ilUams case. 
Ab^e counsel were employed in that case, and 
probably no abler couuf el were ever employed 
than in that. But this qnestaon was not even 
thoughtof, though every step of ground was coor- 
tested inch by inch, although -probably at the 
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bottom of tlhat 6ase lay poHtlosS uiottTQft <iMt (HA 
not deyelop themselves. Nor does this quest'on 
appear to nave been made in any impeachment 
Y-efote the Supreme Court of the United States, 
where a two-thirds vote is required to convi^'t. 
Upon tl^ese ordinary qnestions. therefore, in the 
cases of Haskell and Williams, cases that oc- 
curred in Tennessee and the cases of Chase and 
Peek in the Snpreme Conn of the United States, 
the question of law is that upon all questions 
except the final vote two-thirle were not re- 
quir«d. The gentleman sars the ease was not 
made. Why was It not made? Was it not open 
to the eyes of the counsel who defended Jiidi^e 
Williams? The court debided the questions 
that came- up by a simple majority. lappre- 
heod it is too late to come here now without 
any authority, and atteapt to disturb these 
precedents. 

Mr; Ewinc— I don't wish to detain the court, 
but I mean to be under»t' o t ; I mean that the 
court shall see what thf naturff o^ our ol^eo- 
tion is, and I mean to show, if I have not gho wpi, 
the rea^ enable and valid grounds upon which 
the objection is taken. Tb« icentlemen say we 
have no authority. I say that we have the au- 
thority of theconstituti<Hi, aod I say that upon 
the authority of the Constitution and the 'air 
deductions irom the provisions of the constitu- 
tion, we are rifrht in our demand that there shall 
be a two-thirds vote for the eicduslon of this 
iebtimony. Now, sir. do the gentlemen pretend 
to answer the fair deductions to be drawn iVom 
the con&titution in the areument of this case? 
I don't object to their relying upon authority, 
but the position taken by them was that tbe 
3*ea8on of the thing was upon their side: Have 
I heard any answer, has the court heard any 
answer to the difficulties that I presented in re- 
gard to the m^nper in wh. ch the final conclu- 
sion is to be arrived at? I repeat then, Mr. 
Jr'resident, that there is as much necessity for 
adherence to this rule tn regard to a vote ot two- 
thirds upon every important i^^uestion of tes- 
timony that IS raised as there is in regard to the 
final vote, for it is upon the testimony that wo 
aie either to he acquitted or convicted, and if a 
majority can say that this is tesitimony and that 
is not, then tlie r^urt is bound to look alone to 
that which is adduced as testimony and al- 
lowed by the court. Our conviction ^or ac 
quittal depends entirely upon the admmistrar 
tion of that rule- But the courts have said re- 
peatedly that a man shall not be usked any 
question in regard to any matter that will lead 
to his conviction. 

Mr. Maynard— I have been examining the 
case of Hasken-^-I find on page 881 this prece- 
dent- 
Senator Carrigan-I think we have already 
adopted a rule in regar t to this matter. 

Motion was here made to adjourn, but was 
lof t by a vote of 8 ayes to 11 noes. 

Mr. Maynard-The difference b^twe^n the 
old Constitution of 1796 and the Constitution of 
1834 is that under the old constitution two- 
thirds of the whole body were required, and 
under the present two-thirds of the members 
sworn lor the trial of the case are required. 

Judge Patterson here remarked that Mr. 
Bast and himself had been selected on the Con- 
ference Committee on Rules, and that they had 
agreed that this question was settled by parlia- 
mentary law, and did not suppose that it would 
be mooted, but that if it was, the 'action of the 
Senate would decide it. 

Mr. Bwing^I think there is a difference be- 
tween these two constitutions o ' the St^te. Un- 
der the present constitution two-4hirds of the 
members sworn are necesaryto conviction ;under 
the Conttitutlon of vm it is required tiiat them 
shaUbetwo-tbisdaefttae wiioie Ili^ula. two*' 



thirds of^the wliOle Ho«m vnder th# new oon- 
stitntion is two-thirds of the number 8^roni« 
Those fiwom are the Wliole House so far as the 
question of impenehment ie concerned. Suppoae' 
tnat under the old onnstitnrion there were two- 
thirds of tbe whole House sworn and two- thirds 
of the who^e House necessary to conviction, and 
two-ihirdsof the whole House necessary upon 
every qu' stion that arose collaterally, then it 
would require absolute unanimity upon every 
question that arose, and u|)on the final vote. I 
apprehend tb'a( there is a manifest distinction 
between a trial under the Constitution 
of 1834 and the Const! ution ot i^w: 
But under the Constitution of 1T96 • I 
say that we n « ve no adjifdication. A preee^i enfe 
for t e government ot a court is a point. adjudi- 
cated upon by some<*ther court. If in ocMirtB 
of impeiachment we have questions adjudicated 
that have been presented, those are preeedenta 
that deserve consideratiott. If inadvertently 
or negUffently in the trial of a case, any testi- 
mony may have been introduced, I ask the gen- 
tleman w'bettfter that forms a precedent or not? 

Mr. Trimble— Practice and habit wooidcer- 
tidnly. 

Mr. Ewing^It would require a very long 
practice anda very long habit wbere a questloifr 
was made. Yon would be going through all 
the courts and you would fin4 that one lu^ige- 
of a Circuit Court had admitted testimony un- 
objected to, and that might be brought in as a 
precedent for the government of everv oth«r 
court: Precedents arenotfbrm3dinthisfashiaji. 
Precedents are formed when there has been a 
question made beiore a cOurt^ and when that- 
court has adUidicated it. 

Mr. Trimble~l& this case of Haskellthe Sen- 
ate r4>n»i8ted of twenty meml^ers. Here is a 
vote taken upan a question of 10 ayes and 9 
noes. That was acted^upon as being the law of 
the ease 

Mr. Swing— Well, you have read four or live 
cases where they, adopted that rule. In that 
8»e, without any question, there were votes 
taken, and the majority was allowed to govern 
in regard to collateral question)', 8nd no one 
made the question. Now the gentleman thro ws 
up to me tbatverv able connt^el were employed 
in ttiat case, and I aceord to th«m all the ability 
that he can give tbem. I do not recollect who 
they were, but my general recollection is that 
they were men or .ability. But I apprehend 
t he re has been many a question decidedcont racry 
or decided fince. There ate the cases ot Brown 
and Anderson, and Tugger and others, to which 
I might refer, and eminent counsel were em- 

Sloyed. But there have been many questions- 
ecided since that time that were not then 
presented. I donH look up to any man, or set 
of men. ah guides in the law. fnionsrh these men 
wera men of ability, they passed many things 
witnout objection that have since been objected 
to iijud the objections sustained by tbe Supreme 
Coart. What is done at every term of the Su- 
preme Court? Never yet have I seen a ca e de- 
cided upon tbe bare presentation of the fact 
that in another court no objection was made, 
and that that is to be taken as a precedent. IP 
no objection were made on account of the pe- 
culiarnature of the constitution under which 
they were trying the case, or if no objection 
were made because it did not occur to them, is 
that a reason why the case should be the same 
under the present constitution? I say that w« 
are entitled to the exclusion or this testimony 
and to f he t^xclusion of it under the principle 
laid down in the coostitutton. 

The President then announced that the ques- 
tion was whether the ruling of the chair should 
be aostatned. The vote was 16 ayes and 4 noes, 
-and the ruling of the chair was sustained that 
a two-third vote was not required except on 
the final vote fbr conviction or acquittal. 

On motion of Senator Thomnsen, the court 
acJUouroeU. 
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SAJTORDAT. MAY Wm, im. 
The court was called to order at the usual 
hoar, by the President, the members of the 
court beis« all present. 

AStef the minutes had been read and apjir^y- 
ed, the member from Washington, Mr. Kelson, 
offered the following: 

*' Ji^olved 5y ihs Court, That the present rules 
of the court be so amended that all questions 
d'exnanding a call ot tne ayes and noes shall be 
decided by a majority Vote, except the vote of 
final decision as to the guilt or innocence of the 
respondent." 

1£t. Ewing— I would merely suggest, Mr. 
J^resident, that it '^ouid be well not to have a 
resolution binding upon the court. It would be 
somewhat extraordinary lor an ordinary court 
to say that a certain coun^e should govern 
-without reference to the rules. The oecision, I 
Ifcpprehend. is obligatory upon the court so £}r 
as it is applicable to future cases. We are wi)l> 
in^ to make no objection hereafter where the 
decision of the court applies. Counsel agreed 
that there Would be no discussion as to what 
had already been adjudicate i, but a get eral 
resolution of this kind might involve the court 
in some dilficulty hereafter unless it could be 
r664>inded upon some other occasion that we 
don't anticipate. 

Judge Patterson— If the court please, I will 
simply state that In addition to the prece- 
dents announced yesterday there is the 
case of Judge Chase belOre the Benatc of the 
United States, where upon preliminary qnes- 
tions a majority vote determined, and it occurs 
to me a little^ strange that that authority 
can h^ doubted, from the fact that 
it is to be determiped and is deter- 
mined by parr'amentary usage and parlia- 
mentary law. Theieis certain ly nothing in 
any authority that may be referred to requir- 
ing moi^ihaa a majoiityto d«termme these 
<iae5tions. The precedents are numerous and 
all one wav, and the question ought really not 
'to have arisen, as there sre no precedents to 
the contrary. I refer to these addiiioral pre- 
redehts as being more conclusive. If the court' 
desires it, they can be referred to more spe - 
claUy. 
Mr. Swing- 1 have no doubt it is so. 
Judge Patterson— In one vote there were 30 
ayes and 10 no^s ; in ai. other aji ayes and 9 noes ; 
in a third 22 ayes and 8 noes. The question has 
really never been agituted before, and I pre- 
sume firom the fact that it is settled and nxed 
by parlimeniary law. and that the two-tbird 
vote is only rt quirrd on the final action, and it 
is requiroa there as a pecuUar safeguard. But 
in regard to all other questions parlimentary 
Iftw of course must govern. The precedents 
are all that way, and rvason and commoa sense 
confirm them. 

Mr. TrimWe— If the court please I regard the 
action of the Senate yesterday as absolutely 
conclusiTe on tb is point. The question was dis- 
tinctly raised and argued, and the court decid- 
ed it. It is therefore settled forever and abso- 
lutely. I shall not re-open it. This resolution 
which the Senator firom Washington eifers is 
simply an affirmation in express terms cf the 
judg I ent of the court, and therefore I don't 
see why it should not be adopted. There can 
bereaiter bono question made that it was not 
directly and positivel> decided. 

Mr. fiwingr- No, no. It appears on the min- 
utes of the court that it was decided, and if the 
other precedents bad been of that character 
they wonl d have been enforced. I suggest wh at 
I do with a view to the ftiture convenience of 
the court and of the ceunsel. But we need not 
affirm or resolve in general terms in regard to 
a matter whieh may after awhiie involve us in 
difileoities. Xt the present deoisioa applies, the 



whole ease is settled, and we mahe no fhrthj^r 
otif ection when a case arises eflftis kind; but 
if itdoes not apply, then it has never been set- 
tled, and in, my opinion it would be improper 
to resolve more than the court has already de- 
cided. If thev have decidt d it, it will apply in 
every case; if they have not decided it, an 
affirming resolution ought' not to be adopted. 
The precedents the gentleman offered this 
morning were rather unfortunate I tdiink, as in 
everr case there was a two- thirds vote. 

Mr. Trimble~It was not announced as a two- 
thirds vote. 

Mr. Swing ^Precedents, as I understand 
them, are such as we made yesterday. If here- 
after a court should sit in the State of Tennes- 
see, and a question should arise upon the testi- 
mony, this precedent could be referred to. It 
was siibmitted to the Senate, and the Senate- 
decided that the law of the constitution in re- 
gard to a two thirtt vote applied only in relation 
to the quest on of final conviction or acquittal; 
and, therefore, that wouldbi^ what I call a pre- 
cedent But I don't call these others precedents 
unless there wfis such a long practice as would 
make them part of the common, law of the land, 
This is not of much iooportance, but I have sug- 
gested this for the convenience of the court, 
that hereafter some question might arise to 
which this decision might not aj)ply. If no 
such question as that arises, there will be no dif- 
ficulty- 
Senator Hall— I think, sir, that it is not neces- 
sary to pas(% that resolution, ior I think it is the. 
general understanding that the action on yes- 
teroay was final. I hope the gentleman wiU. 
withoraw the resolution. 

The President— I do not see any need of hav- 
ing it upon the record; stll ^ome question may 
arise in which the court might be a little em- 
Imrrassed in the matter. M otwithstanding this 
I apprehend that no such question will arise. 

The motion was adopted, ayes 14, noes 6. 
TESTIMONY OF MORTON B. HOWELL BB- 
8UMED. 

Morton B.Howell was then cross-examined 
by the counsel for the respondent. 

Question by Mr. Ewing— Mr. Howell, are you 
acquainted with Judge l*ra2ierf A. I am, sir 

Q How long have you been acquainted with 
him? A. From about the time he became Judge 
of the Criminal Court in this Distr ct. 

Q. What is his standing in this community aa 
a man of honefsty and honor, and as an upi ight 
judgef A. I have heai'd his character as a 
judge spoken of quite ft-equently by these per- 
sons with whom 1 have been assoclsted. He 
has been regarded by all as an upright, con- 
scientious, able j udge. and I have never heard 
his honesty or integrity impugned. 

Q. Do you know what his reputation was in 
regard to lovalty to the Government of the 
United States? A I know nothing about that 
of myown knowiedge. 

Q. What was his gwieral character upon that 
subject? A. His genera] character was that of a 
Union man- from the beginning, steadfast, un- 
wavering. He was so regarded in an especial 
degree when he was appointed Judge of the 
Criminal Court. 

Q Was he not a refugee from the mountain 
district? A. I have heard that he was. 

Q. On account of his Union sentiments? A. 
Solheai-d. 

Q. Didheloseevervthingup there in conse- 
quence of these sentiments? A. 1 think I have 
also heard that. 

Mr. Trimble— That is not a legal oTMStion. 

Mr. Bwing— Not if you object to ft. 

Question by Mr. Ewing— Did you at any time 
the trial of the haforas corpus case was going 
on, Or at any time previously to that, have any 
conversation with Judge Frazier in regard to 
his views of the contest going on in the Legis- 
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Ifttare? Did you hear ft&y eiq^reasioii of-fais In 
resrard to it, and whether hi^ sympathies were 
with the revolutionary party or opposed to 
th«xxi? A. I think not, sir. I nave no reeo>leo 
tkm of any such conyersation, or of hearing 
him say anything in my presence, nor did I ey^ 
hear any one else say what his.opinion was. 

Q. Do you know anything of the habits of 
Jndge Frazier when he was in the town of 
NasnvlDe or elsewhere in the county, in regard 
to his being an excited politician or taking any 
at interest as an excited politician on one 



side or the otber after he was made a judref 
A. I had some business with Judge Frasier, 
which caused me to seek for him on several oc- 
casions. 

Mr. Trimble— The gentleman ought to confine 
himself to his general character; particular 
oonversations will not do. 

Answer continued— I was going on to say 
that I found that Judge Frazier, so far as I was 
able to learn from my own observation and 
from ii\quiry, that he came to town in the 
worning and sat on the bench, and immediate^ 
ly afterwar<;s returned to his home. 

Q Those were his habits? A. Those were 
his habits. I was about to t-how I ow I atcer- 
tained that, for I had business with him- I 
found it difficult to see him only on the bt nch. 
because I could noc find him at any ether 
time. 

Q. Was that the case in the summer of 1866? 
A. I cannot say in regax'd to that. In the fall 
of 1866. 1 had occasion to inquire in regard to 
him. It might have been in the early part of 
the winter. 

Q. Do you know whether Jndire Frazier had 
any knowledge of the Metropolitan bill that 
was filed, or any connection with it ia any way? 
A. I haveneverseenhimin my office that I 
recollect of. I never said anything to him About 
It. We only spoke about a chancery case in 
Vhich he was personally concerned. 

Question by Mr. Trimble— Mr. Howell, you 
were Clerk of thij Chancery Court in July, 1j>66? 
A. I was, t^ir. 

Q. What were your office hours— did you per- 
form the business in person? A. A great part 
of the time. 



Q. What were your office hours and habits in 
July, 1866? A. The court was in session, 
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during July, 1868. 

Q. Was your whole time given to the duties of 
your office? A. My whole time from early in 
tiie morning nntU after dark. 

Q. A very laborious office. A. Yes. sir. 

Q. You were out very little? A. xes,sir. 

Q. How often did you see Judge Frazier in 
July, 186s? A. I don't recollect of having seOn 
him at all. 

Q. Do you know of your own knowledge 
where he resided? A.^ don't recollect of hav- 
ing seen him at all. 

Q. Do you bnow of your own knowledge 
where he res ded? A. I never had occasion to 
know anj^thing of his personal habits until the 
business of which I have spoken. Then I 
learned that he resided in the country. 
" Q. How often did you see him in July? A. I 
have no recollection of seeing him about that 
time. 

Q. In June? A. I have no recollection. 

Q. In May, 1866? A. I recollect nothing 
whatever as to seeing him at that time. 

Q Then you don't know anything about his 
habits during tbe spring and summer ori866? A. 
I do not. 

Q. You said that Judge Frazier was a Union 
man? A. I so heard. 

Q. Was he Mendly or unfriendly to the Leg- 
islature that was sitting? A. I do x ot know, 
sir, how that was. 

Q. in hat was his reputation on the subject? 
Was he a Radical? A. I cannot teli, sir. 

Q. What was his character and reputation in 
the community—- I mean as to whether he was a 



Radical or IHe&cBjor nnfhendly to the Legisla- 
tnre? A. I can only say that his repotadon was 
that of » cbnservattye Radical, if I may use the 
expression. I hardly know what that means. 

Q. A conservative Radical? You don't know, i 
then, what his reputation was as a friend or an 
enemy of the Legislature? A. I had uo con- 
versation with anyhodv on that subject. 

Q. How many cases have yen seen hini try 
on the bench ? A. None, sir. 

Q. Never saw him try a case? A. I have been 
in his coart for a few moments when I wanted 
to see him. I never went there except on busi- 
ness, which probably detained me for a few 
moments. 

Q. Do you know what Judge Frazfer's habits 
as a citizen were, whether he mingled ^eely 
with the community or lived a reserved and 
student lile, away trom the body of the com- 
munity? ■\. I think he lived rather a reserv^ 
life, and did not mingle much with the commu- 
nity. That is , however, only my imp ression. 

Q. What was the general pervadinff spirit at 
that time toward the Legislature here. Was 
there any excitement in the city? 

Mr. Ewing— That is an original examina- 
tion. 

Mr. Th-imble— Well, I don't know that it is 
material. I will nos press it. 

TESTIMONY OF HORACE H. HARRISON. 

The Hon. Horace H. Harrison, Chancellor, 
etc., was next called on the part of the State 
and sworn. 

Question by Mr. Trimble— Were you, in July, 
1866, much about the Capitol? A. No, sir. 

Q. In July, 1866, you were employed to take 
part in this proceeding before Judg(^ Frazier, 
on the habeas corpus trial? A. Yes, sir; I 
think it was in July, lte6. I don't recollect pre- 
cisely the date. 

Q. Do you remember when the Legislatoie 
assembled? A. No, sir; I do not. . 

Q. Do you remember when you were employ- 
ed to appear in the case? A. I was spoken to 
on the very morning, I believe, that tne writ of 
habeas corpus was sued out. 

Q. Do you know the date of it? A. No, 
sir. 

Q. The date is the 16th of July. It is in proof 
here. You were employed the morning it was 
sued out? A. I think it was on the hiornlng it 
was sued out. 

Q. And of course you took the proper steps 
to acquaint yourself with the iaoU of the case 
immediately? A. Yes, sir. 

Q. You say you took immediate steps to make 
yourself master of the facts in the case ? A. 
Yes, sir. 

Q. What steps did you take? A. I examined 
the writ and the other papers connected with it, 
and the prooeeiiiugs which had been made in 
the Legisiatuie, and also proceeded to acquaint 
m} sell as well as I could with the questions 
which would very naturally come up. 

Q. You were emplored, yon say, the morning 
the writ was sued out? That was the 16th. At 
what hour were you employed? A. I don't 
recollect precisely, but 1 recoltect that it was 
only a short time after. 

Q. Hadn't th»-re been an order for a return to 
the writ at n^ne o'clock on the 16th? a. I dont 
recollect the dates. . 

Q. When was the return made? Wasn't it 
before you wei'e employed ? A. Yes, sir. I proo 
ceeded very soon afier I was employed to Oie 
court house, first having sent Mr. <:aTey, a 
young man who was assisung me in the o -ce, 
to take whatever steps were Accessary until I 
could get over tnere as I was desirous of ex» 
aminingsome authorities. 

Q. You regarded it as a question of g^eat 
magnitude? A. I did. 

Q. Worthy of the closest examination and 
investlgatioii.aji regarded thaindepetideaco of 
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the Honse of BepresentatlveB? A. I xegarded 
ItiAtbatway. _ . 

Q. Tlie rights of tb« House of Bepresenta- 
tiyas and we rielits of the goyeroment ? A. 
Tes, sir, asweliaa the rights of the party 
bronghi oeiore the court 

Q. Yon say you went to the court house 
yourself after you sent Mr. Carey there. What 
aid you send hiin there for? A. I sent him 
there that be might see to the case. I sug- 
fi^ted to him to endeavor to get it postponed. 

Q. To what time? A. I don't recollect; I 
think probably until the next morning at 9 
o'clock. 

Q. IMd he succeed? A. I don't know: lam 
liOt art vised of my own knowledge what ne did, 
except that when Igot to the court house I 
found bim th^e. Be had made some remarks 
to the court and taken wliatever steps he could 
take in the matter. 

Q. Then > ou addressed the court for a con- 
tinuance, or at least asked for a conUnuance? 
A. That is my recollection. 

Q. Until the taext mornina;? Was that r^auest 

granted by the Judge? A. I think not. I think 
c immediately went into the consideration of 
the case. 

Q. Did yf^u pn^sent yourself as counsel for 
the House of Bepresei:(tatives,and announce the 
fact? 4. Yes. sir. 

Q. What time did the discussion commence, 
do you rerat ml>er? A. I tbink it was m the af- 
ternoon about S o'clock. 

Q. Then it was laid over from o'clock until 
2 o'clock? A. Yes, sir. 

Q. Who else was employed in the case, do you 
remember? A. No one, except Mr. (Trim- 
ble. 

Q. Do you know when he was employed? A. 
I think about the same time that I was. 

Q. Have you any imprtssion at all on the 
subject? . I th'nk it was when I met you and 
was in consultation in regard to some au- 
thorities. 

Q. Do Tou remember what day that was 
when I meii you? Didn't I come ovt of the Sen- 
ate about la or 1 o'clock that day? A. I think 
it was in the afternoon when I met you. 

Q. Had I time to examine the question? A. 
Ko, sir. 

Q. The argumentcommenoed then at S o'clock 
of the day on which the writ was issued? A. 
That is my recollection. 

Q. Who argued it that evening? A. I think 
Judge Gant and Mr. Colyar. 

Q. You opened th- case, I believe? A. Yes, 
Bir, I made the first sneecn. 

Q. Were you satisfied with the time you had 
to investigate the case? A. No, sir, I was 
not. 

Q. Wm I present and the other counsel when 
the case commenced? A. No, sir, neither oi us 
was present. 

Q I mean at 2 o'cloci? A. I think you were 
there in the afternoon. 

Q. Well, you made the opening speech? A. 
Yes, sir. 

Q. Judge Gaut and Mr. Goiyar, I believe, fol- 
lowed? A. Yes, sir. 

Q. What time did Judge Oaut dose his argu- 
ment? A. I think it was rather late, about 6 or 
6 o'clock. 

Q. Then my tarn eame to address the court? 
A. I think so. 

Q. Do yon remember the remarks I made to 
the court then? A. Nothing, except the sub- 
stance oi tbera. You urged a postponement, 
and Judge Briea in reply remarked that he 
was to leave either with his family or with some 
friends that night or the. nexi morning, butttiat 
hewassoaT)xfou<> tohavethe case proceeded 
with that he would remain, and it was finally 
■ wriang^ to adjourn until the next morning at 
9 o'clfKsk. 

Q. Do you remember the substamee of the 
statement I made to the cooxtt A. I reortleet 



tiiat you urged the postponement of the mat- 
ter, and the importance; of preparation and 
thought. 

Q. i>o you remember that I came out of the 
Senate at tVdock: A. I recollect that. Atony 
rate, I recollect that you stated to the court — 

Q. You remember that I stated that I was 
brokendownand wearied and exhausted? A. 
Yes, sir, I remember that distinctly. 

Q. And sta* ed the magnitude of the question 
involved? A. Yea, sir, that was the substance. 

Q. And Judge Brien pres&ed the courtr to 
press you to speak? A. well, he pressed the. 
court to go oo if it took till midnifrht. 

Q. And filially they adjourned over until 
next morning at 9 o'clock? A. I believe until 
that time. 

.Q I had then that night only to examine the 
question? A. Yes, sir. 

Q. The agument was resumed next morning 
at 9 o'clock? A. Yes, sir, I think so. 

Q. Was there a large audience at 2 o'clock the 
next day? A. Yes, sir. 

Q. An exc ted audience? A. They were a 
good deal excited. 

Q. What were the manifestations of the au- 
dience? A. I saw no manlfes-aiions. There 
was perfect order, with the exception of cheer- 
ing. 

Q. Qieering what? A. They cheered the 
speeches of the counsel for the d( fendant. 

Q. Didn't one of the counsel deny the legal- 
ftv and constitutionality of the then exisving 
Legislature? A. Hettiadesome remarks and 
yon made some remarks in reply, but i under- 
stoorl him to disclaim meaning^that in so many 
words. 

Q. But didn't he sav that distinctly, and 
wasn't it applauded? A. I don't recollect the 
precise remarks, but I recollect when the re- 
mark was ma<ie in relerence to the matter that 
there was applause, and an interruption by yon 
and a disclaimer on the part of the Judge of 
meaning precisely what you attributed to 
him. 

Q. I invited a discussion of the question? A. 
Yes, sir. 

Q. And then the counsel disclaimed it? A. 
Yes, sir. 

Q. And he was che<^red by a large, excited 
audience when he did it? A. Yes, sir, there 
was some cheering. 

Q. Do yon think we had the requisite time to 
investigate the cuiestion as it ought to have 
been investigated by counsel? A. No, sir, I do 
not. 

Q. Papers were read and the i>etition was 
read, and then the return to it was read. Did 
you help xhake up that return? A. Yes, sir, I 
think I did; I think I wrote it. 

Q. Who acted on the part of the House of 
Representatives with you? A. Before I met 
you Idon't«ecollect any assistance I had,irDless 
the assistance rendered by Mr. Carey. 

Q. Was not Mr. Ameil with you? A. Yes, 
sir. 

Q. That is the point 1 wish to make of those 
members acting on the part of the House of 
Representatives didn't exhibit great modera- 
tion and extreme courtesy towards the Judge? 
A. Yes, sir, tiiere was no discourtesy. 

Q. Didn't you make up a record that was in- 
tended to be studiously courteous and respect- 
fal towards the court? A. l^es. sir. 

Q. Did you not regard it as almost a conde- 
scension on the part of the Hou&e of Represen- 
tatives to make such a return? 

Judge Gaut^The examination is very lead- 
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_:r. TrlmWe— He Is a very intelligent man. 
He ia not to be influenced by leading questions. 

Judge Gant^But the examination is exceed- 
ingly leading. . 

Mr. Tr.mble— Well, I will tay to correct It. 

Question by Mr. Trimble— The petition was 
read, and then tbe Mtum made by the Ser- 



T8 



Seant-at-Armt was read, fiiriiiBlitiig^ the resoln- 
on and the Speaker's warrant and other pa- 
pers. A. Yes, sir. 

CL Did&'Kwemakethe point there that day 
I3ie»>re Judire Frazier that the return Itself was 
conclnsive in itselff A^ Yes, sir. 

Q. Was there any proof at all before Jnd;re 
Frazier to show what *namber of members of 
the Leeisiature were present? A. No, sir. 

Q. Was there any proof tilcen at all as to the 
. nnmber of membeis present? A. No, sir. 

Q. Didn't we except to the statement in the 
petition that it was a question ot law as well as 
of fact, to^wit, that the party had eworn that 
there was not a quorum, th.as undertukiosr to 
decide not only the law but the iact. A.Tes, 
sir. 

Q. Wasn't that point made. A. That point 
was male, and also that the return of libe offi- 
' eer was Gonciusive. 

Q. And that it was conclusive in this that it 
established the lact that there Was a qaorum? 
A- Well, there was some discussion. 

Q. That was our position? A. Tes, sir. 

Q. Upon that we dwelt, that here 
was the resolution of the Le^slature, 
here was the warrant from the Speak- 
er^ here was the action of the Sergeant- 
at-Arms of the House of Bepresentatives, and 
there was no proof offered whatever as to the 
number of members present, or that there was 
hot a quorum there? Did not the Judge decide 
• this without any such proof? A. There was lio 
proof irtroduced at all. 

Q The argument was continued. How long 
did it take? Ag I think it took some thrte 
hoars to make Judge Brien 's speech and your 
own. 

Q. Was there a large, exdced crowd there 
the secocd day?. A. Yes, sir, quite a large 
crowd. . 

Q. Occasional bursts of applause? A. Yes, 
sir. 

Q. What brought out those outbursts of ap- 
plause? A. The result of the feeling ot the 
crowd, a large majority of whom were evident- 
ly on the side of ^he, parties who had asked for 
the writ of habeas corpus. 

Q. Was there a single burst of applause dur-^ 
ing the arguments made by the c >uiisei onihe 
pfl]rt of the JLtgislature? A. No, sir, there was 
very marked attention. 

Q. Very res(>ectful attention? A. Very re- 
spectful attention, but no applause. 

Q. When did the Judge decide the case? A. 
He adjourned the matter. I don't recollect the 
day or the week on which the qaestion was dis- 
cussed before his honor, but it wms a^day or two 
after that, ^wo or three days, I think on Fridayi 

Q. Were you present when he aellyered his 
opini(»i? A. I was not. 

Q. Do you know what followed on his deliv- 
ering his opinion? A. No, sir, « 

Q. You wore not present? A. No, sir. 



, Do you &now that a process was put by 
oim into the hands of the Sheriff 7 A. No, sir ; I 
do not know anything of the facts. 



Q. Kno w anything o t the fiiherifi coming to the 
Capitol? A. Nothing, of my own knowledge. 

Q. Do yen know anything else in reference to 
this matter which you deem material? A. JSo sir, 
I cannot say that I do. I know that I regarded 
it as a case of very great moment. 

C. Were you S'itisfied as counsel for the House 
of Bepreseetatives with the time that was 
spent or given iu preparing the argument in 
the case? A. No, sir, I don't think there was 
Ume enough given; at least, that was my opin- 
ion about it at the time I mean by that,. that 
there was not time enough kItoq to esamino 
closely the questions of aw bearing upon the 
partioalar case; believing,. as I did,,ULat it was 
a case ot importance. 

Q. I will ask you ftirther, ^dge Harrison, if 
the counsel for the House of Representatives 
did not distinctly place befaa Judge Fraaiar 



the point that Iftese two departments of the 
government were co-ordinate and independent 
of each othur, and if he was not addresssd di- 
rectly and emphatii^ally upon the point ot the 
necessity of each one of these departments, ob- 
serving towards the other the most respectful 
deference end courtesy? A. That was a part 
ot the line ot my argument and of your own-, 
and we dwelt at some length upon this point. 

Q. Was not the case directly made before 
Judge Frazier that this would necessarily re- 
sult in a collision between the two branches of 
the government? A. The danger of collision 
was of course deduced from the facts stated. 

Q. Wasn't this argument put to him: if your 
Clerk or Sheriff was guilty of misconduct or 
contempt and you had him in. possession ./or 
contempt of court, and some officious friend 
were to slip around to Jadge Itea, the Judge ot 
the Circuit Court, and obtain from Judge £ai a 
writ of habeas corpus,- and he should command 
that a return should b^*. node to it and that tnat 
Clerk or officer or Sherpf sl^ould be brought 
before him. what he would do under those cir- 
cumstances ? A. The danger of a collisicn was 
dwelt on at consi Jerable length. 

Q That question was squ^ir^y and fairly 
brought before him? A. Yes, sir. I mean by 
that that there was danger of a collision grow- 
ing out of cases of that kind when the judiciary 
sought to interfere We so contended. 

Q Didn't you produce the case for instance 
that occurred in the British Farliament ? A. 
Y«-8, sir: 

Q Of a man who was|brought before that 
body fbr contempt a nd other causes ? A. Yes, 
sir. We cited several authorities, and that 
amQng the rest. 

Q. jjid you not cite an authority before Judge 
Frazier wh^ch showed that a member of the 
House of Commons of Great Britain was not 
taken possession of until notice was given to 
the House ? a. Well, we read him that case, 
whatever it shows. 1 don't recollect it min- 
utely now. 

Q. Well, all that eould bo brought betor e him 
as to the rights and privileges of ctie Houae was 
submitted? A. We presented the case as well 
as we could with the time we had for prepara- 
tion. And I thought we presented it very fully. 

Q. Then the thing was squarely before him? 
A. Yes, sir, I thiilk all the questions so far as 
we could present them, were before him, that 
is, considering the short time we had to pre- 

Q,. Do you think be sat with that reserve and 
detiberation and moderation and self-«ontrol 
that ou^ht to have characterized a judicial offi- 
cer sitting upon such a qnest^on as that? A. 
^he principal objection X had was to h a taking 
up the case as early as he did ; bat his manner 
on the bench was unexceptionable. Possibly, 
h'^ ousrht to have flneijsome ojf the parties for 
the enthusiasm they maniLes^ed, but so fir as Ins 
personal manner was concerned X dont know 
that it was exceptionable. 

Q. Didn't Judge Frazier so far as his counte- 
nance couli express it, particii^ate in the feeling 
in some degree? A. In spite of himself he 
might have zelt the influence exerted by the 
crowd, nearly al of whom were one way, for I 
felt it mysetf; but I cannot say that his manner 
indicated any feeling or any unfairness. 

S. Didn't the wh9le oooasion warn him as a 
icial officer to sit high and calm above the 
storm? A. Well, sir, if I were to give an opin- 
ion X should say it did. 

Q. The greater the storm, the calmer the 
Judge. Was the case of Judge Marshall, pre- 
siding at Richmond, presented to Judge Fra- 
zier as an example or not? A. X don't recollect. 
You may have referred to it. I did not allude 
to t. 

Q. Judge Harrison, do y6u know anytiiing 
fiutliertaa$ is Btatodaltn this ease? A. Noth- 
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Ukg. sur« tbat I Jattm of. 'The on6wd w^ ip^te 
excited. ' * 

Q. I will ask you whether there was or was 
not the same spirit of excitement araini^t the 
Ije^rislatnre pervadifig a large pctrUoo of the 
community? A. Yoa, sir, there was a good deal 
of it. 
, Q. Was not the feeling against the Le^'sla- 
t\ire risihflr, and didn't the leaders become hold- 
er and boTder in thtrir attempts to break up the 
legislature? A. I think that, under tbe influ- 
ence of leading editorials in nearly all of the 
newspapon of Nashville, and It a; ay be under 
otber influences, that the feeling against^ the 
Xiegislature was at a very high point,- especially 
after the wiihdrawalof som^ oi the members of 
- the Ijegislature. 

Q Didn't it threaten to burst out? A. I think 
that the majority of the cooAmunity were rath- 
tef disposed, so far as they made any mauife^ta- 
tlon, to be on the siiie ot the members who had 
-wiihdriiwn ftom the Legislature. 

Q What sUenceQlrtbat spirit, U you know? 
Didift yon hear 16 roar and thunder in the 
Northwest? A. I prefer to answer a more di- 
recs qnestion. 

Q. Didn't the result ox the elections in the 
fall settle and qu\et thit spirit? A. I think 
they had a great tendency to sett e it. 

Q. Salutaiy? A. Yes, bir, J so regarded it. 

Q. In your intercourse with the members pf 
the House who were assisting in the prepara- 
tion of that record to be p esented to Judge 
J'racier, did tou ever witness a spirit of m>*i-e 
courtesy and moderation! A. I think there 
yr^s great courtesy shown in it. 

Q. Do you remember the consideration of the 
question at to- whether the House would not ar~ 
rest Judge Frazier and bring him to its bar ? 
A. I was called upon on one occasion, at the 
reauestof a committee of the House, to meet 
eome other gentlemen to inyestigate the que^^ 
iion as toi what the' House of Representaiiv^s 
should 00 in the case after the writ had been 
issued, and after the arrest of the Sergeant-at- 
Arms, and after the decision of Judge <h'tsi.zieT 
had been given. I spent almost the entire nigbt 
looking into thequiStion, and what I did, or 
what conclusion I oame to, may be foundin the 
veport of the committee. 

<i. Well, the members of the House did not 
tak e.an V such btep? A. No, sir, the committee 
who had been cHarged with the matter, ^aid, 
when we oame into the committee room, that 
they wanted us to examine this question, and 
see what were the privileges of the House of 
HepresentativeSf and ascertain whether those 
privileges had been violated. 

Q.' Didn't they deeply deprecate the conflict 
they saw arising? A. I beard no particular 
expression of deprecation of the conflict, but I 
know that there was a good deal of earnobt 
ieeling concerning it, and a vury great oesire 
on the part of tbe Legislature, that this cod- 
flict should be avoided; or .n other words, that 
there was a pretty general determination to 
stand up for what were regarded as the rights 
of tbe aonse, and a desire that Judge Frazier 
should take the same view of it, Kud that the 
caBe^houldbe decided in accordance with the 
view of the Honse conoeming what were tbe 
privileges of the House. 

Q. It Judge Frazier had been arrested 

, would it not in all probability have led to 

bloodshed? A. I think there would have been 

quite a serious conflict, as there was an excited 

state of the public mind. 

Q. What was the spirit and tone of the pa- 
pers here a&d the uublio prints? Did they 
pander to this spirit in the community or not? 
A. Yes, sir. 

Q. How many of them? A. Well, there was 
some two, and possibly three. I believed at the 
time that this contributed very largely to the 
tbeling which existed in the public mind. 

Q. ahe papers were issued di^ilyt A. Tm. 



Ql And hadalargeoiroulation in the ci^y? 
A. Yes, sir. 

. Q. Do you know whether Judge I^razier took 
the paners or not? a. I do not. 

Q. Well, they were generally read? A. Yes, • 
sir; about the city here the papsr^ were«ener- 
al^ read. 

Q. There was bat one paper here that rebuked * 
that spirit? A. It may be that there were tiro. 
There was a German paper in addition to the 
Pssss AND Times that rebuk^ it. 

Q. That paper was published in the German 
language, and not readable by ninety-flve 
hundredths of the people? A. Well, very few 
Americans can read it. 

Q. You saw it every day?. A. Which? 

Q. The German pi^per. A. No, sir, I could 
not read it very readily. But 1 saw it at your 
offlce and oc-asionaily picked it up. 

Q. Oidjou readit? A. No, sir, P could not 
say that X did. for I could not re&d it with anv 
pleasure, as I did not understand the German 
.anguage well enough to read it readily. 

Q Whs not there a prepared opinion of the. 
counsel for the Legislature that was published? 
A. Yes, sir. 

. Q. You were one of the counsel, I think ? A. 
lesi, sir. 

Q. Was not that opinion denounced by the 
papers? A. Yes, sir, there ^as a good deal of 
criticism, particularly on the^- 

Q. Do you mean fair, o^indid criticism, tree 
trom passion? A. No, sir, I thought there was 
some passion and a gredt deal or prejudice in 
it. Ho\yever, I may have been a veryanterest- 
ed party. IrecoUect that I was charged at the 
time, b/ the ±sauner, with taking the 'money 
belonging to the poor widows of the State on 
account of a lee which the Legislature had al- 
lowed me, without any request on my part: t 
and they commented upon it in that spirit, and 
spoke of in as a hundred dollars worth of legal 
stupidity. 

Q. Was not (he result of ikis^talk and the 
comments in the newspapers almost calculated 
to destroy the idea of the legality and congtitu- 
tionalityof,the LeMisUturer A. Yes, sir , that 
was I he tendency of it. The pai^ers were deal- 
ing in abuse ui the Legislature, and speaking 
of it as a body which had no right to do any- 
thing ss a Legislature. 

Q. Well, was it not by the flrmness of the 
Legislature that thev cauic to respect ^he ac- 
tion of the General Assembly? A X am of the 
opinion, if my opinion is called for, (don't 
know th it it is competent), that the firmness 
manifested bv a m^ority of the i egislature 
vindicated their claims to legality so fares 
that claim had been attacked in the newspa- 
pers and by the leaders of the opposition. 

Q.Were they not brought at la t to respect and 
recognize the Legislature? A. It had that ten- 
dency, and that feeling increased, I thiuK 

Q. The country was saved from anarchy? A. I 
don't know that ther^ was a uondition of anar- 
chy. 

Q.I say, saved trom anarchy! A. It nad 
that efliect, of vindicating the cUim of the Legis- 
lature to sit as a Legislature, and it went in 
the directien— the course pursued by the ma- 
jority of tne Legislature, tbe firm course they 
pursued, went in the direction— of settling the 
public mind upon that subnet, and in that re- 
i»pect it may have prevented anarchy. 

Q If the Legislature |iad not acted with that 
moderation and flrmness, what would have been 
the result on the community? a. I cannot tell 
what would have been the result. 

S. 11 the Legislature had acted in the spirit 
oh characterized tbe papers and permeated , 
the community, what would have been ttie re- 
sult? A. I think there would have been a gen- 
eral breaking up of the idea of recognizing the 
Legislature as the body that had assembled un- 
der the constitution, empowered with whatever 
there was of legislative power vested by the 
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ccmstltittion in^tbat depftrtmflfiit of tbe goyeni- 
xnei^t, I belijev^ that ii the spirit of the pjess 
and the leaders of the opposition had prev<iiled 
it Honld have broken np everything. I believe 
it^ivonld have resulted possibly in^ anarchy and 
confusion. 

Q. Violence and bloodshed? A. It.may have 
done it. 

Q. Were yon abont the Legislature any? A. 
Very seldom. 

Q. Did its conduct strike you as moderate 
and firm? A. It struck me as very radical, and 
very firm. 

Q. That is, it struck you ttiat there were cer- 
tain ideas to be carried out for the good of the 
country, and which they carried out? A. It 
struck me that there were cert>iinideaa that the 
majority of the Legislature h d, which al- 
thougb a majority of the people about hero 
were opposed to, the Legislature were still de- 
termined to assert and firmly bold to. I can- 
not say there was so much of moderation in 
the thmg as of radicalism. 
- Q. Was not that salutary upont^e commu- 
nity? A. In my opinion it was. 

Q. Were there ai^ violet) t resolutions adopt- 
ed by either branch of the Assembly at thai 
timef A. My attention was not called to any 
particular resolu^ons. I was seldom about 
either House of tne Legislature. I recolhect 
distinctly that 'the resolution adopted at the 
time the return was ma le to this writ of habeas 
corpus was, as it will show, exceedingly cour- 
teous. 

• Q. Do you know whether anything was left 
undone that coul4 have been done to avoid the 
conflict? A. ^o, sir; I think the case and all of 
the questions oonnpctt^d with it were as fuily 
discussed as the particular counsel who were 
employed coyld discuss it, within the time 
given. ^ 

Q: l8peakoftheHou8eofRepre8entative!9? A. 
What is tlve quesiion ? 

Q. If th re WKf anythinar left undone to pre- 
vent the conflict? a. Nothing that I remem- 
ber. 

Q. It was wholly marked by courtesy and 
moderatioQ) but firmness? A. I think thac was 
the case. 

Q. Was that not uncommon for a popular 
boay, Jud^e Harrison? A. I was inc ined to 
thmk. with reference to that particular case, es- 
ptciaflyas to the.arrest of the Sergeant-at- 
Arms, that the proceedings of the body wece 
marked with moderation. 

Q Was thei'e any reason given on that trial 
why the members themselves were not atrested 
as the chief actors? A. I do not recollect that 
there was. 

Q. The man that wa^ arrt sted was the Ser- 
geant-at-Arms? A. Yes, sir. 

Q. A bumble German? A. Yes, sir. 

Q. A mere instrument of the House of Repre- 
sentatives? \. He was an officer of the House 
of Kepresentatives, and, appointed by tbe 
House. 

Oross-BjsaminaHoft —Question by Judge Bri- 
eU'^JudgeHarrisoQ, Iwiil ask you when you 
first came to the court house, if you had not 
at that time the Mnswer to the writ prepared, 
and whether yon did not offer it upon your an- 
swer at the court house, or soon~.*ttiereafter7 
A. Yes, sir, I think that very soon after I got 
there. 

Q. 1 understand yoiQ to say that it was pre- 
pared in consultation wita the members of the 
House of Representatives ? A. Mr. Arnell, and 
it may be other mv-mbers, I don't recollect now, 
were present, either at the time I drew it or 
very shortly before it was drawn. I think it was 
in my own hand writing, or I either drew It 
or dictated it. 

Q. I will ask you this, Judge Hdrrison, wheth- 
er or not a resolation was not passed In the 
House before the answer was made, as to what 
the answer should be? A. Some action, I think, 



whi i&medillnly iMkm by the Houae, or vep^ 
shortly afcer fhd writ of habeas corpus wfts 
sued oat: and if I mistake not, the resolution 
of the House of Representatives or its sub- 
stance »was embodied i n the ' returi> . 

Q. I will ask you to remem\^r whether or 
not, in point of fact, you made any application 
for a continuance of the case on the morning 
tiiat yon came in? and by way of getting ^% 
that, I will ask you whether Mr Carey'S'appli- 
cation to the Judge was not simply to postpone 
the case until you^cou d be in court? a . when 
I answered tbe question I was not exactly clear 
as to that. I recollect very distinctly, however, 
that Mr. Carey was sent over there at nov in- 
stance in advance of my going there. I think 
it most likely that the reason why he went over 
there in advance was that 1 was preparing the 
return, add 1 wanted him to go there and get a 
potsponementof the case. I do not know wltat 
occurred, except what Mr. Carey told me, that 
he went over there and made tbat application 
for a postponement. WUlBer 1 made the di- 
rect application to Juge Fiazler for a pos€none- 
ment when I cot there or not i don't recollect. 
1 think it mo&t likely ^when I got there that, af- 
ter consultation with Mr. Carey, he proceeded 
with tbe case. . 

Q. Did you not apply to the Judge to poet- 
pone the case until the afternoon , and was the 
C^se not postponed, but taken up at 2 o'clock in 
the afternoon of that same davf A. I recollect 
the case was taken up about 3 -o'clock in the 
afternoon, and I think it most likely that tbe 
case was postponed in the morning until 3 
o'clock, either at my request or at the request 
o*" Mr. Carey; but I don't know positively how 
that is. Ire ollect this distinctly, howerer, 
that Mr. Carey was requested, when ne weni: 
over to the court house, to procure, if possible, 
a postponement of the case until we could look 
at some authorities and get ready to prepare 
the return to the writr of habeas corpus 

Q. I will ask you. Judge Harrison, to state 
whether any application tor a further continu- 
ance was made in the* ease, exct>pt to postpone 
it from the morning Until 2 o'clock, and in the 
afternoon of that day to postpone ic until the 
nextmorning^except at the instance of Bfr. 
Trimble, wbo said he was' so exhausted that he 
could not proceed with tbe argument then? A. 
I don't know precisely what application Mr. 
Carey made. There was an^applieation made 
b^ him, as I un'iorstand, and as I instructs 
him or requested him. for a postponement; 
and then, late in the afternoon, Mr. lYimble 
urged upon the court a further postponement 
of tbe argument of the quesuon. 

Q. I will ask you. Judge Harrison, whether 
the necessity for Mr. Tiimble urging that was 
not on account of my opposition to it, and not 
on account of any manifestation or disposition 
on the part of Judg« Frazler? I will ask you 
also whether I did not state that I had already^ 
made arranflreuients to go, with a part ofn^ 
.family, on the moriiing train to Louisville, and 
wanted to get through ; and if it was not at my 
instance that this was urged and not at the in-i 
sta..ce <rf the Judge? A. Mr. Trimb e seated 
that he was a gooddeal exhausted, and I think 
he urged the importance of taking time in the 
matter, and I think that you. in naswer f o that, 
made some statement abont your arrangements 
having been made to go off on tbe train, but 
that you stated tbat the rights of a dtizen were 
imperiled— that you would stay there untU 
midnight to get through. That is about aU I 
recollect. 

Q.I ask you Judge Harri80n,whether Mr. Trim- 
ble did not state distinctly to the Judge at the 
time that he was so exhausted that he was not 
prepared to argue it, that it was purely a legal 
question, and that he would be preparedTto 

{»roc«ed in the morning? A. I reoollecc his stat- 
ng that he had been eugagedin the Senate md 
was wearied and exhausted, or at any rats he 
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vrg9i. ^Htfmpnitmoe^ posipmAag it* There 
BeMoaed to be A disposition oit tbe part of the 
ooims^ OB title otner side, or at any rate cm t}ie 
part of Judffe Brien; to proceed with the c^e 
•Yen after alato hdnr, and Mr. Trimble urged 
thepoetponementoftbecaseor the holdini^of 
It over. I tbink that after hearing what was 
said by the convsel on both sides, Mr. Trimble 



urging the postponement of theoa6e,fand Jndge 
3nen nrging the importance of going O'y; and 
that Judge Frazier amoumed the ^case until 9 



o'clock the next morning. 

Q. Well, after I had stated all my objeetions to 
the continnanoe of it, nevertheless Judge Fra- 
aier did determine that it ^onld be adjourned 
at the instaBce of Judge Trimble ? A. Tee, 
sir. 

Q. I ask this, whether there were but two 
questions inTotved in tbe writ of habeas cor- 
•fftL9, one of which was that tbese parties were 
illegally detained in custody because there was 
no quorum of the Legislature; if that wasn't 
one point and the ^aain point, and whether 
anotaer point made and the only other, not as 
members of the House or Bepresentatives, they 
were free fircun arrest and could not be arrest- 
ed and hetd in cu^todyr A. The main ques- 
tion in the ease as I understood it, wa^ that the 
party was illegaily held in custody ; that wais 
me general, formal ^U^gation in the writ The 
main question in the case was to whether 
the House of Represeet^tiyes had been author- 
ised by law to compel the attendance of its 
mMBbers, and the discussion turned a gqod deal 
upon the question as to whether the provision 
in the Gonstitution and in the rules which the 
House of Bepresentative^ had adopted, there 
was author^ to compel the attenaanoeof its 
memi»ers. The point, however, was made that 
there was not a majority, or not the required 
number of two- thirds; that tbe two thirds were 
not present and that tney cohld not compel the 
attendance oi its members. In other words, 
the argument was made that these men who 
were in coi^Anement in tbe committee room, 
were not on the floor ol the Rouse and did not 
constitute a part of tbe House, and that ?s 
there were less than two>thirds of the members 
present, the Legislature could not compel their 
attendance. The main question, as he regarded 
it, was whether there could be any interierenoe 
hyttie Judicial Department wttn the legisla- 
tive in that parflloular case. 

Q. Judge Harrison, 1 will ask vou whether in 
the consideration of the question presented be- 
fore the Judge in the habeas corpus case it was 
net insisted by >tbe counsel for the petitioner 
that the LsgisUture was not competent to cuk 
any business unless there was a quorum of two- 
thirds present, and whether these proceedings 
were not illegal? A. Yes, sir, that point was 



Q. Were not the journals produced there 
ehowing the action of the legislature from 
time to time, and showing that there were not 
In point of fiiet two-thirds ot the members pres- 
ent, ezeluding Williams and Martin:? A. I 
don*t know that there were any journals. 

Mr. Trimbe— They were not then pub- 
lished. 

Question by Judge Bnen— Was not the report 
eentained in tbe Paxes and Timvs read? A. I 

doa*thnow about the Pbssb and Timxs. I . „ , , ._ 

know that some extracts were read from the' discouraged ftom malting any attempts 
newspapers. sort? was it not stated that this was a 

Question by Mr. Trimble— Were they put in 
proof? A. No, 1 think not. They were only 
read in the argument. 

Question by Judge Brien-^udge Harrison, 
you have seen very often writs of habeai oor- 
pus tried before? A. Yes, sir, several. 

Q. You have s en criminai trials and other 

pnuic trials. I ask vou whether there was ^ 

more maniflBstation of feeling and interest in - Chancery Court at Fikeviile, and I saw him 



this trial tiian you,haveft«qaently seen in other 
tritAB before? A. Yes, sir; there was more 
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Mhmi in mett any other trial j wrm saw be^ 
lord. 

Q. Have you never seen triiAs where personf . 
Wuuld applaud in court before? A. KevennKlc- 
eept that I have heard applause at the reJU^r- ' 
ing of a verdict of not guilty, on several occa- 
sions. I den*t recollect that I tfver heard ap« 
plause before during the discussion by the aid- ' 
vocates. 

Q. When these manifestations of which yon * 
speak took place, did not Judge Frasier robuko 
them at once, and say that there must be order 
preserved in the court, that this was no pohti* 
eal assembly, and that it was purely a legfd 
matter to be determined a(MM)rding to the rules 
of law, and that such mantfestations would not 
be allowed in court? A. Yes, sir; Ir9M>]leot 
that that remark was mnde once or twice. The 
applause, hawever, countinned afterward. 

Q. You say that the newspaper upon the 

{>art of those that sided with the members that 
eft the Legislature wero calculated to excite 
the public mind? A , That was my opinion. 

Q. Your opinion of that? A. YeSj sir. 

Q. I ask you whether the Faxes and Timbs* 
which was advocating the ether side, wa9 not 
equally as violent as any other paper in the 
State of Tennessee? A. I thou^t that the 
newspai^ers on both sides were too ii^temnerate* 
I did not believe that any paper on either side 
was dealing with these questions as the expo- 
nents of the public sentiment should have dealt 
with them. 

Q. I will ask you to state to the court here^ 
w)ieirIgQt up to commence my argument on 
the part of tne prisoner there, whether I did 
not btate to tbe court that the gentleman on the 
other side, Mr. Trimble, had made a political 
question of it, that I regarded it simply as a 
legal question, and wanted to know from the 
court, whether I must proceed to argue it as a 
legal question, or go into politics ? A: There 
was some such reply made. I recollect some 
allusion in the shape of a eharge, that Mr. 
Trimble had treated it as a politicid question. 

Q. I will ask you to state what Judge Fra* 
zier fcaid in response to that remark ? A. JudgA 
JPrazier said in reply, that it wfis purely a 
legal question, that politics had nothing to do 
with it, or some remark to that efTect. 

Q. But he hoped that counsel would refrain 
from alluding to anything but the legal ques- 
tions involved in the case? A. That Was the 
substance. I don't reoolleot tbe precise words. 

Q. I will ask you whether or not anytiiing 
that was peculiar, anything that does not ob- 
tain always in le^ trials, was exhibited on 
the part ot JudgeFrasier in tiiat trial firom be- 
ginning to endf A. Well, sir, there was very 
nttle in Judge Frazier's manner that I could 
excepcto. ithink it would have been better 
under the circumstances if he h«d excluded 
the crowd from the court room, or fined forty 
or fifty of them. . 

' Q. You have nev^ seen a public tr<al where 
the citizens were excluded from the court 
room? A. Ko, sir; but I should have done it 
without hesitation if I could not have repress- 
ed the enthusiasm and the cheering. 

Q, Was it not asked on the part of the con«- 
seller the defeut^e, on the trial of that habeai 
corpus case, that the crowd and ev^ybody else 
should be still and quiet, and were they not . 

• '- ^' "^ ^otthat 

a ques- 
tion of great importance, a great leading ques- 
tion, and were tbe people not requested to keep- 
quiet that they might hear? A. Yes, sir, there 
w&s a good deal of that said. 

Q. How long have you known Judge Fra^ 
zier? A. I cannot rcollect. I think I have 
known him for about fifteen or twenty years. 
Judge Frazier was Clerk and Master of the 



occaslenally ten or fifteen vears ago; I had 
very little acquaintance win him, however. 
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Q. I will get f on to state whether, from yonx 

* aoq#iiiit«ikce with him and his reputation 

fixmithediiy yon knew him np to this time, 

whether it has not been that oc a pure, honest. 

^ GonseientiouB, upright man? A. Yes, sir; I 

think tiat is his reputation. 

Q. Is not his chftraeter m this city that of one of 
the most pure and oorrectly inteotioned of any 
of the Judges that preside in tbe eourts here? 
Has he not got a peculiar reputation as to that? 
A. loanomyspeiUcor his general reputation, 
for I haye not, .since 1660, practiced in the Crim- 
inal* Ck>nrt, and i have never been in the Crim- 
inal Cqprt since Judge Frazier was presiding, 
that [ recollect. 

Q. I speak of the estimate that people of 
aU partitas tiave? A. I think be is regarded in 
the community as an bonest, upright uian. 

Q. Do you recollect how long they were en- 
gaged in like case from beginniog to end? A. 
To say nothing about thepreliminaries before I 
got there, I think we commenced about two 
0*clock or shortly after. Tbe remarks I made 
occupied, I suppose, about two hours; pos6ibly., 
not more than one hour and a half. X recollect^ 
being told a-'terward That would bring it to 
about 4 o'clock; I think Mr. Colyar a^td Judff e 
Gaut aid not occupy more thau one hour or one 
.hour and a half. X think the court must have 
adjourned about six or seven o'clock, and tnen 
oommenoec) again tbe next morning. My recol- 
lection is not very distinct. Xtwas either nine 
•r ten o'clock , possio' y Aia«, and we got through 
In two or three hours. Then tbe case was ad< 
^ Joumed In order that Judge Frazier, as he pre- 
ferred it, should have more time to deliberate 
on the matcer ; and he i>rought in, two or three 
days afterward, as I understood, & written 
opinion. 

Q Then your recollection is that the case oc* 
enpied, from beginniog to end, some four ^r 
Ave days? A. Yiss, sir, including the time he 
had it under advisement; possibly, not more 
than three or four days. 

Q. In your aoquaintanco with Judge Frazier^ 
•specially sibce he has been in tbe city oi JNash- 
viiie, have you ever known him to be regarded 
as a partisan, or as takiuirapart in public 
meenags? A. No, sir ; I think he is not a parti- 
san in his structure. X think be is a quiet, up- 
right man in his character. I think ne is not 
inclined to mix wit|i people a great deal. He is 
certainly not inclined, so far as bis character 
has been manife&ted here, and so far as I know. 
to mingle in pnMic assemblies or caucuses. I 
have noi.seen a great deal of him, though I have 
frequently met bim during the last few years, 
at Mr. fipurlook's offlceana in other offices. 

Q. In all these interviews did you ever hear 
him mention tbe Subject of politics t A. I don't 
recollect that I ever did. 

Q. Do yon know the fact whether that was 
his reputation or not, that he was a tried Union 
man that had stood by the government from 
Urst to last ? A. That was my understanding. 
I know nothing of my own knowledge in rela- 
tion to it. The only thing I do know about it is 
that he came doWn here, and in connection 
with that, I heard that he could not live very 
well where he was, but I don't know how 
that is. 

Q. That was his reputation, though ? A. Yes, 
sir, he had tbe reputation of being a Union nftan, 
I think. 

Q You said yon and Mr. Trimble presented 
the case to the court, with all the authorities 
Ton could procure in the time yon had, and 
that you presented the case as fully as ^ou were 
ab^e, and that you believed the positions you 
tojk were tenable, and ought to have prevailed? 
A. Xdid not state that. 

Q. But that is your opinion. I ask you now. 
Whether, upon the other tide, leaving ont my- 



i^ of eoaMe, there were Mt bma oT-ahiUty. 
who argued titieir side ofm questiML, and 
whether they are not regarded as men of abili* 
ty la this oommnnity ? A . Yes, sir. 

Q. They presented the questions to the Judge 
as earnestly as they were presented on the 
other slue f A. Yes, sir. tbere was a good deal 
of earnestness on both sides, with an occasion- 
al anei dote on the other side, which had a ten- 
dencv to excite the applause of the crowd. I 
recollect that Mr. Coiyar made*reference to a 
Sheriff who was required to empanel a Jury. 
The Sheriff said that he had eight or len jurors 
ont in the woods, tied with hickory withes, and 
that he had the dogs out after the rest, and 
wonld soon have a panel. That anecdote ex- 
cited a good deal of laughter. 

Q. Is it not very seldom that this isaseod 
way to relieve the monotony of atrial? A. 
Very seldom. e 

Q. So much more pointed vhen it comes ? 

This question waa not answered. 

Q. I ask you to state to XMb court whether it 
is regarded as a crime in Otis community, un- 
der tbe laws of the State of Tenoess- e, with 
which yon are Cairilian for a Judge to eommit 
an error in the determination of a ca%e ? X nuean 
to say, of course, without corruption. A. Do 
yon mean how the commanity regarded it ? 

Q. No, sir, I mean what ihe law is in refierenoe 
to that. Suppose you yourself were on ^ the 
bench to-morrow, and were to pronounce a de- 
cree, and the matter should be appealed to tiie 
bupreme-Court, and the Supreme Court shonld 
noh only revenue you, but should say y<Ai had 
not taken the fir&t step in the right direction in 
reference to the case, would thas be any eaaM 
of complaint against you? A. It woura be a 
question tjetween myself and the Supreme 

Q. Well, the Supreme Court havb&g deter- 
mined that, you would be out of the question, 
because ih«»r decision .would govern. A. I 
mean by that (I am only giving an opinion) 
tbat the case would go up there on appeial or a 
writ of error, and the Supreme Court might not 
<mly reverse the decree or opinion I had given, 
buir also proceed to say that the position, taken 
was not tenable, and that I had not taken a sin- 
gle step, as you term it, in the right direction. 
The Supreme Court would have tbe right to say 
tbait; but it might be a ease where 1 might ap- 
peal, or where any other Jodgte might appeal 
to the inteliivenoe and comprehension or the 
bar, and the judgment might reidly be in my 
favor. 

Q. But that is not the point I am after. The 
point is this, whether it would be regarded by 
thtf Supreme Court, or by the community, aa a 
crime in you» simply because yon may have 
e<Hpamittedanerrorinlaw? A. Certainly^ an er- 
ror in the constiuctlon of the law might not be 
a crime. 

Q. I see'! not ask yon the fa t, but you an the 
Witness, and tbe court will hear testimony, 
whether there is anytuing . more common thim 
for Judges oi the Supreme Court to reverse the 
decision of inferior courts at every term? A. 
YeSi sir, that is very oommon. 

Q. I ask you whether, under our laws in the 
State of Tennessee, and the adjudieat^^tas of the 
courts, the quotation ci the power of the Liegis- 
lature to pass a part«cular statute has not beca 
frequen-ly in review brought bef<Mre the Sn- 
preoie Courts of the State of Tennessee? A. 
.Yes. air, in a eaee where the constitutionality 
of an act is involved, of course yon may, in 
many instances, pass upon it. 

Question by Mr. Tnmble— State bow that 
arises, if you are willing. 

Judge brien— Ihat anses when there has been 
a difference between the parties in reference to 
suits of a personal character, or suits involviog 
personal liberties. 'Xhosecases have all occur- 
red io the state of Tennessee. X call to your 
mind now the aot of 18U, wAleh was passed in 
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that year, to give tbe riglifrof way to a person 
through his neighbor's field, and whether that 
did not stand, and whecber it was not recog- 
ifized as a part of the law of th« State, until 1^ 
or 3855, when it was called in question by a man 
by the name of White, from Giles county, ^ ho 
was considered a crazy man, who brought it to 
the Sapreme Coart, and wbether they did not 
declare the act of 1811 nnconstit-nt'^onal. 

Mr. Tnmble-=-Oh, we admit that, without any 
examination of the witness. 

Answer h^ Jndflre Harrison-^In a suit involy- 
ingthe rights of different parties, whatever 
the quesiioh in regard to the ji^risdiction 
mitrht have been, the Supreme Ctourt will de- 
<dae in a particular case, whether the law Is 
constitutional or whether the liOglsrature had 
the power to pass the particnljir law, The 
fCreskt difficulty resulting from these questions 
lie til the nice distinction between deciding a 
law Ko be unconstitutional on aceount ofthe 
Legislature not having the power to pass it and 
the decision »f a question which involves the 
validity of acts of a Legislature as a body con- 
stituting the legisl tive department of the 
gov<^nment^ 

Q, Now^ -Tudge Harrison, that brings me riglit 
to the point, in regard to determining wh« ther 
a law paf sed by the Legislature is unoonstitu - 
tional or not. There are many ingredients that 
will enter into the investigation. The first Is, 
they may inquire as to whether it was a proper 
LegiBlatore Ofcourse a. Legislature in £en- 
tuciEy could not pass a law iu Tennessee; audit 
is a question involving the organization 
of the Legislature that may be 
iuquired into by the Supreme Gou'-t or any oth- 
er court. A. There seems to t)e rather an open 
question as to whvther the courts can look to 
any thinfi: beyond or behind the journals of the 
• egislature. Thrre are a good many authori- 
ties of a good deal of weignt, as we had occa- 
sion to flud in the examinatfonof the Metropol- 
ian Police bi*l, wbeu it was argued before the 
former Chancellor— a fi^ood many authorities in 
£avor of the position wat you may go behind 
the journals. I was of the opinion in the f x im- 
ination of that case, however, that the weight 
Of authority was the other way. I will remark 
to the court that I would prefer hot to give any- 
thing like a le)?al opinion in this off hand way. 

Q. I wanted to know wbether the court could 
inauire into and determine whether the Legis- 
latore had- been properly constituted or not, 
wh^'ther that was a debatable question in this 
country? 

Mt. iMmble— It is a question of constitu- 
tionality when it is properly mad«. 

A ns war by Judge Harrison— I say that the 
question ofthe constitutioTtalltycf a law, Where 
me qae-tion comes before a court, as 
it may very properly, where the pow- 
er Of a .Legislature, if yon please, to 
pass*^ a law may be considered— which 
question Judge Brien refers tu, is an open 
question and a debatable question— this, I say, 
may be a debatable question and not a partic- 
ular question; 

Q. I will ask you whether or not in this State tiie 
Supreme Court of this State bas not determine' i 
that tney could not go behind an act of the Leg- 
i^'latUTe. and inquire into the ftauduleut pas- 
sage of bills in his St^ate? 

Mr. Trimble^It has been decided that they 
jDOuldnot. 

Judge Brieor— You allude to the ease of the 
Mine a' and Manufacturers' Bank. 

Mr. Trimble—They refused to do that very 

thiUflT. 

Question by Judge Brien— I will ask you 
whether^nder our laws; and the laws ofthe 
State of Tennesi^ee, under a writ of habeas oor 
PBS, when any man is thus restrained of his lib- 
erty, and he states to the court that he is res- 
trained of hijlibeity« witether it is notlhe im- 



Iterative dutr of the ooitrt.to issae the writ of 
habeas coit>us? 

A. It is generally settled that the writ of 
habeas corpus is a matter of rig^t; that 1lmen> 
ever a party states that he fa aggrieved and ille- 
gally restrained of his liberties, he is entitled 
to it. There are, howevei, many cases in 
which he would not be eutitlc^d to it. 
A party would not he entitled under our 
ooobtitutlon and laws of the State of Tennessee 
to the writ of habCHS corpus for a oontemptof 
court; that is expressly excluded. The party 
would be entitled to t^te writ where he was re- 
strained by a warrant, by a capias, or by any 
otber Imprisonment not excepted to by the con- 
stitution. 

Q. Then as a matter of right he would 
be eutitled to the writ? A. Of course,imprison- 
ment under the authority of the Unitf d States 
would be an exeepiion ii nder the right ot a writ 
iss led by au infienor ooutt. 

Q; Now, when an apiaieation is made to a 
Judge for a writ of h»bea<i corpus, stating the 
fact that the party is illegally . detained in 
prison, has the Judge any discretion? is he not 
bound to i>sue the writ? A. It is well settled, 
and has always been conceded that where a 
man shows thath«3 is Illegally restrained of his 
liberty, he is entitled to the writ as a matter t>f 
righttin order to investiflrate the question as to 
whether he is illegally restrained of bis lib- 
erty. 

, Q. And the only thingthatthe Judge can look 
to upon an application of that sort. Is the tact 
stated in the petition ofthe applicant himself— I 
mean as to granting the writ? A . As ^ general 
proposition, all he can look to is the statement 
in the petition, with reference to tho first order 
to bring him before the court. 

Q. I say, on issuing the writ all he looks to is 
what is stated in the petiiion, nnd then when 
the question comes before htm it is treated like 
anything else? A. He can either try the ques- 
tion, or facts may be developed in a very early 
stageof the tri^il that would can* e htm imme- 
diately to dismiss the case. 

Q. To be sure. as. for instance, if * the party 
had be> n indicted an ^ was arrested upon a ca- 
pias, as a matter of fact, if certain things should 
appear to the Judge he would dismiss the case? 
A. In a variety or cases he would • not go into 
the merits of the case at all. 

Q. In the investigation before the court on the 
trial of the habeas corpus case, was it net in- 
sisted as the great argument' against holding 
these men there, that there was nota sufficient 
number present to constitute a quorum under 
the Constitution cf the titate, and that, therefore, 
their action was not proper? A. There was no 
proof to that effect, though it was insisted up- 
on. My recollection is that the newspaper re- 
ports of the matter— I mean by that the news- 
paper report showing; as it purported to show, 
the number present— was either read or allu- 
ded to in argument. There was no proof intro- 
duced, no journals introduced, only these allu- 
sions to the i^tatements ot the paper. 

Q. Didn't you insist, and Mr. Trimble, and 
all hands, that the Legislature was complete; 
and the ground upon which you predicated 
that was, that tbey Had the right by their rule 
to send for these men. and having them there 
in custody that that constituted a quorum, and 
that, therefore, their action was complete? On 
tbe other side, didn't we say that you had no 
right to arrest them until there wa< a quorum 
present? A. My recolleotlon la that we took 
the position that the House of Bepresentatives 
had the power under their rule, a rule wmch 
they had adopted, which we insisted was a law 
as to them and as to alt within the jurisdie^ 
tien of the House— we insisted that, the House 
of Bepresentaives had a rigiit toco:npel the 
attendance of these men, and that they had a 
right to hoi • the'O at the bar of the House, 
ii. To arrest them aaul hold them ^ A. It waa . 
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contended e&tii«o41iar side that t)ierew»4 not 
a quorum for tbat pnroose, two thirds, I bo- 
liev9. I know It wm om&teiided In the argu- 
ment that there was not sneh a number present 
as would justify the action, even it* it were au- 
thorised by law, but there was no proof in tio- 
duoed in regam to it. 

Q. Tbat was the controTersy. Ton inbisted 
that the Legislature ba4 a right, in the absence 
of a quorum, to arrest their members, and we 
insisied that the Legisli^ture could perfbrm no 
such act legally until thers was a quorum, and 
tbat thererorA these men were illegally de- 
tained ? A. Thai was one ground. 

Q. You have already stated that Judge Fra- 
zier adjourned the court tbat he might inyesti- 
gate that question T A. I said in order that he 
might consider, it. 

Q. I wiU ask you whether he didn't st-ate that 
he would receive any authorities or hear any 
suggestions that mimt be made on the subject 
afwTwards ? A. I don't recollect that. [ recol- 
lect that about the time the argument was con- 
cluded on both sides we presented or offered to 
present him some auihorities, and among tne 
rest, the rules of the House, and one or two 
other books. I reeolleot the rules of the House, 
and possibly the rules of Ongress. 

Q. I ask you if yon didn't famish him, after 
the adjournment, with JefTerson's Manual and 
the rules of the House after he bad adjourned 
to consider the cae? A. Whatever books we 
famished him on our lAde wereftirnished right 
there on the occasion, t recollect tbat I ap- 
proached the bench, abont the time the argu- 
ment had closed, and handed Judxe Frazier the 
rules of the tiouse, poisibly. X don't recollect 
any other authority. 

MS'ddrect jEI»amin.aHon.--fiuesiAon by Mr. 
Urimble— tfe has asked you about the crowd. 
%Wa9 not the bardiyided from the audience part 
of the court room f Yes, s^r. 

Q. Didn't the crowd flit the bar and 
• surround even the Judge hims^eif? A. 
There was quite^ & large crowJ, and t^e 
■ crowd was nor^ only bebina the bar, which is in 
a semi-eireular shape, or crescen*^ sn ape, but 
.they were also to the right and left of the 
bench, jof. the platform upon which the Jndge'^ 
seat is fount^ and they were silting on the 
.^raised plarfomu 

Q. The only fact I want to prove is that the 
court pt^nskitted the crowd to break thronffh 
the division that divides the audience from the 
bar, and that it rolled and swelled m t^bar 
! Itself around, the Judt^e f A. Well, the crowd 
was inside thebar. 

Q. They were not excluded ? A. No, sir. 

Q. V/ asn't it,hot to suiFocatioh f A. It was 
tolerably warm; ,1 recollect I suffered a 
good decdimyself. 

Q. I wi-h to prove the fact simply that the 
crowd was permittedi') break through and oc- 
cupy the bar and swell and roar around 
the very bench itself. A. Well. I don't use 
those expressions, r I don^H know about break- 
ing through. •! Know J^t there was a very 
large crowd to the right and left of the bench. 

Questionby Judge Gaut— Will you allow me 
to make a suggestion right tJberef 

Mr. Trimble— Well, I Otdn't interfere with 
. your examination. 

Judge (iant— I was jsoiag to ask whether the 
i members of the Legislature did not form a part 
of that crowd inside the bar. 
Mr. Trimble— Well, state that. 
Answer by Judge HarriEon<^I<r think there 
were some members of the Legislature there. 
Tnere was a very large crowd. Bossibly there 
were as many inside of the bar, as you may call 
it,, as there were outside. I. \mwe. ooulaubt there 
were nearly as many, lor ths disposition, on the 
. part of the4»owd waa to press toward the bar, 

and I think that pOMibly there were as jnany 
.persons inside the bat asthere were outside. 

' >Q. Yen have been aske4U( Judge FrMiei:.wa8 



not a Union man. and you si^d that that was his 
reoutation? A. Yes. sir. 

Q. What was Ids state of mind and animus 
toward the Legislature itself r A. I have no 
personal knowledge of his state of mind. 

Q. I don't wifih to make it a political point, 
but that which went to make up hia characterr 
A. I considered at the time— 

Mr. Rwing— I object tO that. 

Question by Mr. Trimble— I mean his charac- 
ter fh>m reputai ion— what was his status? A. I 
regarded him as what is termed a conservative 
Union man.~ 

Q. What is thatf A. I don't know. 

Q. That is a corporal guard for the 1>emo- 
oratic party? A. I don't want to express any 
op*nion of that kind. I would be at a loss to 
deflne it. 

Q. You were asked by Judge Brien as to the 
points made on that triaL I wish to go over 
that again. One of the points waa made on 
the face of the petition, itself. Didn't we 
iublBt that the petition itself showed on 
the face of it that tbeie men were mem- 
bers of the General Assembly; that it was 
here in session, and that they were trying to 
coerce them into proper and orderly behavK*r; 
Aat therefore, Arom what was stated on the 
very face of the petition, be ought not to have 
granted it? A. yes, sir, that w^ insisted. 

Q. Th^n it being granted next that it miirhk 
be excasable to grant the first order in the 
case so as to get a return to it, it being granted 
that it might be excused in the Judge until the 
return came in, then when the return came in. 
made by the Sergeant-at-Arms, showing ttiat 
he was the bergeant-at-Arms; tbat the 
Legislature was in session, that a resolu- 
tion had been adopt^^d, and that the Sergeant- 
at-Arms had made his return, wasn't the 
gronnd taken that under those circumstances 
he ought to be discharged? A. Yes, sir. 

Q. Was not the question npade. fairly be- 
fbre Judge Frazier, that tbe General As- 
sembly formed a co-ordinate, independent 
part of the government, that no court could 
t ike jurisdiction of the question whether there 
was a quorum or not, upon the ground that 
even if the court had jurisdiction of that ques- 
tion, the Lej^islature was inJependent of the 
courtt A. Yes, sir, that was the substance of 
it. 

Q. Well, that was made squarely and, it was 
argued that tne Legislature was ind^Mndent 
Mow, as to these constitutional questiona that 
Judge Brien has asked about, or what dassuf 
questions did the court take cognizance, and 
in what spirit did the court approach th«m? 
A. This is always regarded as a very delioace 
matter. . 

Q. Don'tsuchjqoestionsarisein this way? A 
suit is pending which involves tbe eonstitn- 
tionality of an act of tiie Legislature. It is 
produced und placed before the eoi.rt, and then 
the constitution is produced, and they aie 
placed side by side, and it betaag. ascertained 
that they are utterly inconsistent and thatone 
or Idle other must previdl, then the Judge i^o 
decide according to the constitution and the 
lawr A. Yes, sir. 

Q. Is that not the manner hi whi^ con- 
stitutional questions arise? A. Yes, air. 

Q. Is there any case in this State where any 
Ju'ige ever underiook to look into the joarnais 
of the Legislature, to pronounce on the tegidity 
or validity of the legislature? A. I dont re- 
collect any; I hxd occarton to examine pretty 

closely into the quest on. 

Si. As they have boi-n exaininingyou on legal 
nions, I will ask you if a Judge, a judidal 
odlcer, may take coanizance of the psocaedmas 
of a Legisldtnre and stop them; wbether the 
Legislature ihen has an independent position? 
A. f think the interference ef one department 
with another^ 
Q. I5 not this one of thoseqaeetioBa that ought 



to startle a Jndiefal oflleer and male Mm pause 
and shrink back? A. I tbink so. When the 

Saestion Is made befbre falm, I think he ought 
> handle it in a war that would show his ap- 
preciation of the reid relation between the sepa- 
rate departments of the Government, and th.it 
he should be impressed with the importance of 
keeping these different departments separate. 

Q. That anecdote that Mr. Colyar told, wbich 
you alluded to and perhaps told here, was that 
Upplaudedt A Very much. 

Q. What was the application? A. The applici^ 
tio^i was that he had spoken of two members 
of the Legiblatnre who we> e oonflned in an ad- 
joining room. 

Q. And that the House of Bepresentatives 
-were dogs? A. The anecdote was designed to 
Ulnstraie the manner in which they were try- 
ing to catch the other members. 

Q. Was that heartily appi&udpd? A. Very 
heartily. 

Q. Tuere are some questions tbat a blind man 
could not fail to se« in the law? A. Yes. sir. I 
suppose a blind man could very readily com-. 
Drehe ^d the truth of &ome propositions in the 
law. 

9- The question, for instance, of interfering 
with an independent and co-ordinat i depart- 
ment— one of those striking questions? A. Yes. 
sir. that is almost self-evident, where a mnn 
has anything like an intelUgeat conreption of 
the theory of our goyemment and the peculi- 
arity of the system. 

TESTIHONT OF JAMES C. MABTIK. 

James 0. Martin was next called as a wit- 
ness on the part of the State and sworn. 

Question by Judge Patterson.— Mr Martin, 
you will announce your name in fnU, and place 
of residence? A. James C. Martin, Bedford 
oonnty. 

Q. WereyovinNashyiHein July, 1866; and 
if »o, in wh<tt capacity ? A. I was ner*^ as assist- 
ant Doorkeeper. That was at the excraordi* 
nary session. 

Q. Do yon recoUecc the date of the month that 
you reaobed Nashyille? A. The date of the 
month tbac 1 got here was the 4th. 

Q. Was there any diHiuulty in the organisa- 
tion of the House of Representative? If so, 
state wh t it was. A. Yes, Sir; tLere was some 
difficnity in the organisation of it. Th^e were 
a good many members that absented themseWes 
ttom the House. 

Q. Who were the leadinjr refractory members 
0f the Legislature, acting in disobedience to the 
orders oAhe House? A. Well, sir,, there were 
Mt. Williams, and Mr Martin, and Mr. Dunna- 
way, and Mr. Marable and othe. s whose names 
I don'c recollect at ptesent. 

Q. Had you an opportunity to know the 
fieeilog of titiose members and to ascertain their 
conduct during the early part of that 8es^iOD? 
A. I had an oit>ortunuy of seeing them. I 
o&y saw their conduct. 

Q. 1 will ask you whether they had consulta- 
tions within the bar of the Hou$e, or without 
the bar of tiin Hou e, with parties not oon- 
n<^cted with the Legislature? A- Yes, sir, they 
had some oonsulcatioti wi(h outsiders. 

Q Do you kn»w what the spirit and mind of 
those parties were as to the tot on of the i^egis- 
laturf, whether fayorabl • or untavorable? A. 
Only by their actions. Their actions showed 
tbat they were unfavorable. 

Q. Had you any oonversation with any of 
these vefracto/y memb6r<>? A. No, sir, I don't 
think I had. 

Q. Did von hear any conversation between 
them or others, or among themselves? A. Ko, 
Sir. 1 did not h^r any. 

Q. If their conduct was peculiar or singular, in 
any respect s^ate it. A. Well, they were lufit 
^ng around, walking about and consttltiBg, 



sometimes togetlier, and sometimes with othws, 
but I never heard any conyersation. 

Q Were there many outsiders— those not cop- 
nected with the Legislature— known as lobby- 
ists, in the House during that, time? A. Well, 
sir. there were a good many, sometimes in the 
lobby, and sometimes in the gal ery. 

Q. Did you know the political status of those - 
parties? A. No, sir, l did not, for I did not 
know them. 

Q. Were you in the House of Bepresenta- 
tives at tbe time of the r^ease of the two mem- 
bers that were held in the custody of the House? 
A. Well, eir, I was in the House, I suppose, 
when tbey took Manin ont of the House, i 
was asi^'op in my room. 

Q. 8tate what occurred then. A. I was in my 
room and asleep when Martin . was taken. 
Williams was taken out in the evening. 

Q. Had you any knowledge of the arrest of 
the Sergeant at- Arms, Mr.Heydt? A. No, sir, 
none. 

Q. Were you in the city durinsr the lime the 
investigation before tbe rObpondent was going 
on under the writ of habeas corpus? A. Yes, 
sir. 

Q, Were you present in court? A. I was not 
in court but a few minutes. 

Q. What was being done then? A. That was 
about the time that Mr. Harrison eommenoed to 
make his speech. 

Q. Were you pretty well acquainted in Nash- 
ville at that time? A. No. sir, I cannot say tliat 
I was very well acquainted. 1 had been about 
Nashyille a vood deal, but I didnn know many 
of them persoaally. I didn't know their names 
or who they were. 

Q. Dp you know what the feeling of tbe ma- 
jority of th" people in the city was in refetence 
to the proposed action of the Legislature? A- 
Well, sir, in passing around the city I could 
discover that many were opposed to it. I could 
firequenU^ hear insinuations thrown out about 

*Q. State whether the fsi ling was strong or 
moderate? A. It was very strong. 

Q. Did you re'»eiye any communications about 
that time from Wabmgton or from any other 
point? If so, state what they were? A. I did 
not myself. 

Q. Do you know whether tbe refractory 
members you referred to receive 1 any com- 
munications ftom Washington City at tbat 
time? A. Well, sir. I suppose some of tltem 
did. Being tbe DoorkeepOi, I handled the let- 
ters, and saw the letters come. 

Q. How were they postmarked? A. Post- 
mark^d Washing on, some of them. I knew 
the backing of them, the handwriting. 

Q. If you had any knowledge of the hand- 
writing, state whf se it was? A. Mr. Cooper's. 

Q. W DO was Mr. cooper? A. He was the mem- 
ber in congress. He was elected, but had not 
been admiae 1 at that time. 

Q. Do vou know what > osition he was occu- 
pvlnor in Washington City at that time? A. My 
understanding was that at that time bewas the 
ft-esid'ent's Priyate Secretary. 

Q. Were ther*- any telegraphic dispatches re- 
ceived by thera? A. WeU, bir, If there was I 
do not know it , . ^^ ^ 

Q. Wei-e such letter^j nuwemus about tjjat 
time? A. Well, sir, I do not reooiiect ihe num- 
ber. There were pro liably three or four X recol- 
leoc. I do no c recollect the number exactly. 

Q. Do you know whether or not thm:e were 
any political caueu^es held in the Capitol or in 
the city. In which the refractory meB> bei-s were 
participants? /^ . No, Sir, I do not know any- 
thing about that. 

Question by Mr. Fenteiv-Mr. Martin, plei^e 
state to the court who those letters wei}e ad- 
dressed to? A. There was one addressed to 
Mr. Dunnaway, and tfaeOwLSiS I do not recol- 
{ ieot. « 
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Q. WMbe«ne of thenftMlory memben! ▲. 
"Yes. 

Quest on by Jndge Patterson-^I will a«k yon 
whether tbose refractory members who were 
present at the time of tAe opening of the ses- 
sion remained m their places in tne Hoare of 
Kepresentatires, or otherwise, during the dayr 
A No»slr. 

Q. State whether thtir conduct was, as far as 
you saw, different from that ordinarily exhib- 
ited and demanded from members? A. Yes. 
sir, it was dUferant from that, lor they didn't 
stay i« their seats. . ^ ^ ^,. 

Q. I will ask whether thoy were in the habit 
of leaving their plAces, when it was probable 
there would be a quorum in the House? A. 
Yes. sir. 

Q. Was there any difficuUy in finding them 
alter they would leave their pUces? A. Yes, 
sic* 

Q. Wbat was that difficulty? A. Well, I wai 
frequently sent out to hunt tbem up, and I 
never could cat ^h uo with them^ never oou d 
find them. I would 'hear of them, but would 
generally bit behind them, and oou'd not get up 
with them. 

Q. DoyouJicnowwheth<)r they were in l^e 
habit of changing their place of boardinor? A. 
Yes, sir. Mr. Joues^ of Greene, I th nk, changed 
his Jboaiding house some three or laur timea. 

Q. Withiii what leagth of time were those 
chungfis made? A. It was within some seven 
or ei^t days 

Q. 1 will ask you firom wbat you saw and 
knew, whether there in any doubt >>ut that the 
object of those refractory members was to pre- 
venta quorum? A. I have no doubt, sir, that 
that was the oiiJ»'ct of their conduct. 

CroM'JRBaminaHan —(^neBtioo. by Mr. IBw- 
ing— Wasn't Mr. Dnnnaway a resident or Bed- 
ford count v? A. Yes, sir. 

Q. W^isn't Mr. Ciooper. a resident of Bedford 
cdunty? A. Yes. sir. 

Q. Mr. Martin, was Mr. Dnnnaway In the 
city after the 6th of July, 1886 if yon recollect? 
A. Well, feir, I don't recollect I know he 
didn't stay but a day or two We met here on 
the 5;h, and he only s^tayed here a day or 
two. 

Q. Do you know, as a fact, that any letter 
was addressed to Mr. Dunnaway? A. I think 
sir, that there was a letier that caoie address- 
ed to Mr. Dunnaway. 

Q Didn't Mr. Dunnaway offer his resolution 
on the 6th of July? A. Well, sir, I don't know 
about that ; I never heard anything. 

Q. You came on the 4th? A. I came on the 
4th, and we met on the 5th. 

'" . And he « as here only a day or two? A 
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y a (lay or two. 

Q. Didn't he very soon after he came h» re of- 
fer his resijKnation} A. That was my opinion. 

Q Now, in re.srard to his receiving a letter, 
do you feel sure tbac he received a letter ad- 
dressed in the hiindwriting of Mr. C>oper? 
A- There were some letters addressed in that 
way ; whether he got them 1 can't say. When 
letters were a^ldre^sed to a member anM he was 
noc here, they were put in the Post office. 

Q. Do you feel sure that a letter in tne hand- 
writing of Mr. Cooper was addressed to Mr. 
Dunnaway? A Yes, sir, lam satisfied of tnat 
flict. 

TESTOiOirr OF HON. A. J. FLlffTGHEB. 

Hon. A. J. Fletcher, Secretary of State, was 
next ealled on the part of pro»ecntion. Beix^ 
sworn, he testified a^ follows: 

Question by Judge Patterson.— C(d. Fletcher. 
y^u will please staM your name in ful Uyour pres- 
ent relation to the government, and your resi- 
dence. A. Andrew J. Fletcher is my name. I 
reside in the city of KashylUeb and I am Secre- 
tary of State. 



CL Were yon .ooeup]!iDg thftt ofllee tas July, 
18N. a: Tes, sir. 

Q. I will get you to state what yon may hafv^ 
known in reference to the organisation of the 
House of Bepre^entatrves at its extraordinary 
session, called by the proclamation of the Gov- 
ernor, in July. 1866. If there was any difficul- 
ty in its organization, state what it was ? A. 
ItkB, sir My actual observation is not as fhll 
as that of the officers of the House, and some 
members of the House of Bepresentat<yes. 1 
was not often in the House of Bepresentatiyes. 
I was very constantly, and have been ever since 
I have been In the office, engaged at my table. 
Difficulties were known to exist by 'he mem- 
bers before the day upon which the House was 
to assemble. However, that a a matter of ru- 
mor and report. .But I had intim cation, if I re- 
member correctly, that there would probably 
not be a quorum on the 4th of July, the day oa 
which the Legislature was to assemble. I re- 
member that. aGCordlhg to onr appifehensions, 
there was not a quorum on the 4th of July, the 
day on which the Legislature was to assemble, 
and from ihat time on there appeared to be a 
constant struggl*'toobtaiifa quorum, and also 
a constant resistance to the obtaining of a quo- 
rum. The memb rs would appear in the morn- 
ing, and some member woud move a call of the 
roll. It would appear that there was no 
quorum present. Sometimes there would be 
yery near a quorum, when memoers were ab- 
sent and in the city, or said to be in the city. I 
wa» in the House once or twice Whe • members 
in th^r seats reftised to answer to their names 
as they were called. I don't remember now 
oeirtainly whether if they had answered to their 
names taere would have been a quorum or no^ 
but I remember that the Speaker decided that 
ttiey were not present, decided that a member 
in ni;; seat refusing to answer to bi^ name 
was not legally present. This state of things 
continued until the morning of the 10th 
of -July, the 8«r8Si<m having been called to 
meet on the 4th; and yery unexpectedly to 
me, two members who iiad been absent on ac- 
count of ill health came into my office, 
or one of them at "least, and informed me 
that they had arrived. It was about the hour 
of roll call, if I remember. Capt. Heydt thai 
had, if I remember rightly, two members in 
eus.iody, and perhaps under guard; and he 
came into my office, with some excitement, or 
animation at lea^t upon his face, and said chat 
if those two members were in their seats there 
would le a quorum : and heeither asked my ad- 
vice as to what he should do, or told me wbat he 
was going to do; that he was going to keep 
those two members in his room until all the 
others wet e in th«ir seats, and then take them in 
and shut the door. I think his suggestion was 



accepted, and they were taken ittto his room» 
which is the Kegister's office, as you, perhaps, 
all know: and Eome minutes efter that ne came 
down and took them up, and they told him that 
there was a quorum in the hall of the House of 
Bepresentatives, and he had the key in his 
pockes. That is a general statepient, gentle- 
men, of what I recollect. Now, if you wish to 
call diy recollection to. any particular point, 
you can do £0. 

Q. Were yon in the House of Bepresentatives 
frequently daring the efforts to procure a quo- 
mih? A. Mot yery often, as I remarked at the 
outset. 

Q. I will ask you whether yon wove in the 
hall and had an opportunity to observe the 
concoct of refractory members? A^ I saw 
mem ers freqoe 'tly pieking np their hats and 
cloaks, Ac., and leaving the Boute. I saw 
members sitting in their seats at different timts 
and refusing to answer to their names, but I 
coulu not specify now the different times. I 
know that 1 saw this at both the adjoavned ses- 
sion in February, and alio at the extraor> 
dinar/ session, hot exoept in pastiouUM: ia- 
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stanees I could not s^arate them in my mem- 
ory the one from the other 

Q. I ask yon if there were parties known in the 
House as lobby members, not connected with 
the House during its sitting? a . As I remark 
ed, X was nototten in the Hon^e of Representa- 
tives. I have oUeo be«;n for a month and six. 
weeks at a time, since I bare been in office, ab- 
sent /rom either House. - 

<). At the time to whicK yon refer had yon a 
Vnowledgeof the political sto^iM of those ioya;i- 
ists whether they were fWendly <t unft-lenrtly t -> 
that eziraordin ary session 7 A . T recollect ih at 
th«*re was a difficulty in obtaining a quorum. 
and I saw certain prentlemen in tne House of 
Bepresentatives ' that I supposed from their 
assoolation and conduct and conversation, and 
tUtd Qamestness and animation with which they 
spo&e. were endeavoring to prevent a quorum. 

Q. With whom were tney liolding <ommuni- 
eation, or with what ddss^f p^^rsons were they 
associating? A. With that elabs of members 
-who had shown by their conrae and conduct 
that they did not wish to keep their seats so 
as to maike a quorum.. 

TESTIMONY OJP HON. A, J. ^LBTTCHER CON- 
TINUED. 

Q. I will ask you whether you had an oppor- 
tnjiity to know the to e and temper of the piib- 
Tc feeling in i^relrence to that question in the 
city of NasviHe and opunty ot Davidson? A.; 
WelU my seat in the office of the Secri tary of 
State is a very good point for observing the tone 
Qf public sentiment throughout the S ate. I 
have thought that 1 could, without leaving my 
office, trom the official meetSngs^and casual vis- 
its of persons from ail parts of the State, have 
asj good a stand point to understand the tone of 
the pubic mind as any man in the St ite ; an i X 
was going to observe that- the state of feeling 
during that time, during the month oi July, I 
woula hardly characterize, as exctement. un- 
less a deep seated ai>xiety and a profound in- 
terest amounts to an excitement. But my idt*a 
of excitemeot is something more th«n a deep 
interest and' intense abxiety. There was cer^ 
tainly on the part of one party the most intense 
anxiety to procure a quorum, and there was 
certainly on the part ot the other party an in- 
tense desire to prevent it. 

Q. Why d^d that anxiety and deep Interest 
exist Hud manifest itself in the minds of the 
two parties? A. Well, from their expressions 
to me. my view of it. was that one party be- 
lieved that the ra' ificaHon of the constitutional 
amendment would be tne salvation of the St te 
Government. The government had never been 
x^cognized by the Federal Government as the 
true goveroment of the State of Tennessee; it 
had never been legitimated by the Federal 
Government; it had not been recognize 1 by 
Congress, and our Congressmen and Senators 
were waiting to be admitted to their seats, as 
many of th^m had been there ^ ince the Di cem- 
her previous. The other party believ»'d that it 
would degrade and humiliate Tennessee, to 
ratliy the constitutional amendment. 1 hey so 
talked and so expressed themselves. My inter- 
course was with both parties frequently, for I 
have always endeavored to he courteous to ail 
parties. 

Q. I will ask you whether that party that 
was opposed to the pas age o( the ampndment 
was the one that had bee a friendly to the or- 
ganization of the State Government as it now 
exists? A. Wpll, sir, I should say, from infor- 
mation, observation and conver»atlon. that that 
party was not friendly to the present State 
Government, that thev never had been friendly 
to the present State Government. 

Q. I will ask you, tto your knowledge of 
the community, being a citizen of Nashville at 
that time, whether a 'matority of the people 
within (he city, living here aad^ yisiting hert 



at that time, were friendly or unlMeiidly tothe 
proposed action of that extraordinary session f 
A. My mtercourse with the citizens of Nash- 
viUe has not been very extensive, but from va- 
rious sources I obtained information that no 
man could fail to obtain who Jtept his eyes and 
ears open. A large majority of the citizens of 
Nashville and Davidson c uhty and Middle 
Tennessee, were unfriendly to the State Gov^ 
emmentandits officers, politically speaking, 
and not personally. 

Q. What was the tone and temper of the pub* 
Mo papers of • he city? A. Well, Sr, they were 
generally more defiant through the summer of 
1866, than they were before or since. I speak of 
thotone of that class of newspapers opposed to 
the present State Govemmenii a^ being boldet 
and more defiant during the summer an'^ early 
part of the ta<l of 1806 than before or since. A 
change seemed to be observed by these news- 
papers after the November election in 1866-Ht 
change which I regarded as a change from the 
worse to the better. A change irom better to 
worse had taken place a^out the February 
preceding. I read the city newspapers every 
morning, and I have observed them g^nen.lly') 
prottv cl6sely since I have be»»n in Nashville. 

Q Had you no knowledge of matters connected 
with the issuance and tr«al of the writ of habeas 
corpus before Judge Frazier? A. None in the 
world, sir. 

Q. Are there an V other matters connected 
with the organization of the House not stated, 
that are material or iitamaterial in a case of ihls 
kind? A. No, sir. 

The witnea^ wai not cross-examined. 

TB8TIH0NT OF CHARLES B. I>I060N8. 
. Mr. Charles B.riggons was next called, on 
the part of the State, and sworn. 

Questions by Judflre Patterson— Please state 
your name and residence f A. Oht^. £. Dig- 
gons, Nashville. 

Q. If you are holding office, state what it is ? 
A. I am Clerk of the CriminaL Court of Bavid- 
sun County? 

V). Were you Bueh Clerk in July, 1866? A. 
I was, sir.- 

A paper was here handed to the witness con- 
taining the petition of Wriliams and other 
papers which nave aii*eady been published. 

Q. I will get you to inspect tnobc papers. 
State whether they were returned to yoa by 
Judge Frazier? A. They were filed in my 
office, either by Judge Frazier <r by eounsel. 

Q. I will ask you whether Judge Frazier 
directed yon te make any record of those 
papers? A. He did no., sir. 

Q. Neither upon your general record or your 
execution docket? A. No. sir. 

Oc»ft-JbMMnM«(2.— Question by Judge Gaut«- 
Did not Judge Frazier deposit those papera in 
your effiee the same oay that Capt. Heydt was 
discharged T A. I think he did. 

Q. And were you to take oare of them a« Clerk 
of the Criminal Court? A. Yes. sir; they were 
so filed, with the exception. I think, that the re. 

yorterof the Pbbss and Timjcs requested tht 
udgetogive him the written opiniun. 

Q. Anonis written opinion the reporter of the 
Pbbss ANDTiMsa got? A. ke8.sir; ne aslced 
permission to obtain that for pumication, and it 
was delivered to him. ^, ^ . 

Q. You state that you are Clerk of the Crimi- 
nal Court? A. Ye«, sir. 

Q. Judgelirazierwaa Judge of the court? X» 
Yes, sir. 

Q State how long you had known Jadge 
Fruzier? A. I bticame acquainted with Judge 
Frazier justbeiore the August term of 1665, Just 
before the meeting of the August term of the 
Criminal Court. 

Q. Wer« you Clerk of the Criminal Court in 



lM6f A. Tli«AmB» Cl«rk*dtod, uid I wm 

appointed in bis stead 

q. In 1864, or 1865? A. In 1865. 

Q That is tbe time yon became acquainted 
with Judge Frazter Just bet'ore that. A. Yes, 

Q. State whether the reputation of Judve 
Vrazier is that of a Union man? A. Tes, sir; 
that was tiie way I alw^iys heard it. 
•Q State whether Judge Fraaier has been 
holding the Criminal (jourt on up tothiiim* 
peachment? Ai Tea, sir. 

Q. >ta(e to this court whether or not^ npon 
all rials of any excitement oi a criminal na- 
ture it is customary lor large crowds to as- 
semble in the court nouse? A. Yes^ sir: in some 
eases I hare seen large crowds in the eourt 
hottso. 

Q. State whether or not it is cuEtomarv for 
the people to collect on either side of the Judge 
so that they can hear better? A Yes, sir; I 
have seen » crowd around so that I sometimes 
could not get witnesses to the stand to swear 
them in. The entrance of the bar is very ire- 
quently closed by persons who attend there as 
spectators. 

Q. State whether or not you were present at 
the triai of ihe writ of habeas corpus when Wil- 
liams was tried. A. No, sir; I was ther«s occa- 
sionally. I heard a portion of JuO ge Harrison's 
and a portion of Mr. Trimble's arguments. 
The duties of my office oaUed me down, and I 
did not attend the trials unless invitea to at- 
tend. 

Q. Were you present a^ Clerk at the time of 
the Hyrun murder . trial, the toil gate keeper? 
A. Tes, sir. 

a. i^ud also in the rape case? A. Tes, sir. 
. State whether there were larger crowds in 
attendance at those trials than in this habeas cor 
pu!» trial. A. Yes. sir : in the rupe case J think 
there were more tnan I ever I $aw in the court 
room. I wa» not there during the whol«r of the 
trial in the hearing of the petiti<m for the writ 
of habeas corpus, and could not say as to the 
extern of the crowd that might haye oeen there 
kt any one time. 

Q. mate to the court whether you eyer, at 
any time, heard Judge Frazier talking vt poll- 
itics, or mixing up in politics in any way? A. 
In my life, I neyer h'>aid him conyerse only on 
offleii^l affairs, as Judge of the Court. I do not 
recoileoc to haye heard him say anything polit- 
ically. 

Q Where was his residence ? A. He 
was liying on the Chicken road. He 
kiw moyed since. 

Q How far from Nashyille? A. Fiye or six 
mites. 

' Q. S<^are whether he attende«l any political 
meetings, more than to come to his court house, 
and then go home. A. 1 do not know. 

Q. 1 mean so far as you could see yourself? 
A. I neyer attended political meetings myselt, 
and neyr saw him at any. 

Q Did you haye any t onyersation with him 
about tl.ese parties who had refused to attend 
the Legishitare to make up a qu.rum? A. 
Kq, sir. 

Q. State what is his ch%^ftcter; how he de- 
means himselt in court; whether bis demeanor 
is that of a cautious, careful man, to giye to 
eyery Mian the benefit of law and fusti e? 
A. I haye noticed that he was particularly so. 
Sir. 

Q. Is not that his character and reputation ? 
A. Tes, sir ; I baye heard Ic spoiEen oi as 
being that of a partica ar and careful man, and 
very particular especially where persofis were 
to be Judized guilty. Hagk nerally admonishes 
them and speaks to them . He tat es more pains 
than any Judge that I haye ever seen. 

Q. Did you see any thin? whateyer in- his 
manner and demeanor during the time he was 
sitting upon the trial of the habeas co^- 
]ms case, tha WiUlams* casa, mora fei«an upon 



any othfF trial? A. Ko» sir; I noticed aotidBg 

particular. 

jS§-direet JbamM aH o a Question by Judge 
Fatterson.— Ton were asked whether Judge 
Fraaier was considered a Union ma'*. I wttt 
ask you what his leelings were toward the pr(^ 
posed action af the extraordinary session ol the 
Legislature? A. WelL I don*t knew, sir. I 
neyer heard him express himself. 

Q. Do yon know wlvBther he was friendly or 
inclined, so far aa his feelings and judgment 
were concerned, to act in concert with the ma- 
jority or the minority? Had you any reason or 
<»portunity to know how that was? A. I neyer 
csuedit to mind particularly. I took it&Nr 
granted that he was a pnion man. 

Q. But calling to mind such facts as vou had 
knowledge of then, your knowledge of him, ef 
the tone and temper of his mind, was it, in yonr 
best estimation, with the maiority or the minor- 
ity of the Legislatun? A. I eouid net answer 
that. I never thought enough about the case 
and about Judjte Frazler's opinion as to thse ma- 
jority or minority. 

O. I will ask you whether be was regarded in 
July, 1866, as a Radical or a Conseryatiye? A. 
Well, I don't know that, either. 

Q. Ton could not say which, whether be was 
on«> or the other? A. Ko, sir. 

Q. Ton were atked in reference to th4$ crowd in 
the court room and on ea<>h side of the Judge's 
stand. I don't understand your answer there. 
Is it cnstomary for crowds to4X>llect there ? A 
Tes, sir; I haye seen them sitting near where 
thft jury is p'ac'd, and on the platform. 

Q. I will ask you whether it is customaTy for 
the crowd to be so dense within the bar on each 
side of he odurt within that railing as te make 
it suffocating and unpleasant to counsel engaged 
in a trial of a cause ? a. Well, I haye known 
Judge Ff azier to call attention frequently) and 
to make the crow d moye back in the trial of a 
case, when they crowded, not so much upon the 
lawyers as upon the entrance to the bar. 

Q. Well, for the crowd to moye out who were 
inside the bar, ur tho^e back ? A. Well, both. 

Q. Is it customary when the crowd is thus 
dense within the bar to cheer the argument of 
counsel ? A.I neyer heard that. I haye heard 
loud applause when the y rdict was rendered. 

Q. But I ask >ou, during the argum«:nt of 
counsel? A. No, sir. 

Q. Ton haye seen large crowds, but neyer 
haye known of that? A ^o, sir. 

Q. You were not present at the time of the 
trial of the habeas corpus case? A. I w«s pres- 
ent a portio oi' the time and heard a^mrtion of 
Chancellor Harrison's speech, and might have 
heard a portion of tiie other. I did not pay 
much attention to it at the time. Iwasbu^ 
in myofflce. 

Q. YOU were asked whether it wat not the 
habit of Judge Frazier to cl'^se his court and go 
immediately home or somewhere else? A. I 
don't know now that was. 

General Smith— May it please the court, we 
haye other witnesses, but they are not in court 
at the present time. 

Judve Paitertion— Under the circumstances, 
we will ask an adjournment oyer until Mon- 
day. 

The Sc' ate then adioumed till Monday at 9 
o'clock, with the understanding thHt the conrt 
would not be called to order unMl half past U 
o*6Iock. 



MONDAT, MAT aOTH, 1867. 
The Senate met at the usual hour, 19 members 
being present . 
The minutes were read and appreyed. 

TBSTIMOXT OF JAMBS MULUN8. 
James MuUins was tb«u called for the proee* 
trntiaa and sworv. 
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Qvefttimi by Mr. THmM»<i^ii8t gso oa «Bd 
•tete all that yonknow of what took .place in 
tlie Capitol. A. We met in the House aocord- 
iag to my recollection, under the call of the 
GOYornor on the morning of the 4th < f July, and 
adjoumerl immediately to go out to a 4ih o<' 
July celebration, and to meet again the next 
BRoratDg at tf or 10o'eloc<;, I will not say which. 
It was the Ath or 6th. that is my recollection. 
TAis is regardless of the jonrnal. That day or 
the dav following, being the mh, the resigna- 
tion of the member from Bedford, Mr. Dunna- 
way, was handed in. A motion was made by 
some joaember, perhaps myself, tbat it he not 
feoeived. The motion was carried. TheGoy- 
emor's message toucDing the same thing came 
out in the papers that day or the next, 
as the resignation was tendered to htm 
as well as to the House, and i>erhap3 
to him and tben was sent to the Hou&e, 
Things went on in this way for a day or so 
more, and as members would come into the 
House, it seemed that they understood imme- 
diately whether there would be a quorum pre- 
sen •: or not They would gather in little knots, 
one here and another there, over the House, 
and ont Would go a member. This kept on for 
a day or so more. Under the orders of the House 
the Doorkeeper was directed, as I remember it, 
tohunttheabKont memb«>r8 up. They would 
trayel around about the town, and as soon as 
one was hunted up another would be ^ooe. 
Others would meet them and see them on the 
street, or on the steps that go down from the 
Capitol to the street, peihaps coming this way. 
The Doorkeeper would go down, or at least that 
would be his r> port, ana n eet them and notify 
them, and they would not come in. The 
ttiin>r worrieri along in this way up from 
the 6th until somewbt re about the loth or 12th; 
it might have been a little later than tha*^^. I 
saw wh«>re things were drifting to, and that 
it was probable we would not be able to get a 
quorum, unless »^'y order of the House. I drew 
up a Tes'diut1(Hi directing the Sergeant-at-Arms 
to bring to the bar of the htouse those reiraoto- 
ry members that were willftiUy and without 
consent of the House withdrawuag themsely«:s 
from the bnsinc'ss of the House. Tbat resola- 
tion is here s^d has perhaps been read in eyi- 
denoe. In pursuance of that resolution we seut 
out the Ferffeaut-At- Arms to bring these men 
before the ueus^ to answer for their contempt, 
etc. It was seen probable that we would final- 
ly be unable to get a quorum. We howeyer 
persisted and sent the Sergeant at- Arms up 
Mto Juckson county or Overton county where 
Martin liyed. They captured him and brought 
bimin. I Am of cmiuion, howeyer, thac they 
brought in Mr. Williams first, from Garter 
county. TheSergeant-at-Arms,orhis posse, 
brought him in. They captured Mr. Williams 
and brought him in. I saw Mr. Williams as he 
came in, and he went to the Planters* Hotel 
first, or may be he went oyer to the opposite 
house, a priyate board in^r house, possibly he 
did. That evening or the next morning he wa^ 
brought to the bar of the House He seemed 
not filsposed to take his seat as a member, and 
my reeolleetiOQ is that a motitn was made by 
some ot the members, I won't say whether I did 
it or not, that these members be requested to 
take their seats in the bar of the House. Mar- 
tin was brought in the next day or a day or so 
thereafter, or about the same tlaoe. The Ser- 

rant-at>Arros kept them in room No. 
<me of the committee rooms, which opens 
into the ball, one of the business rooms of the 
House There were then present in the Houf e, 
according to the call of the House, fifty-six 
members. The propostd amendment to the Con- 
stitution ot the united States, that bad been 
acted upon by the Senate and had bren trans- 
mitted to the House, was then brought up and 
put upon its final passage before the House. In 
taking the ywte, the door eC the eommittee loom 



was, by my reqvest, opened, that is the door >. 
tfate committee room Kb. 8. I asked that they be 
brought within the bar of the House and be 
allowed to take their seats. I said, however, 
that t would not insist upon that. According 
to my yiew they were legitimately within the 
bar of the House, in all that made up the bar of 
the House. The doors were open. The door of 
that room wa,a about thirty or thirty five feet 
from the Speaker's stand and yery nearly to the 
leftoftbe Speaker, as they called over the 
aves and noes on the passage of this amendment 
I saw Mr; Williams and Mr. Martin both in the 
room pending the call ; and when their name 
was reached Mr Martin poked his head out of the 
door and said he was not present and would not 
answer. The name of Mr. Williams, about the 
last name, was called aloud, andibl^- If he an- 
swered it I never heard it at .all. While this 
was going on these men were in cu$-tody here 
for two or thre» days. There were some indi- 
viduals, some members of the Legislature and 
others, whom I saw passing up and down, who 
were holding conversation with these prisoners, 
and it was said that a writ of habeas corpus 
was about to be issued. In a day or two fitom 
that first declaration the writ was issu^, and 
the night, as far as I now remember, before the 
passage of that bill, I came up with three or 
lour or five ether members to tiie Capitol, and a 
crowd gathered at the door af erwards. I sta- 
ted that I came into the 1 apt tol. V pon refieo- 
tion my xeoolleotion is that as I came to the 
door of the Capitol, there were four or five or 
six men standing thi rp, with a purpose, as it 
seemed to me, to enter the Capitol. Tbey said 
nothing. I could not imagine any other busi- 
ness they had. I did not k* ow th^ men p^r- 
Bonally. I knew their faces, as I had seen 
th m ar<lund ' town, but cou d not state 
they were citizens of the place. They 
gave way a little righ. and left, and we 
approached the door. There was a man inside 
the door, that had charge of the Capitol. He 
opened the 0oor si gbtiy and said that he could 
not open it further, for if he did these nen 
would break in and capture, and take them 
out. I did not know tben that a writ of habeas 
corpus had been issued, but supposed that tbey 
had one. We stayed there a fbw minutes, and 
the posse sheered a'-ound the house to our left 
and got out of our sight. The door was opened, 
and we came in and the door was closed. We 
came up the steps and talked about some little 
matters of counsel, among ouiselyes that I do 
not now remember. It was something rehitlye 
to measures before us. We stayed tiU about 10 
or 11 o'clock, and went down itairs aard were 
not allowed to go out because a crowd was 
there. Tnere were six or ten men, and a por- 
tion of them were in front of the door. We 
oould see them by gas light. They w«:re pass- 
ing along on the basement up on the first fioor. 
We thought we would open the window on the 
east, aid they w^re gtill walking there. 
Things went on in this way lor some time, 
perhaps till 11 or 11>^ o*c'oek. Finally they 
broke away, and at the same time that they 
were on the back Bide walking. lAiedoor was 
opened and we went out. I came back the 
neit morning. This must haye been after the 
adoption of the amendment, and I am satisfied 
now that it was, because the prisoners the next 
morning were carried before the court. The 
Sergeant-at-Arms was in; I left Mm here at 
least. I came back the next morning tolerably 
early. I think we met at 9'oo1ock. I came be- 
fore that hour and the Sermnt-at- Arms was 
missing. The news was that they had got him. 
The day was set for the trial; howeyer, the 
8ergeant-at-Arms was not imprisoned any fur- 
ther than taken into custody. They did not in- 
eareeratehim in any prison. He was a pris- 
oner, however. This I don't know any more 
than what the pnbllo rumor was; I did not see 
M. He was mitaiiifffirotttlie Capitol, and that 
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WM my infemiittoii br the DoorkMper, pei^ 
hap9 tbe porters of the House. The Sergeabt- 
at-Arms appeared during that day in th« 
House, and that day, or we next day, I am 
not certain which, or whetber it was the day 
b fore the trial of the habeas corpus or the day 
after that, that the Sergeant at-Arms 
was taken. The prisoners were car- 
ried before t^e oourt, or their case 
was. The prisoners were ^till in the 
House, as w«U as I remember perhaps. The 
writ had been served on the parties, and the 
hergeant-at-Arms was carried up before tbe 
court, which sat in the court house, presided 
over by Judge Frazier. I was present, and as 
far as I remember, i heard the opening of tbe 
case*, and the repliflcations to the pleadings. 
The pleadings on the part of the State were 
conducted by Mr.. Trimble and by Judge Har- 
rison, and I am not sure now that I remember 
any body else on the part of the 8tat«. The 
side of the prisoner was defended by Judge 
Qaut and Mr. Colyar and Judge J. 8 Bii^n. 
On the part of thr' State, they brought up the 
constitutional authority «nd power ot that in- 
strument that gives the learislatLve body the 
control and power of its own body, to organize, 
to Judge of the elections and qualifications ot 
its own mena)er8, that two-thirds ^hidl consti- 
tute a qHorum to do busintss, and that a less 
number than a quorum might adjourn from day 
to day, and be authorized or empowered by 
law to compel the attendance of absenr, 
members, and have all other -powers 
consequent or necessary to a republicnn State 
Government or Legislature, or government of a 
Iree State. They declared l^e ruiefi or tz^ 
House. The rules of the House were produced 

ad read in evidence ia defense of the position 
ken by the Legislature and by the prosecu- 
tion on the part of the State tow ards these ro- 
Araotory members, aod urged as a reason why 
there was no authority lor interfering, ad 
showed by the action oi the Legislature, as well 
as I now remember in reading the journals of 
1866, that those rules, that had oeen perhaps. the 
standing rules of tbe Legislature of 1859-'60and 
18()0-*6l, had been re-enacted and established as 
the governing rules of the Bouse then organ- 
ized. They were the standin g ru les adopted, as 
well as I remember, on the 8d Of April, i865. and 
' bad been the standing rules up to that per ioi of 
time, controlling our aotion.as a guide and as 
parliamentary law so far as ihe privileges and 
rules of the House Were concerned. They were 
urged with a great deal of force by both Mr. 
Trunble and Judg« Harrison. Also, in 
the Code they turned to a section 
there where it seem«. as well as I 
can remember, the words in the Code and 
in the Constitution. that they stand 
there in one of the divisions of the code as hav- 
ing been passed as a law. That was urged t>y 
Mr. Trimi'le with force, . and I thought with 
ability, as being the law' in the case. Other 

Sariiamehtiry rules were referred to. and the 
6bateoBthe part of t-ie Siate ended about 
there. Then the defense oaihe up, and if I am 
not mUstaken, Judge Gaut opened the debate, 
or Mr. Colyar, I am not certain which. It seiems 
to me that. Judge Gaut opened, but that is liOt 
material, I suppose. He urged his points on the 
constitutional provisions and the rules of the 
House as not being really law or valid; tlurt 
the constitutional provision for this power 
spoke in language that was to be understood as 

Stving the Legislature the right to pass laws; 
lat the constitution that/ was read there was 
not law, disagreeing with tbe argument on the 
other side as to the law : and that the law was 
not enacted in the Code according te his view. 
He reiened during the argument to the rules 
of the House and to parliamentary law and or- 
der, that that was not sutllcient of itself to be 
recoifuized in a court trjing a case of this im- 
portance. He thenMferred»«t Iremeaber, in an 



aMeaMui!ieraadwithat)ility,totbed tlesofa 
Judge when applied to to issue a writ of habeas 
corpus ; that that was one of the great princi^ 

Sles lying at the foundation, or growing out of, 
le Magna Charta of Americanrndependenoe^ 
and part and parcel of it. He argued bis case 
oonscisely, but, as I thought, he argued it very 
masterly, using very strong ideas, strong 
terms, and in a forcible manner. Mr. Ooiyar 
followed, or Judge Brlen, lam not posi- 
tive which, takrag up in part, but not exactly, 
the same line of argument th.it was pursued by 
Judge Gaut. 

Question by Mr. Trimble— I don^t know that 
it is necessary to state the arguments of oonn* 
■el. Just state the facta that yon witnessed. 

Answer by Mr. Mnllins.— Juoge Brie^i pur- 
sued the same course, and Anally struck out 
upon this tyrannical course of the Legislature, 
aod seemed to give authority to break dowa 
the wnt of habeas corpus, and wound up by 
applame. 

. Qi Well, there was a yerv excited audience 
there that davf A Yes, sir, there was a larige 
audience there. The room was crowded, and 
it wate veiVdilfioult Ibr me to get in and get a 
ppsition. Some men who ^aw me on the east 
side of the House beckoned to me, and I got 
around there where I could stand, but it was 
sttffociting, as the room was very much 
crowded and the day was warm. 

A- What was the state of the public mind at 
that time in Nashville? A. There was a g'^ 
deal or excitement upon tiie whole boay politic, 
so far as 1 could see There was a general 
spirit of excitement abroad, and intensity and 
exnitement was manifested. 

Q. Did the members of the Legislature appre- 
hend the breaking up of tiiat Dod>r A. They 
did, sir. 

Q On any special occasion? A. Well, sir, 
they apprehended it about the time—. 

Mr. £ wing— We object lo that, may it please 
the -court. 

Question by Mr. Trimble—State what took 

glace there. Wai the lobby crowded?' A. Tbe 
>hbies were crowd- d i»:etty fall, and the inside 
of the ha I of the House was crowded. Personsef 
■distiDction were making themselves familiar iu 
the House Some of them I anew, and knew 
them to be men of distinctiou as to popular 
standing and as to their moral character here- 
tolore, and as having Cunsiderable influence. 
They were in the House. 

Q. Who were they? A. I don*t know for the 
life of me. I cannot remember the names. 
They were men that I recognized at the lime, 
anu were gnty-headed men. 

Q. Who were they in communication with! A 
They were in communication with the xeArac- 
tory me mberft. 

■ Q. How many refractory memberi were 
ihere? A. Twelve or thirteen, perhaps mexe. 
I might name them. 

Q. uo you think they were all engaged in at- 
tempting to break up the Legtslature? A. I 
think tbe Ingger end of them, if not every one 
of them, were engaged or sympathized in it. 
Those that did not take an outward position 
were giving aid and comfort to this ei£or%. As 
far as I could see, that was the ease. Thers 
may be, and it is possible it is that way, that 
there were some two or three of the Gomerva- 
tive party there that did no|b encourage it. 

Q. jOid Mr. Dunnaway endeavor or w'sh to 
break up the Legislature? A. He did, sir. 

Q. You and he were ftom the same county? 
A. Yes,. 

Q. Had you any conversation with himf A 
Ooe conversation. 

Q. What day? A. That was the evening of 
the 4th of July. 

Q. What did he sav In reference to the Legis- 
lature? A. He said he didn't think he snould 
be up the next morning. 

Q. Said he didn't ihink he wonldJ A. Na 
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Q. Why:? A. UbmA^ he di<}&>t think th«M 
amend faehts here— didn't thinit thwc Governor 
Brownlow ou^t to have made thd oaU; didn't 
think the amendments appUeable to the condi- 
1;ion and character of the people. 1 don't kaow 
that those were his words^ bat that is iheiittea. 
Mr. Dnnaaway said that he should go baok 
home. 

Q. Did yon talk with any other refractory 
members? ▲. I talked with Mr. Williams, 

Q. What did he sa} f A. He said he was op- 
posed to the amendments. 

Q. Well, what else did he sav? A- After I 
found him dodgitij^ont of tne tionse, after he 
failed to come np, I had an interview with him 
I remarked, lAr. WilUams you have always 
kept your seat here as a general tlM'ng. I Jiave 
always regarded yon ss a gentieman, hut said 
I, it seenns to me that there is some flickering 
here in the ranks, and do you intend to break 
up this Xiegislature, or help to prevent a quo- 
ram, or what do you Uitend to do? tie said 
his business was known to himself ; that he was 
apposed to these amendments, and did not in- 
tend to astiist to pa^s them* 

Q. Bo you know anv other refraotorv mem- 
ber that you had conversation with ? A. I had 
a eonversation with Mr. Martin. 

Q WeU, what did he say ? • A. He said he 
would he damned it -he would answer to his 
name, i|nd neither would he be one to make up 
a quorum. 

Q l>id you converse with any other refracto- 
ry member ? A. I conversed with Mr. M^ra- 
ble. 

Q. Well, what did he say? A. Well, I asked 
him was he going to keep his seat You have 
been eleeteo. said I, in the place of some men 
thkt have acted very badly here. We believe 
you intend to keep your seat. I do.- "Well," 
ne said, ^I am opposed, to your amendment-, 
some of them. Others are leaving their seats 
and have said to me lodo so, but I have not dooe 
so," said he. . I said, I trust you won't. I am 
no^ certain that he made any reply to the re- 
mark or not. That was close upon his seat, 
right in front of the Speaker's desk. Xbe sec- 
ond morning afWr that he was uone; that is, 
the second morning alter I spoke to him. I 
think it was between the 6th and 6th, or be- 
tween the 5th and 10th, and the first or second 
morning after that his seat was vacant. . Then 
I spoke to Mr. ^Porter, the member from Henpy 
eoanty. I think I spoke to him d»wn on the 
Square m NdshvUle. I said* I see you 
are here, Mr. Porter.. Be said, "Yes, I 
am here." I said, why were you not 
up at the House this . morning? be le 
plied that he didn't care about coming n*, that 
ne bad some business there that he wanted to 



I answered, to-morrow morning, giving him 
the- time, 9 o'clootc, I think. Yon wut be up, I 
suppose, said I. What other members, said I, 



are up? He said to me that he either saw Mr. 
Brown or some man told him he had seen Mr. 
Brown. Ah, said I, you will be up in the morn- 
ing, I suppose. . " I don't know that I shall," 
8 -id he. Why so? "I earae upon bA^iness, 
of course lam attending to that." Well, of 
coarse when you get through with that,ain't you 
coming ud to the House? **'l don't know 
thati shall." 

Q. Well, there were about thirteen of them? A. 
My reooUection is about thirteen. 

Q. Did Judge Frflzier ever send any commu- 
nication to the House, when in session, upon 
the subject of the imprisonment of these two men 
or say what he intended to do ut>ou the subject? 
A. There was a message came. 

Q. I say did Judge Frazif-r send a message 
to the Bouse? A. That is my niiderstanding 
tbat a message came to the House in the shape 
of a writ of habeas coDrpus. 

Q. Y es, bufi I atn not talking about that. Did 
he seBd any written commnntratinar^ the 



IiMrislatttM, infiormiBtf them that he was ap- 
l^iidto, to relieve two members from custoL 
ay? A. Well, if there was such a commu- 
nication as that, lam not now cognizant of ii. 

Q. The House received xio communication 
from any p' her person or officer? A. If they 
did, I have not now any direct knowledge of it. 

•Q. Well, your oiBcer was then arrested with- 
out the knowledge of the House? A. Without 
the knowledge (Mf the House. 

Q. What day was he taken? A. As I stated 
in the first remarks, he was talten about, as I 
learned. 6 or 6 o'clock in the morning, perhapa 
just st daybreak. 

Q. Was the House then notified by an ofOlcer 
or by Judge Frazier that he was to be arres- 
ted, and was to be carried before the court? A. I 
don't remember that acy notiflcaticmwas given 
of it. . 

Q. Did the House take action? A. Yes, sir. 

Q. And then that resolution was passed, re- 
spectftilly but emphatically denying the juris- 
diction of the cour.1 ? A. fee. , si r. 

Q. And a record was made out snd sent to 
Judge Frazler? A. That is my recollection, 
sir. 

OoM-.fitocHiUaa^ion.— ^Question by Judge Gaut 
~( olonel, yffu. suy you were satlsfitd that there 
was an intention to break up the House. Bo 
you mean, to prevent a quoram tiom being 
present? A. Yes, sir, I mean that. 

Q. Well, do you mean that that was to be ac- 
eompllshed by the members staying away? A. 
That is tbe way I understood it. 

Q. You had no idea that thev intended to 
b' eak up the Bouse by force ana violence? Ak 
Well, I dan't know that the members did, but 
my fears were that it would be broken up by a 
mbb; and I think if Gen. Thomas had not been 
here it would have been done. That was my im- 
pression then and now. I only give my Im- 
pression. 

Q. Did you hear any j>er8on threaten to do 
that. Col. MuUins? A. Well, sir. I could heat 
them tallying on the streets at night, and curs^ 
ing and God d—nlng the mtmbers as they 
would pass them, and I could hear it occasion- 
ally in the daytime, and in their scurrilous re- 
marks they, mentioned the God d<-ned Badi- 
eats. It is possible I may have overestimated 
the State of the public mind 

Q. I will ask you this question. Col. Mullins: 
The resolution that was passed by the House 
on tbe 17th of July, ordering Capt. Heydt, as 
Sergeant-at- Arms, t<x tender to Judge Frazler 
the resolution that the ijouse had passed, and 
ordering Capt. Heydt to detain under arrest all 
tbe members that he had arrested until other- 
wise ordered— was that resolution ever rescind^' 
ed or that order revoked? A. I don't know. I 
am not now cognizant of it, and would refer to 
the journal lor that. I doQ't think it was 

Q. Well, on the 19th of July, if you remem- 
ber, wasn't that the day that the consiitutional 
amendment was ratified? A. Well, in my own 
mind I could not say. It is my opinion it was 
about that time, 

Q. That's as I understand it firom the jour- 
nal ? A. Well, I cou^d not state positively 
about it. 

Q. Any how, before that vote was taken, 
didn't you move that Messrs. Williams and 
Martin be invited and rt^ quested to take their 
seats within the bar or the House ? A. WelL 
it may have been so put down on the journal 
and never corrected. My opinion of my mo- 
tion is that they were requested to take their 
deats. It may nave been within the bar of the 
House« for their seats were unquestionably 
witbi*^ the bar of the House. 

Q. Where were Martin and Williams at that 
time ? A. In the committee room Ko. 8. 

Q. And then you made the motion that they 
take their seats within the bar of the House 
before the vote was takea ? A. Yes, sir, and my 
2«(U)Uectioji is tM X withdrew il, or made the 



mnurk that it didn*t nMMer « psrtMe: fbtft 
they were as maoh within the bar ot the House 
the]«, as if they were in their seats. That is 
my recollection of the ease. 

Q Col. MnlUns, after they refased to come 
In within tbe har of the House, then didn't you 
explain Co the Hoose that yon believed it made 
no dilTerenoef A. I don*t know tliat it was 
after tbey had refused to do so. My best opinion 
is that I stated It belbre there was any response 
from the prisoners at all. 

Q. Col. Mullins, had you eT«r known mem- 
bers to sit in the committee rooms and vote be- 
fore? A. Often times, sir. I did it myself It 
was not uncommon when we were on baseness 
to ha^e our names called and t» yote ftom the 
eommittee rooms, to answer to our names upon 
a call of the House, or the ayes and noes upon 
Che adoption of a resolution. 

Q. 'Without going out of the committee room? 
A. Witiiout K<nBg out of the commltee room. 

Q. Then it was on the evening of the loth, 
late in the eyening, wasn't it, after you had ad- 
journed that Williams was taken by tbe Sberiff 
and taken before tlie Judge? A. My opinion is 
that, that was so; to !« positive I could not. 

Qt Then on tbe neztmoming, on the 20th, 
Martin was taken and Capt. Heydt was also 
arrested early in the momingr. A. Well. I am 
not positive as to the precise time. That is 
about tile way. acoordiag to my recollecttim, 
but to state it to a day or an hour I could not. 

Q. I will ask you again to give your beet 
recollection of it, whether the vote on the con- 
stitutional amendment was not taf en in July. 
19,1866? A. Well, it was about that time, andfl 
would confine myself to the Journal. Of my 
own independent knowledge! could not stace 
it. 

Q. What time of day was the vote taken? A. 
I am not positive as to tbat. It seems to me 
that it was taken in tbe forenoon, bat I am not 
Bure whether In the fbrenoon or after dinner. 

Judge Gaut^ here produced the journal and 
read a portion of it, to whidi Mr. Mulllns re- 
pUed: 

Whatever Appears there I should give in as 
being more correct, with the exception of one 
fact, that if the journal says that! moved tbat 
they come out and take their seat) within the 
bar of the House and stopped there, I don't re- 
member of so putting ft in. If the Journal 
states that the motion was put and carried in 
that Ti^ay, without my stating that 1 cared 
nothing aboot their being invited in, tha^ I be- 
lieved tbey were within the bar of the House, 
It is contrary to the way I believe I gave my 
position. 

Judge Gr%at here read ftom the House Jour- 
nal at pages, S2 and S8, of the called session, the 
motion referred toby Mr. Mullins, Which was 
carried by 60 yeas to 4 nays. 

Mr. Mullins— WelU of course, what is set 
down t^ere is more to be relied npou as cor- 
rect Than my remembrance, and I refer fbr 
dates and facts in mv testimony to that Jour- 
nal, with tlie (-xceptfoB of tbe fact in regard to 
that resolntion. I don't remember now that I 
put in tbe words, *'bar ot the House," but 
my recollection' is. that after the motion was 
put, I stated that I did non care whetber it car- 
ried or not: titiati believed mytelf that tr»ey 
were legitimately within the bar of the House. 
Tbat is my recollection, I may remark though 
that does rot appear on record, but that is cer- 
tainly my reoilection of the transaction. 

Q. Ton stared that you were at the eourt 
house when the question of the writ of habeas 
corpus was argued before Judge Fraaier? A. 
lofr, sir. 

Q. State to the court wh%t was Judge Fra- 
tier's manner, whether he seemed desirous to 
Investigate the cause, and to have all the light 
ha eonld on tbe law que««ioas, or aat^ A. I saw 



BOtfalnr ta ttm contrarr* ■U'* Wha1^v«T.. It 
teemed to be a determined purpose to invrstt- 
gate the powers of the cUfferent branches of the 
government, and the laws rega-diog the writ 
of habeas corpus, and a very determined pur- 
pose that those laws should be carried out, and 
with the eyoaption of suppressing, the first apw 
plauding of the crowd, a thing I never saw 
done be ore, everything else was orderly, and 
the second aoplaase they gave to the speech of 
either Mr. Brien or Mr. Colyar, wa«3 a much 
louder and more maniftet one th in the first 
was. In that the Judge rema-ked that si- 
lence must be kept in the court -and 
that he would enforce the power of the ^onrt 

U. Do you recollect of his admonishing Judxe 
Brien that he wanted him to avoid alluding to 
anything like poliUos? A. Tes, sir. 

Q. State whether or not Judge Brien didn't 
ask whether it was legitimate to allude to poli- 
ties and whether the Judge didn't tell him that 
it was purely a political question? A. Wen, 
something was said j think by Judge Brien ia 
regard to th»t, and the judige tola him thbt 
political questions oou'd have nothing to do 
with the Oiise, and that be aidn't wish him tj 
argue in that way. 

Q. Col. tvuiiins, how long had you known 
Judge Fraziei ^ ▲. To know him m>m sight, 
but perhaps a little while. I really knew the 
man's &ce, but^didn't know tbat is was Judge 
Frazier. 1 have known him tor perhape two 
or three years, but I didn't know thut it was 
him. Since I learned the name I recognised the 
fiict th it I had seen him for some time. 

Q. I didn't know but you knew something of 
his character -and repalation in £»'st Tennessee, 
befo re he c<ime here r A. Ko. sir, I didn't know 
that itiwas Judge FraB«er untU they went inte 
the hearing of this case, 

gQ. Did > on ever See Judge Frasier about in 
>litical caucuses for gatherings anywhere, 
>i. JVtullins ? A. Not that I know o^ sir. 

Q. Did you ever see Judge Prazier in the 
Legislature at sU, during^tbe session ? A. If I 
did I don't remember it, sir. I saw him about 
tlie Capitol here, perhaps since or before that 
time, but about that time I don*t remember to 
have noticed him. 

Q. Vo you recollect, Col. Mulllns, when you 
were in JSast Tennessee, in 1864, previous to the 
Presidential canvass, of hearing anything said 
about Judge Frazier's being driven off and 
compelled lo leave his home ? A. Wt U, I heard 
of such cases, but I don't rememtier the 
names. 

Q. The counsel on the other side has asked 
you whether Judge Frazier s^ot in a communi- 
cation informing the Legislature that a writ of 
habeas corpus liad been issued and you stated 
that he had no* to your knowiedge. A. I dont 
now remember it, sir. 

Q. Was there e\er any notice sent to Judge 
Frazieir until after the proceedings were de- 
cided, or at any time, that there was a quorum 
present? A, I think there was, sir. Iliere 
might not have been a quorum present exclu- 
dingMr. Williams and Mr. Martin. 
Q. w ell. I mean was any other notice sent than 
the return that was made to tbe writ of habeas 
corpu) ? A. 1 am not certain that there was. 
There were resolntions and a good deal ot 
labor in the shape of resolutions, etc. This was 
done by the House with a view to assert their 
rij^ht 10 hold the prisoners. 

Q. The Journals show that? A. I could 
not be po«itive as to the namber. 

Q. But what I wanted to turn your attentioa 
to was whether there was any resolution 
passed and sent to Judge Frazier. such as was 
made a part of tlie return? A. If tnere was 
anything of that kind I have no knowledge of 

Q. Have you any knowledge that Judge 
Frazier knew about the eouduct of these mem- 
bers of the Leglslatare, or their IntentUm to 
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break up the Kgiilatvxe ftsd pmwfiat « qao- 

rum, except sach as ne decided in hU Judio!^ 
<»pacity tnere m tbe court boofte? A. Not of 
my own knowlepLge. sir. 

The member ftom Warren, Mr. Thompson, 
Chen (tfftoed tbe ft>Uowin|^ motion : 

**Ji&8olved, That neither the manairers nor t^e 
defendant shall be permitted to introdnoe or 
examine any witness nidess it be pertinent to 
the issue raised In this impeachment, ist, as to 
tbe discharKe of Williams and Martin. 2d. 
-whether in/ discharging Williams and Martin it 
was done corruptly by ihe accused. 8d, as to 
^ood character. J. P. Thompson." 

The President— The presumption is that the 
oonrt is acting under the rules which govern 
the Senate, under this the resoluiion lies 
Cfver until to-morrow. 

Senator Thompson—The rulOH by which this 
eovrt should be goTomed are the roles of par- 
Uamentary law and the rules of the Senate. Af> 
tertheeourtisomnizeditmust proceed ac- 
cording to the rules of common law, and the 
President is to regulate tbe proceedings accord- 
ing to the rules otoommon law. witnesses 
have been examined here in a manner in no 
way connected with the oase. and are we 
doomed to sit here ten days longer? I disclaim 
aay^tention to interfere with the managers* 
but it is in defense of the court that I do it. I 
think that it would be a salutary rule for the 
court to adopt to-day, especially after the ex- 
amination we have had of tbe witneiis Just be- 
fore the court. Why, this all tends to out one 
point, and one point alone. Therefore I hope 
uiat the question will be decided. 

SeuHtor Thompson Anally agreed to with- 
draw h!8 motion and renew it m the morning. 

TESTIMONT OP BXUBL HOUGH. 
Beuel Bough was next examined by the 
prosecution. 

Question byMr^ Maynard— Tour name an4 
residence/ A. My naihe is Keuel Hough; resi- 
dence Memphis, Tennessee. 

Q. PieasQ state if you were living there in 
July, 188B? A. I was. 

Q. Do you trnow of any efforts being made to 
defeat thts action. of the Legislature by prevent- 
ing the as&embly of a qiiorcm? A. I caonot 
say that I know of any effort real Jy having 
been made. I received a letter from Washing- 
ton which seemed to ^k that way. 

Q. Have you that letter? A. I nave, sir. 

()»-Produ< e it it you plessef A. I have an 
exnactmade from the letter. 

Q. This 8 all that relates to this subject? A. 
Tes, sir, that ifl all that relates lo this sub- 
ject. 

Q. Who was the writer of the letter, sir? A. 
Hon John W. Lettwich- 

Q. What was his position at that time? A. 
He was a member of Congress, or a Chosen 
member of Congress, but had not been admit- 
ted at that time. 

Q. What was yonr position at that tbne? A. 
I was collector of internal revenue for that 
district, the oJd first district 

Q. Is this letter in the handwriting of John W. 
Leftwicb? A. It is. 

Q. X>o you know whettier it is anoflloial pa- 
per? A. 1 suppose it to be. 

Mr. Maynard^I will r<*ad the parts that are 
proposed to be used as evidence, and the letter 
Itself can be examined. 

Judge Brien>-We would like to know in the 
first place what there is in the letter. It may 
be that this correspondence between Mr. Le»t- 
wieh and Mr. Hough may have nothing to do 
with this trial in any way whatever. We would 
like to know whether it is in reference to tbis 
trial. If not, cer. ain y it is Irrelevant and ought 
not to be xaad Here. 



Judse Gaut^I^^HM'tfeMBd that i& o* other 
court In the world would this private letter that 
may have been written to this witness have 
been e^en introduced. This respondent is 
not responsible for what Mr. Leftwich, or Mr. 
Bough did. the one at Washington and the 
other at Memphis. From the highest to the 
lowest civil qr criminal cause in the worid in a ' 
court of Justice, a private letter on other parties 
could not be introduced as evidence. We 
do not know what is in that letter, but 
putting it upon the principle of law, for the 
rules ot evidence are the same in this court as 
in any other— a court is a court and the law 
fixes the rules of evidence. Mow, will this 
court hold that a letter that may have been 
written by Mr. Leftwich at Washington City 
to this witness in the city of Memphis, is evi- 
dence against Judge Prazierl That is a legal 
objection without knowing what is in the let- 
ter an obje<^tion which we put to ibis honora- 
ble court. All tne members of this court have 
seen j ury trials. This court is a inry so far as 
the fact IS concerned, so far as the law is con- 
cerned; but it is bound bvthe same rules of 
law that any other court Is. I appeal to the 
court if they oversaw in any trial, civil or 
criminaL where p ivate correspordence be- 
tween other part;ies could be introduced 
against the defendant on a trial of a civil or a 
criminal cause? Weol^ect to it because of its 
incompetency and irrelevancy, because it is 
no law. 

Mr. MMmard— This is simply a re-argument 
of a question that has already been argued and 
decided several times. We are attempting to 
show simply, that there was a combined and 
concerted effort made to delteat the action of 
the Legislative body of the State by factious 
opposition, and by bringing- inducements to 
bear upon members^tp abandon theii' duty and 
desert their posts. We have here a letter. We 
have the whole letter, but we propose to put iA 
evidence, only those portions that are pertinent 
to the issue. We propose^ to show that a public 
man, elected as a representative in the eounoils 
of the nation, writes to a Federal officeholder, 
in. the <iistrict he represents, to use his influence, 
his situation, to accomplish this revolutionary^ 
thts enormous violation and neglect and aban- 
donment of nuty, ami we wish to show and we 
expect to show, that a part or the same 
eeneral machinery was the proceeding be- 
fore this court; that that was one of the wheels 
or, if you please, one ot the ongs in the 
wheel, that was to effect this great pu rpose that 
was soug'^t t*) be accomplished, wnich was the 
moving cause of this trial. This Impeachmeitt 
is not looking to a narrow personal view of the 
case so fhr as this party is concerned alone, but 
to tbe great interests of the State, to the rights, 
privileges and duties of one branch of the 
ifovernment, I may say the most 
impoitant branch of the govern- 
ment, to wit: the popular reprssentative 
branch, and this letter that we offer, as we have 
offered the Interpositiop of divers other public 
characters, as we have offered the conduct of 
men in and about this city, to show a combina- 
tion of purpose,, to Fhow an effort such as 
has no example, no parallel I undertake to say, 
in the history of Tennessee, or in tnat of tbe Uni- 
ted States, and which I trust will never find any 
body to imitate it, to defeat by revolutionary 
action, by using a precautionary provision of 
the Constitution of the State of Tennessee, 'to 
overthrow one of the branches of the State 
Government. It is in that point of view that 
we offer tnis, not as a declaration, but as aa 
act, as a thing that was done, as a means that 
was used, a proposition put torth to bear di- 
rectly upon the Legislature, in the person of one 
ef its memben. 

Judge Gaut^Tiie honorable court will see 
at once the grounds of our ohjeotion. Jadtfe 
Frazicr is om trial r ow. 



^Sr. IHajmard— We eaty propose to olBBr such 
^'arts of the letter as arereieYaDt.' 
Judge Gaut— Let us see the letter. 



HrTMaTnard— Certi^nly. 

ITlM letter was taere haaded to Jadge Oaut.] 

. Judge-Gaut— The point we make is this, and 
Burelv in this court we haye not losr. oar ordi> 
nary rifl^hts of justice, and if Mr. Leftwich was 
upon trial charged with any ofpense, tben the 
^tter written by him would be pertinent Bnt 
audge Frazier is ohargo'l with an offense, and a 
letter written from Washington City to another 
gentleman living in th*' city ot Memphis is here 
Offered in evidence against Judge Frazier. I ask 
this court in all seriousness,, is there 
a precedent where this has been done er can 
be done in any body that pretends to be a courtt 
80 far as this court can see, and so far as we 
can s^e, Judge Frazier bas nothing more to do 
With that letter than the honorable President 
of this court or any other gentleman in it. It 
has no connection with it at alL If such a rule as 
this is observed in any court, is there . any se^ 
Aurity for Ufa, liberty or property or reputa- 
tion? If such an offer as tbis was made before 
a Justice of the Peace in the trial of a civil 
cause, it would be Kpumed at once. If it was 

8 resented before either 01 the courts sitting at 
ie court house, and th^y would admit it, they 
would be reversed by the Supreme Court. This 
Courtis governed by rules o«' law and evidence. 
What 19 evidence f It is that whi6h demon- 
strates and makes clear a point in is-ue. The 
point in issue is the guilt or innocence of this 
defendanr. Another defination of evidence is, 
that which makes plain to the minds of the 
triers the truth of a given proposition. Tlie 
given proposition here is, is the defendant 
grail ty, not whether Mr. Isttvrich has been 
ifruilty, whether other parties have been guilty ; 
but, as has been remarked by the Senatttr who 
introduced that resolution, we have objected 
to irrelevant testimony here nntil we were 
ashamed and tired of making objections, The 
greater pait of the testimony that has been 
taken here would have been excluded before a 
criminal or a civil couit. But before 
this court, a court the highest in the 
country, this respondent is brought upon a 
charge that is to affect his character and repu 
tation and his privileges hereatter, and those of 
his family. And surety the rules in such a 
case ought to be relaxed instead of contra ted. 
But they are so relaxed now, thal^we are going 
into what everybody in Tennessee and out of 
Tennessee has been doing as a matter against 
the defendant. It is a leffal objection, not ateoh- 
nioal objection— a sound, legal 9bjectioa— that 
we make here to this court, it is that this testi- 
mony is not pertinent, and whatever may have 
been written to this officer is not evidence 
against the derendant. We make this objection. 
Of coarse we must submit to the ruling of the 
court. 

The President— The question be'bre the court 
is, shall this testimony be received? 

, The question was tben put to the court, and 
it was decided by a vote' of thirteen ayes 
to six noes th|it the letter should be received 
in evidence. 

[It is proper here to state that Col. Hough re- 
marked that the letter was a private letter, and 
that he did not wish lb have it read in court, 
but that as he had expected to be examined in 
relation to this matter, he had pr^ared certain 
extracts from the letter, which he thoaghtwere 
pertinent, leaving out those matters whieh 
were of a purely private nature. At the request 
of the connsel for the resp ndent the entire let- 
ter was, however, read in open conrt. We 
make this statement as a matter of Justice to 
Col. Hough.] 



Kr. Mayiutrd here read tli6 letter, wliidi Is 
as IbUowsj ^ 

HOV8B oil' BXPBS8SNTATIWS, ) 

^^ _ WA8HINOTOK, D. C Jnne »4. laMf 

Mt Dbar Houbbz I haw not eiuoyed the 

pleasure of hearing from you. bat am stUL 

through the industry of our mends, able to 

hear of you often. 

Col Cooper, the President's Private Secretary, 
has just told me that he had received some seri- 
ous complaints against me for the interest takes 
ill your nomination. He comld not* g:ive the 
authors, as the communications were strictly 
Confidential, but expresses the belief that I 
know what I'm doins. Senator Patterson stiU 
says, however, that lam mistaken in my man, 
but I tell him to look alter Bast Tennessee, and 
his hands will be ftill. I received yesterday 
firom an unknown sruirce, an editorial from tiie 
Avalanche on the subject^ which I think will 
do yon more good than harm. Bat this is not 
what I started te write about. I want to ask 
you to see our friend Bleh -rds, and if he cannot 
he induced to o(qx>se the ratification of the 
eonstitutioaal amendment let him take sick 
and stay at home, 'and he akd you 
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ing the negro 'reedom and all the civil rinitet 
that we have done quite enough without giving 
hifs arigbtto iaterfeheinonr elections, and th& 
is all the amendment means. Thi» is the most im- 
portant isiueeverpre^ented. and if we ratify 
it there is no telling what will be the next re- 
qairement. A refhsal to ratify i^. may keep us 
from our sears for a while, but that is notning 
when principle is at stake. Now, Hough, I have 
^ven you an easy ptfc in so important a a issua 
and y"u must do it. 

Sometime ago, Bichards wrote me nsk ng a 
favor which it is impo sible yet to de, ahd I so 
wrote him and hope he properly understands it. 
I will not probably wiite to him on this ques- 
tion, but wiU rely exclusively on ^our man- 
agement, as I know he will be influenced by 
you in any thing chat is not in itself wrong. 

I may go to Nashville if they have a quorum, 
but I hope they -will no»:. I would be pleased to 
hear from you at length. 

Tours, truly, Jho. W. LKTTWIOH. 

Question by Mr. Maynard— Had you othcnr 
communications irom the same source of a 
similar character ? A. I had other communica- 
tinns. 

Q. Kothing relatinir to tlie attendanoe of a 
quorum ? No, sir. 

O. Did you communieate with Mr. Bich- 
ards ? A.I wrote h.m, but he was at Nasb- 
Tiile at the time. I do not recollect exactly 
what I wrote him. I wrote him what Mr- 
Leftwlch's wishes were. 

J7«-erostf-J{Bam<»a<<o«»-->42uestion by Ju'5ge 
Brien— I would like to ask you, Mr. Hougo, 
whether you have communicated the contents 
of 1 hat letter to any other person than ^r. 
Bichards ? A. No, X did not. 

TESTDiONr OF F. S..BICHABDS. 

F. S. Bichards was next called, as a witaess 
fbr the State. 

Question by Mr. Maynard^Your name and 
residence? A. F;S. Bichards; M^nphig, Ten- 
nessee. 

Q» Your oonneetion with the Legislature? A. 
I was elected as a member of the Legislature, 
representing Fayette, Shelby, and Tipton 
counties, at the election held in March. 

Q. Were you here ac the extraordinary sea- 
sion, held in July, 1866? a . I was. 

Q. Any eflbrts made to induce you to keep 
away, or to go away after youeame here? A. 
No, sir, I don*tknow as there wer^ any after I 
eame hera Col. Hough, I think, seeured that 
letter previous to my coming U]^ hera He 
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stMlaUyoakBOw about 
Tdiac tiie meeting 

^1. you know. A. I had Go- 
to Judge Gatit'8 oflice to 
gg^ -, I was informed, was In 
PUit was in there, and Judge 
r Speaker of the House, 
old gentleman, was there, 
think there were some 
forget who they were. 
I Judge Brien, and my 
-t duration, because when 

. azler therp? A. Yes, J 
was there. I did not #anc 

Stheywere doing. My 
ge Brien, and! said 
and went oat. 
ce? A. It is on Cedar 



M^n't^j^ito)? A. On Cedar stoee^, 

toa^Mlly opposite the Catholic 
f g^-sbCBLow Mrs. Porter's. 

nfiiofclilP A. Tes. 

f™ .^2?l_>* Yes, Sir. 



%iaa tJ^iOtigey was it when you went in 
S^J^ca M%#^® ®^*^ session, was it? 



it, do you remember? 
ay of the week. 



A.I 



imuf^fk^h^wcumstasice to fix it in your ' 

i^»^^«|>?;At was about the time the 

2|ngon here in regard to 

mendment, and I think it 

Ver UeiskcU had lett his 

JKnan had taken it as Speak- 

tbont the time that Speak- 
Ttlyaf- 



'«|^»'Ithink it was shon 

le month, as HEir as you can 
■anH say. 

.8 corpus ca«e going on 

as. 

'MS the trial of the pasebe- 

A. I think that case was 

[m. at the time, but I don't 



ti^^^^^iaiByafik^fludife(T^* ^i'*^^'^*i/L''^Mr B^^^ ^eal of excitement 
^^?l^^*^f|?^>S^ deal of excitement. 

l5^^^5|ff:*Si W •o^'fJI* 'few© to see Judge Brien? A. 

K5^i§SjaS^^'aSi*®»!l''M'V'|y.^f^e flret door. Was the first 
^iojflni^^rS5oiiW«^» nycse*?!?^? a. No, sir. 
5:*j;mitJ^||lt,g- . o o^^^j^o^^ one? A. I think the second 

L -|v. •So."S'V^^^'4?^|5''^- Yes. sir. 
*-^Trm -©2-?!^* '3a* ^^•IS'P^&^l'Sf^S.'* w en t lb ? A. Tes, sir. 
5^W5iiW'a*»*S-fe.iA4f.C?3^^^ there who? A. Judge 
^I«g|A>^D^Ii'f2'l^>^';-^''>^'(*^'*< »)d Mr. Heiskell, and 
^!4i|^';;#||^2^i^«^ Frazier. It seems 

I?!«5"'I^Jg^r^«;5^r^g5^^^^^ butj forget who. 



|5r there? A. I forget who 
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*]BtT whether Mr. Colyar was 

Vgl^femember' whether it was 

;t(^P^^Qt be po>itive about it. 

4^'H^^'in there, what were they 

^g<gnii^ifjidge Brien was eniragea 

4SSm9Qff/ag. and tiowell Webb in 

tfE^im-l think Judge Gaut and 

,Slia:W:aS*i«fi*«!^^®e*^alking. Heiskell was Ut- 

5fl -iV ^^tiii^ J^«i^SS-<ioor of the office. It was 

Jmm Jm^ "iS^U^ «,ffii» "«" *.*>;• 

i|^5i^^S§Z®V'B'<^«'^^^e^3^**»^» said after you got 
^''iTs^J,iil^^^^i;^,9lf'T§i<f^^ anything sala after I 

-^- -£' -S2^-^«8^ff-^dW5-?»i^ to hear any. . 
'^^Ay»?'5A?i3&llcl??*!2?SKs>0^JB!^Ci rt'd ^l^ey ? a . I don't know 

i^Dse I did not stop long 

^i^ I went to Judge Brien and 

'x^fxoia,w.^m^jr^lg;jcn» . - ^ -s^* -gwCgiW^ tri^niiS^cl he said he was yery busy 
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met to talk on ATI don't koofr. 

Q. What were they engaged at ? A, I doVt 

Q. Was that after Mr. HeUlteU had declared 
that there was not a qnoram? A. Tee, sor, 
alter he had resigned to Judge Xormaa. 

Q. And pending the wr.t of habeas corpus? 
A. Yes, sir, I think it was about the time ot the 
greatest excitement. 

Q. Had the argument been made then in u» 
courthouse? A. I don't know whether it had 
or not; I don't remember what time that arga- 
ment took place. 

Q. Toa don't imow whether it was helore or 
after the trial at the court house! A. Ko, I do 
not. 

Q. That is all you know in reference to the 
matter? A. AU I know in reference to that 
matter, all I can remember now. 

Q. 00 you know of any other caucusing? A. 
No, sir; all I know Is just what I have slated. 
There were gentlemen in there. I would not 
have been there if I had not had some business 
about another matttr. 

" Oro8S'JB»amin(Uion.-^ues] ion by Judge Oant 
—I understand >ou to say that was after Speak- 
er iieiskell had resigned h^s position as Speaker, 
and after Hr. Korman hud been chosen l^peak- 
^ei A. Yes, sir. 

Q. I want to show you the record here. [Judge 
^aut then exbibited to the witness the House 
foumal for the calle i session of lfi!66 1 There is 
July the 24th, 1886. The Speaker asked that he 
might be reheted, and a Speaker prtf t&n. ap- 
pointed. A. There was another Ume, though. 
It was the time when he declined. 

Q. Well, you state that Judge Brien was in 
there, and that he was writing something? A. 
I think that he was writing somethiag, and 
Uowell Webb was sitting at another sable 
writing. 

Q. Sfeite, Mr. Hulldy, if you knew wb^her 
Judge Brien and inyself were not engaged in a 
cotton case->I for Kennedy, of Knox county, 
and White, of Hawkii^s county, and Judge 
Brien for £dng's administrators. A. I do not 
know anytning about that. 

Q. You don*t, then, pretend to te|l us what 
th*-y were doing? A. >ib, sir. I stayed in there 
only a short time ; and going in there as I did, 
«na seeing that they w^re engaged on business, 
I did not want to Inttrfere. lonly wanted to 
transiict such business as I had wirh Judge 
Brien, and I wl^spered to hini, and he said he 
was very busy and would see me again, and I 
immediate^ went out. 

Q. State if that back room was not 
the rbom where I had my desk and my 
books, and where I always stayed? Have 
not you be«n in there frequently? A. Yes sir, 

C occupied the bark room. A portion of your 
ks were in the back room, and some in the 
front room, but I think you most generally 
stayed in the back room, where yoar writing 
materials were. 

Q. I will get you to state whether you did 
not know, ac the tl'i eof the proceedings before 
Judge Frazier. and before Judge FrazMr's fam- 
ily was moved to Davidson county, that I per- 
mitted him to put his bed in there and sifep 
there, and whether he did not have his meals 
brought th-re, and whether he did not stay 
there the whole term of the court? A. Well, I 
danot know really at out that. 1 do not know 
lAether that was so or not. I had not learned 
about that. 

Q. Don't you know that he slept there du- 
ring the term of the Criminal Court? A. Well, 
if I did, it has es ;aped my memory. 

Q. Had you not been in there and seen him 
write, or did you not go in at any time to see 
him on business? A. I do not remember that 1 
did. 

Q. Did he not occupy that table in ftront of 
the llreplace, and did 1 not have a deak and ta- 



Me or »y owa? ^ A. It ia ip«rf ltt9ly hajnight 
I do not pretend to say how tiiat was. FAonot 
pretend to say that ;t was not so, by any means. 
^Q. Will ypn state whether Webb ftktorriott 
did not have an. office adjoining onnrt A. Yes, 
sir. 

Q. Well, was it not common for lawyers who 
wanted authority and had not got it in their of- 
ace to go to a brother lawyer*s office and ex- 
amine the book? Was not that f^eauentlv 
done? A. Yes, sir. 

Q State whether you have not done It at my 
office and I at yonrst A. Yes, sir, in both 
places. 

Theoounsel for the State here said that they 
wished to examine Judgie Shane, Judge Butler, 
and others, but that they were hot present in 
coiirt. Judge Shane was holding court at the 
time. It was then stated that the defense could 
proceed with tfieir witnesses as to character. 

Mr. Trimble— We want to hear testimony 
about character. 

Mr. Swing— We regard all testimony irrele- 
vant, and now, through the testimony of Mr. 
Mulloy and Judge Shane and Mr. Bntler, they 
seem to wish to make ouft a oonneoUon witti 
Judge Fraaler. 

Judffe Gaut— We want to hear their side. 

Mr. Trimble— Our case is made out. It wlQ 
be for the court to determine. We wiah to 
prove the fact of acaucus. 

Judge Gaut— What they prove will be aqiies- 
, tlon for the court. 

Mr. Swing— That is our opinion, and they 
have a tlifikt to their i^iiiiott. Our opinion is 
that thereupon hinge<) the whole testihiony. 
We deem it necessary that that evidence, what- 
ever it may be, should go on. We have a mo- ^ 
tlon Which we intend to make 
* Bfr. Trimble— I don't see why they shouMn't 
examine their witnessea as to oharacter. I 
cannot see any injury it would be to them to 
proceed with tboir witn^Bsses. Suppose if that 
witness keeps away without our fkult the court 
will "perbaps permit him to be examined at a 
f tttore state of the proceedings. X will add lor- 
ther that the gentleman cannot be surprised, 
because we tell him the point on whiwh these 
gentlemen will be examined. 

Mr. £wihg-— I know that very well, but then 
we say that that is the whole point in the <*ase. 
Iheyallegeaconspiracy, and they also idlege 
that Ja^ge Crazier is a partaker in that con- 
spiracy. Wethinic that up to thia time tbey 
have 9tade noproof of his t'onnection with that 
conspiracy. WDen they have concluded, I say 
that we have a motion to ntake before wo pro- 
oeed with any evidence at all. 

Mr. Tnmble— I would Iniorm the gentleman 
that we don*t rest this case on any conspi- 
racy. 
. Mr. Swing—Then that is a fancy of mime. 

Mr. Trimble— Tba<i i« a hope of yours. 

Mr. jfiJwing— Well, any way. 

Mr. Trimble— I rest the ease npon its own 
mere merits, to wit: this, that one of ^e gene- 
ral branches of the government and ihe most 
important branrh, called tor a high purpose, 
engaged in their lOMlUmate businesaof^ma^ag 
laws, was attemptei to be broken up, aad u 
was sought to throw the State into sedition; 
and we desire to show that th's was 
known to the w'hole ooantry, and of 
course it was known to Judge Fraaier, 
as an intelligent gentleman who could read the 
papers, who could read society and who knew 
the hearts of men; and that when ttiey were 
thus engaged in their high vocation, sovereign 
above aU in the State of Temiessee, in their vwtt 
department, that thceandthenaJudicialofAeer 
undertook with'alt the knowledge that X have 
Just described he had, to embarrass, to prevent 
the ac^on of the General Asaenbly, Ibr whioh f 
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say tbere is fio excuse either in Uew or reason, or 
anything under heaven or under the earth. 
That is the ground I take, and this has no im~ 
pertance whateyer except that it underlies 
the independence of a popular branch of the 
€k>Yemment of Tennessee. That is mv posi- 
tion. .As to little petty conspiracies I don't 
care whether there were any or not I care not 
for these litde pe ty episodesi I rest the case, 
that the Legislature wittdn its own sphere is 
absolute and independent, and, its organizaiiTn. 
its^proceedings and its quorum are simply for 
that body to determine, and no other body can 
take cognizance of them: for if a judicial officer 
may t&ke cognizance of the procee^ngs of the 
House and say ttiat this is a quorum and that 
is not a quorum, then the Legislature is not an 



ground I hare stated, andlhavebepnnonored 
with a position to assert the rights and priv- 
ileges of the House of Bepreaentatives, and I 
mean to defend them. 

Mr. Ewing— Well, that is all right, if the gen- 
tleman conceives it to be hie duty to asseri the 
claim of what he pleases to call a branch of the 
Legislature of Tennessee, and the rights of 
Tennessee, and no man has any more respect 
for a branch of the Legislature of Tennessee 
than I have. But, sir, 1 don't yi^ld still, and' 1 
shall not yield until this cause is closed, at any 
and every hazard assert the rijrhts of a citizen of 
the State of Tennessee, and I shall persist in as- 
serting them uga>nst' all assertion of dignity ou 
the part of the Legislature. The Legislature 
" may be very high; it maybe very powerful, 
but neither the Legislature of Tennessee nor a 
branch of tha Legislature have a ri ght to tram|)le 
upon or to disrespect the rights of any individ- 
ual of the State of Tennessee, whether he be a 
member of that body cr whether he be anybody 
f else This is talking vaguelv. We are eer- 
tainlv asking them to do what is not an unrwa- 
sonablH thia^r, to close their case: and we don't 
ask them to close their case merely as a matter 
of ibrm or from obstinacy on our jaart, or a dis- 
position to obstruct the proceedings of tnis 
court ; but we ask them to do so upon an im- 
portant ground, and that is as we understand 
the case. As they have attempted to make it 
out, they chars[e guilt upon Judge 
Frazier, as being concerned in an 
attempt to defeat legislation in the State of 
Tenne see, to obstruct the proceedings of a 
branch of the Lej^sJature. Now, whether you 
are to make out that he was a member of the 
conspiracy for this purpose^ by showing th^t 
everybody in the State of Tennessee must have 
known whatever took place and that there- 
fore Judge Frazier must have known that 
this Stat 3 ot excitement and agitation 
existed because everybody in the State of 
Tennessee knew it, or whether you un(;lerrake 
^ to show by proof thut Judge Frazier was in 
concert with members of the Legislature, or that 
he was in counsel with citizen^ of Nash- 
ville or the citizens of the State, is who.ly 
immaterial to us. You are trying to make out 
that h^ Wad aidiag and aoetting to break up 
the Legislature or to defeat legislation. That 
is what IS attempted to be proved against him. 
That is the charge as I understand it in these 
articles of impeachment, and the question is 
how is that to be made out, ami by whom i^ it to 
be made outi They seek to maki it 
out in one way Or another. Why in 
trodnce all this testimony? Why talk 
so much abou^ a conspiracy? It there was no 
conspiracy, if there was.no common purpose, if 
there was nothing but the simple act of Judge 
Frazier. why was all this other testimony intro 
duced? They introduced it, I apprehend, to 
show that he acted with those who were at- 
tempting to defeat legislation. But they must 
pxove that he acted in concert with other per- 



sons for this common purpose. They must 
show its connection. It will be competent for 
them in argument to prove, if they please, or to 
ftike it for granted, if they like, that everybody 
in Tenn^ss- e knew the situation of affairs, and 
that) herefore whoever put his ^nger in any way 
into this excited st^te of confusion was guilty. 
That is all legitimate argument fo^ithom ; not 
that It will prove much, perhaps, when we 
come to the real merits or the case, and what 
was done by Judge Frazier, but I say it is legit- 
imate for them Sf» to argue. If they chose to 
abandon thia testimony in regai'd to a conspira- 
cy, and in regurd to the me» ting of anybody ehe 
with Judge Frazier befor< this habeas corpus 
was tried, then be It so. We will proceed with 
our testimony, or we will make some motion m 
advance of proceeding with our testimony, ohe 
or the other. All we ask is that they shall con- 
oluderheirc^se, because they give us notice 
thatthey intend to prodifce i>ro>f ofU caucus ot 
which Judge Fraz»er whs a p*utaker, and a 
caucus for the purpose of prevehting the action 
of the Legislature. 

Mr. Mav nard— I suggest, as one court or ^he 
other das to wait, and as this is a court higher 
than the other, that if there is to be any wait- 
ing it sh mid be done by the inlerior court. I 
think the Piesident should instruct the execu- 
■iy ofll^er of the court, the Sergeant-at-Arms , 
to go and imperatively ritquest the gentleman's 
attendance before this tribunal. . I hav3 ro per- 
sonal feeling about it any way. It seems to me ; 
that the precedence is due to this cofirt rather 
than to an ordinsay court t)f the country. One 
of the other witnesses that is spoken of. Judge 
Butler, ha?* pot arrived -n the city, and we a' e 
unable to say whether it will be possible for 
him to come or not, as we have no inlormatioo 
and no return o> the subpcena. 

The Clerk here^said th«t Judge Butler was 
subp<3Bnedon thelSth, but t'>at no return hud 
been made. Mr. Maynai^d then asked that the 
President instruct the Sergeant-at- Arms to go 
after Ju«ige Shane. ^ 

The President— The Ser?eant-at-Arms will 
go and instruct Judge Shane to come to the 
oou t.. 

Mr. Shane soon appeared in the court and was 
then examined. 

TESTIMONY OF WILLIAM SHANE. 

Judge William Shane was then sworn as a 
witness on the part of the State. 

Question by Mr. Maynard — Your name and 
residence? A. My name is William Shan^e: 
Nashville, Tennessee. 

Q. Were you livmg here in July, 1886? A. 
Yes, sir. 

Q. In what part of the citv was your place of 
business? A. My office and residence was at 
No 50, Cedar street. 

Q. What relative position did th<«t office oc- 
cupy to J udge Gaut^s at that time? A. My of- 
fice was nearly opposite t j that occupied by 
Judge Qaut at tuat time, mine being a little 
b#ow 

Q. I wi>h you to st^te whether, during the ex- ' 
traordinary session oi July. 1866. you saw the 
accused here, Judge FrHzier, and others passing 
in and on t of that office? A. Totne best of my 
re. oliection I did. 1 could not say whether U 
was duringthe pendency of the trial or after- 
wards, with a certainty. 

Q. The trial of the habeas corpus? A. Yes, 
sir. 

Q. State whether this was once merely, or 
whether > t w^ s frequently? A. I could not state 
positively tiiat I ever remarked it but once. 

Q Who was going in or out? a. I saw some 
counsel engaged on the part of the member^ of 
the Legislature that were arrested. 

Q. W hat time in the day was that? A. It 
WKS late in the evening. 

Q. Who were the counsel, according to your 



reco^lectioiif A. 1 think IreeoUect Jxkdgt Brien* 
Judge Qaat, Mr. Colyar and Mr. Speaker Heis- 
keU. 

44. Do yon roeoUect any other members 4k 
the Jiensla^rQ? A. I do not. 

Q. Wnat U y»nr impression about haying 
seen them at other times than this one time 
about whlHi you haye gpokeii? A. I could not 
state tbat I eerer noticed it but once I doubt- 
less haye seen the <-ounsel go in and out cbere 
from Jud^e Gaut's oiflee, bi^t X do not know that 
I noticed it but one t^me. 

Q. During that time did yon notice Judge 
Frazier passing in and out? A.. Judge Frazier 
f^quented Judge Gaut's office, but I do not 
recollect about taat time particularly. 

Q. Was Judge Frazier passing about the 
city? A. I thii.k he was. sir. 

Q. Well, was he acquainted in the city? A. I 
Buppose hei^as. 

Q. Who were the per ojia with whom he 
assoclHted and with wnom you saw him in con- 
yersation and waUing with? A. I don't know 
thatleyer remarked pai ticui a ly who his as- 
sociates were. 

Q. Did you see him with ^r. Colyar? A. I 
could not say positiyely. I doubtless h. ye 
seen him with Air. Uolyar, but haye not re- 
marked it particularly. 
Q. With Judge Brien? A. I don't recollect. 
Q. Wlih Mr. Neil S. Brown? A. I could not 
say, I heyer noticed parti culaVly with whom 
.Judge Frazier associated. I <Joubiles8 haye 
! seea him with all the gentlemen mentioned, 
■ but I don't know as I cou d say cert inly. 

Q. Did you associate with him particularly 
yourself? A. No. sir, i>o great deai. Our ac- 
>quaintance was somewhacl.mited 

Q. You say that he was. a greiat deal in the 
city passing about and well acquainted here? 
A. Thati^ my Impression, sir. 

Oro86-£iBam4nati<m.— Question by Judge 
<Gaut— State. Judge ^haDe,,. what were Judge 
Frazier's habits You say he was a. good deul 
in the city. Was he much in the city only when 
. his courc was in session? A. My impr-^osion is 
•that he resided in the city, but it is. wholly an 
1 impression, preyious to that. Bucar, the time 
we speak of he resided in the country, I think. 
kl am not positiye. 

Q. Did Judffe Fraz»er oyer reside in Nash- 
■yilie? A. I thought be stayed in Naah- 
ville. 

Q. He stayed there, but where was h's fam- 
ily? A. Well, his family rtsi ed near— . 

Q. Firfit in Butherfo d coanty. aftd after thajt 
they moyeddown here, wlthia five or six m ies 
of town? A. Well, sr, I don't know. I sup- 
pose he resided here before his family was 
moyed from Butherford county. 
. Q. I don't recollect when the term of the 
court commenced, but it commenced i>ometime 
in the fall or winter. I will ask you, Judge 
. Shane, whether Judge Frazi6r did n t put up a 
bed in my office, and bleep ther^^. and whether 
hedidinot haye.hls m^als brought to him be* 
cause his family was ^till liying up in Ruther- 
ford county, and whether he did not hold one 
session of court I here? A Tes, sir. That is 
what I alluded to when I said he resided in the 
city. 

Q. Then after his 'amily moyed down to 
J>ayidson county, then be went home eyery 
oight after the co ;rt adjourned ? A. That i« 
my impression. I think it was near Glencliffe, 
for I saw him sro off, and aseryant with a buggy 
Was waiting for him, as I supposed. 

Q. And that bed be had in the office remained 
there a good long while, didn't it ? A. I neyer 
remarked the bed remataing there. I recollect 
of Dr. Huirhes being there. 

Q. Dr. Hughes slept in the bed with Judge 
Frazier, didn't he ? A. I don't know, sir. 



Q. trnt!l]tifsf8pBilymbTed d,own here* wliUe 
he was holding court, that U after he had per- 
missfon to go mto the office and pujt up a bed, 
didn't he stay there? A. I think I saw him 

t.y. 



thiBrefrequfint .. 

Q. Well, after his.fafiily moyed down here, I 
Will get you tostftte whether or not it' was his 
habit to come in in the morning and attend hts 
court and go put home- in the eyening? A. 
That is my impreMion. i 

Q. Did you see him often in my office 
after his famit y moyed to Dayidson county? A. 
I don't recollect. I don't know when hts Camfly 
moyed here. I saw hiiin frequently calling into 
y- ur office. I don't know that I. remarked it 
particularly after be remoyed to the conntry or 
not. 

Q. At the time you speak of about seeing 
Juiige Frazier aha Judge Brien and Speaker 
Heiskell at my room, state it that was not after 
the time that the Hon. Jno. Norman ha4 been 
appointed Speaker j>ro <«mf A. t could not state 
that. I recollect the ocoasioui but don't recol- 
lect the time. I don't recollect whether Mr. 
Meiskell was acting Speaker at that time or 
nor. 

Q.JTou don't recollect whether it was after 
the lion. Jno. Norman h«d been appointed 
Speaker pro tem, at the particular time you al- 
lude to? A. No, sir^Vt do not. 

Q J.udge^hane, I will ask you whether, af- 
ter the habeas corpus case was all oyer, you 
didn't come oyer and haye a conyersation with 
me at the door about there being some inten- 
tion to impeach Judge Frazier for that decis- 
ion? Did we not sec ait the door then in the 
eyening as the weather was warm? A. I 
don't rjBcoUectany such conyersation, though 
we might haye had it. I think we probably did 
have a conyersation abeut the legal question 
about that time. 

Q. I only allude to that with a view of re- 
freshing your memory as to the ttme^ and if 
there had not been some gentleman m yonr 
r.»om in eonsultation with you about the legal 
qoe-tion, and afser they leit, you and 1 took a 
chair and^at in frortt of the aoor, as the wealh- 
er was waim? A. I don't recoll» ct that occa- 
sion. 

Q. You don't remember the circumstances? 
A No, sir. 

Q. I remember that we had a conversation 
upon the subject. You don't remember wheth- 
er it was the same evening that you allude to 
ffeeing Judge Frazier there or not? A. No sir, 
I do not. 

Q I will ask you if you can recollect, or if 
not to give your best impression, whether the 
day you allude to telling these gentlemen was 
not after the decision of thehabea> corpus case! 
A. I would not undertake -to say. All I can 
undel'take to say is that it was about the time 
the excitement and discussion) was going on. 
Whether it was after the decision, or before, or 
during the pendency of it, I don't know, because 
I .lon't remember. It was about that time. 

Q The circumstauc^e you and myself were 
talking about does not fix it well enough in 
your mind to state whether that w-sbefoieor 
after the trial? A. I don't recollect particular- 
ly the conyersation you allude to. But 1 know 
we had a conye sotion. 

Mr. Ma.ynard here stated that the absence of 
Judge Butler was withoiit the' consent of the 
coiinsel fpr the prv.secutiDn, and even withodt 
their knowledge. . He also stated that the evi- 
deuce for the prosecution would here be cipsed, 
and if that witness appeared, his testitaony 
would be offered. 
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TSSTIMOHT FOR THE I^ERHSE; 



The counsel on the part of the State haying 
announced that their testimony was closed, 
Judge J. C. Gaut was introduced as the first 
witness for the respondent. 

' TEStlMONY OF JUDQB aAUT^ 

Question by Mr. ifiwing— Your name and res- 
idence? A. John C. Gaut. I reside in the city 
of Nashville, Davidson county. 

Q. Judge Gaut, how long nave you been a-c- 
quainted with Judge Frazier? A> I have been 
intimately acquainted with him since the spring 
of 1889, woen I commenced the practice or the. 
law in Ifast Tennessee, after getting a license. 
Judge Fiazier was then a practicing lawyer 
when I obtained a license, and we practiced law 
on the same circuit together until 1863, when I 
was elected Judge ol the Circuit Court, and 
- then he practiced as a lawyer m my circuit, as 
long as we held courts in East Tennessee, during 
most of the war. . 

Q. Was there any family connection between 
you and Judge Frazier? 'A. Judge Fraziers 
wile and my^ wife are second cousins. As I un- 
derstand it, their faihers were full cousins. 

Q. Will you state whether Judge Frazier 
made your of^ce his stopping place, and the 
oircuui stances under which he did so previous 
tothetipie of this habeas corpus trial? "A. 
Judge Frazier was not at my ofH.ce often until 
he ^commenced a term of his court. I don't re- 
member when tbe term of his Criminal Court 
began, but I know it was cold weather. It 
must have been the last of 1865 or the first of 
1866. I gave him permission for his wife to 
send a bed down to the office, I was in bad 
health, and could not occupy the office con- 
stantly myself. I gave him permission to bring 
a bed there and to put it up m the office, and 
he staged there durioe that term of the court. 
He said it worfld be cheaper for Mm to stay- 
there than at the hotel; that on account of his 
straitened condition his salary would not sup- 
port his family without economijdDg all he 
could, and that that would save him some 
inoney, and he would get his meals. I gave 
him permission, and he remained there and 
slept there during the term of the court. After 
his family moved down though, and they may 
have moved down before that term closed, or 
after his family mo^eddown, and after that 
term of the court closed, he staved at home, out 
in the country somewhere. I have never been 
to his residence. During the time he was occu- 

gying the office as a sleeping apartment he 
ad a table there, and his paper, and his ink, 
and did his business there. The bed, however, 
remained there until along this spring before it 
was taken away. 

Q. Will you state what time it was that 
Mr. Mulloy says that Speaker Helskell and 
others were at your office, and what you and 
Judge Brien wete doing there? ,A. Judge 
Brien was counsel for J. U. King, adminis- 
trator tf Charles L. King, deceased, of Deca- 
tur, Alabama, and I was counsel for Alexander 
Kennedy, of Knox county, and William White. 
of Hawkms ooanty. It was a petition filed 
hy Chas. A. Fuller in the Federal Court. The 
cause was taken from the Circuit Court to the 
J^ederal Court. The controversy was about. a 
lot of cotton which we claimed was wrong- 
fully seized; and I recollect that Judge Brien 
was at my office; and I think that thexe was a 
controversy about tbe division between our re- 
spective clients. They ultimately agreed upon 
a division, but Judge Harrison, counsel for 
Mr. Fuller, did not want to let .us have the 
oMton unless our clients woi.ld sign a paper 
releasing Kr. Fuller from all responsibility. I 
recollect that Judge Brien was there; and also 
Speaker Heiskell; audi a|a pf tiie opiiuen that 



JudipeFraster stepped in ther^ that evening: 
I recollect that Hr. Mulloy came in and spoke 
to Judge Brien about something, I don't know 
what. But that was after the decision of the 
hal)eap corpus case, and while -Speaker B^eis- 
kell was joing about here, not doing anything 
as I understood it. I understoq^i flrom the 
newspapers that Judge Mormsaif^as Spef^er 
protem. / 

Q, Was Judge Frazier at your office afterthe 
announceipent of the deosion of the hah^s 
corpus case, that you recollect ? A. I don»»; 
know that he was at my office before the writ 
was issued. But he was at my office on the 
evienmgof the 19th that Williams was discharged 
Q. btate under what circumstances? A. 
Well, the officer had talcen Williams, and some 
of us sent for him ; I don't remember who. 

Q. What was he doing at your office that 
evening ? A. Well, Sir. 'he wrote out there in 
my offioe that evening the discharge of 
Williams, and rendered bis judgment at the 
table he had he^n accustomed to write at. 

Q. Did he have any other conversation with 
vou in regard to the case ? A. Never. I never 
had a word of conversation with him about his 
opinion, in no term or shape, until after it was 
all over. I thought that he had deeided the 
case right; but he thought that Williams and 
Martin had actM wrong.; and if there had been 
any law for it he said that he would like to 
have them stay there and be punished for it, 
because he thought that they had uot acted 
right. He told tnem so. 

Q. State in regard to the evening spoken of / 
by Judge Shane, what evening that was, as 
well as you can make it out, ii: you know. A. 
Unless Judge Shane saw Judge Frazier the 
evening that he speaks of, the evening that mt. 
Mulloy speaks ot, and that I speak or, I dotf't 
remember it. I remember the circumstance 
that Judge Shane came over to my office that 
evening, and of our having a talk aft r these 
other parties had all left the office. It was very 
late. 

Q. Was not that afterthe habeas corpus case 
was decided? A. Tes, sir, that was aiter there 
w'asataik of impeaching Judge Frasuer for 
his decision. 

Q. Do you know whether Speaker Heiskell 
and Judge Frazier were in your office? A. I 
don't recollect of Speaker Heiskell being there 
at all that evening; I mean the evening bpoken 
of by Mr. Mulloy and Judge Shane. But 
SpeaJcer Heiskell very frequently called at my 
office because he toardea at my house, and 
after N'orman was appointed Speaker at the 
extra session pro tern: There was scarcely a 
day that Speaker Heiskell did not come dowii 
there and sit in my office, generally in the 
evening. 

Q. When you and Judge Brien were to- 
gether, did you ever hear Speaker Heifkell and 
Judge Frazier have any conversation in regard 
to the habeas corpus case at ail? A. Not in my 
life,.sir, 

Q. They were all in your office at that time? 
A. They were all there. 

Q. Did they have any discussion at that time? 
A. None that I recollect. 
. Q. At that time Mr. Mulloy came in and Mr. 
Brien? A. I recollect that Mr. Mulloy came in 
imd that Judge Brien was close tojhe door and 
olc^e to my desic, and something passed be- 
tween them which didn't attract my attention, 
because I supposed it was something between 
lawyers. , 1 don't remember of Mr. Howell ^ 
Webb being in there. Ue may have been, be- 
cause Webu and Merriott had theix office ad- 
ioining. Sometimes they came to examine my 
books, and sometimes they took my books out, 
and I. may havedone so in their office. 

Q. Do you recollect seeing Judge Frazier at 
that office after the trouble in the Legrisiature 
commenced until he issued the writ of habeas 
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' oorpnsf A. I don't remember of Judge Frazler 
beiDff at my offiee at only the times I have 
mentionedT^Se was there but very seldomj 
after his &mily mored down, and after thflt 
term of his court. I don*jt remember of his be- 
ing: at my office only at the times I hare men- 
tioned. 

Q. State uader what olrcumstanoes, so far as 
you know them, the writ of habeas C'>rpus was 
issued by Judge Frazler? A. I was sent lor by 
some person, I don't know who, to ji^o to Mr. 
Colyar's office. I went there and was informed 
that a writ of habeas corpubwas going to be taken 
out. Mr. Goiyar drew the petition for a habeas 
corpus. Then something was raid about a 
judge to grant it, and I am not certain, but my 
impression is, that Judge M. M. Brien was 
spoken of and that he was not in the city. Then 
there was an inquiry for Jadge Frazier. I saw 
his brother, Senator Frazier, on the street, and 
he told me that Judgd Frazier was at the ofBoe 
of the Crimint.1 Ooigrt. I went down there, and 
Mr. Diggons, the Clerk, told me that Jndge 
Frazier was not there, but he supposed I would 
find him at Mr. Stubblefleld's office, as he and 
Mr. Stubblpfleld had gone out together I went 
to Mr. Stubblefield's office, and fonnd him and 
Judge Frazier there together. I don't remem- 
ber what they w«re doing. 

Q. Did you know that Judge Frazier was in 
. town before ikat day ? A. I did not know untit 
I made inquiries. Some one told me afterward 
that he was. I U>hi Judge Frazier that.l 
wanted him to go to Mr. (;ol> ftr's office, that a 
petition lor a writ of habeas corpus for Williams 
was being prepared. "Now," said he, *lyou 
are just gping to get me into trouble,^' Well, 
sai'1 1, it is the duty of a judge to grant the 
writ ; it is a constitutional writ, and yon have 
so right to de^y it. Every man has to do 
things he don't like, to do. After awbiie, he 
got up and said : "I reckon I will huve to go 
and see about it," and made some remark to 
Mr. Stubblefleld to go along, that he would get 
into trouble, or something to that effect, and we 
all three went down stairs, but I don't think 
that Mr. Stubblefleld went with us to Mr. Col- 
ysur's office. We went there and the petition 
was sworn to, and then I read that provision in 
the constitution which shows that it is a consti- 
tutional writ and could not be suspended ex- 
cept in oases of Invasion or insurrection, or 
somdtMng of that sore, and then I turned t > 
where the Code treats upon that subject und 
read to him what were the consequences if he 
reiused Uy grant the writ. Aiterwards, he 
granted the writ. I saw nothing more of him 
until we melT in the court house. He granted 
the writ and ordered a return to be made. I 
think the writ was granted on the 16th ani. re- 
turned the next day, in the forenoon. I saw him 
then on the bench. I never had a word of con- 
versation with him except as a lawyer to a 
judge' in arguingthe cause, until it was decided. 

Q. Did Judge Frazier manifest reluctance to 
grant the writ or to have anything to do 
with it? A. He certainly did; but I insisted 
that it Wis a constitutional writ, and a legal 
writ, and tried to convince him of the fact by 
reading the constitution and the provisions of 
the law to him. 

Q. Do you know of his having talked or had 
counsel or mingling with anybody on this sub- 
ject previous h) that time or during the pen- 
dency of the trial ? A, I have no kuowledge of 
it either directly or indirectly. 

Q. You were one of the connsel in the case ? 
A. Yes, sir. , \ 

Q. On the trial -of the habeas corpus case, 
didn't you as counsel for Williams, insist upon 
his being brought before the court, and what 
did Judge Frazier do in regard to that ? A. I 
did, bcausft I believed it was legal and consti- 
tutional, and told the Ju'ge that he had no right 
10 haje the case argued, or "its merits don si 4^ 
ered, in the absence of the prisoner; that I had 



neverknownsuctaathingtobedone and that 
it was a violation of law, out he didn^t do it» out 
of deference to the other side. 

Q. Didn't you read the provisions of the Code 
to inm ¥ A. I did, and thought then and think 
now that he had no right to try the cause with- 
out having Williams there. I never had seen it 
done in my llie. and never saw it attempted to 
be done' except once in 1838. while General 
Scott was removing the Cherokee Indians and 
Judge Keith won d not hear the case, but made 
him bring up the prisoners ; but Judge Frazier 
took the other course, and perhaps it was better 
under the circumstances. 

Q. W^at did he say about that, or did he in- 
duce you to waive that ? A. He said it ought 
to be waived for the present, and that the legal 
question ouglic to be investigated so as to see 
what was the iaw in the ^a^e. That is the sub- 
stance of what he s? id. The exact language I 
cannot pretend to repeat. 

Q. During that trial, or after the cause was 
submitted to him, did you see any evidenf*e on 
the part of Judge Frazier of excitement against 
the Legislatuve ? A. I saw ^nothing that> con- 
vinced me of thac at all. I belie red he was 
against us if he could be so, but I had confidence 
that he was on our side, and I had' confidence 
in his intcKricv that he would decide for us. 
But.I believe from what occurred on that-trial 
that bis feelings were against us previously, 
bn4 that was only a supposition of miue, and 
w;^s not derived from any « onversation. 

Q. D.'dn't he say upon one occasion that he 
had no sympathy with them V « . Yes, sir, bnt 
that was after it was all over. He told me he 
thought tbev ought to stay there for their be- 
havior, but that WAS after the trial was over. 

Q "Are you acquainted with the gpueral char- 
acter of Judge 1^ racier ? A. I think, sir, that I 
a Ti well acquainted with it, and have been fur 
twenty -eigdt years. 

Q. Well, sir, ttate his character aa a Judge, 
so tar as you know it. A. As a man and as a citi- 
zen, I don't think that there was any man in the 
State of Tennessee that maintained a better 
character than Ju^^ge Frazier for sobriety, and 
for inteffrityofjpurpose. both as a lawyer and 
as a citizen. When I moved here I founa Judge 
Frazier here as a Judge. 1 had very litae 
business in his court, ^ut I frequently w«nt in 
there, and I tl] ought he took verv great pams; 
that he Was cautious, ar.d tried to give every 
person, white and black, the benefit of the law. 
I think that was his character here at .this 
place, but as a Judge I practiced before him 
very little. 

Q. Do vou k- ow anything of the circum- 
stanc s under which he came to Butlier£ord 
county, and removed Arom his former residence 
in East Tennessee? A I was not at Pikeville, 
in Sequatchie Valley. I only know oi this 
firom the general report in the country, and not 
personally. 

Q. Do you know What bis general reputation 
was as a man loyal to the government, as a 
Union man through'mt the war? A. I know 
what his feelings were upon that subject up 
until J uly or November, 1882. The last courp 
I ever held, the last peroait the Confederate au- 
thorities ever gave me to cross the Tennessee 
river, when I held a court at WashiuKton, Bhea 
county,. Tennessee, I anow he was there. As 
we walked from the cou'-t house he said he 
wanted to talk with me, l^ut did not think it 
was prudent for us to talk tnere, and he want- 
ed me to go to his sister-in-law's, and we went 
tjere, and talked these ditflcuities all over until 
averyl^te hour in the night. The lady was a 
strong Union lady. 

Q. What were his sentiments? A. That the 
rebellion was wrong, desttuctive of the best 
intere ts' of the country, and (hat it would end 
in ruin to the South. - ^ 

Q. Do you know of any ehange In bin slnee 
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tbat time? A. Kone that I know of. I nev^ 
heard of bis haying changed* 

Oroaa-JRBaminatian.^Qvie&tAou by Mr. Trim- , i 
ble— Yon say you assisted in getting np this 
petition? A. Yes, sir. 

Q. It "vras written by Mr. Colyar? A. Yes, 
sir. 

Q. Who applied to yon? A. I don't knew 
who camt; to me to go to Mr. Colyar's.room 

Q. Who employed you? A. Well, sir, I was 

Iust asked by the friends of Williams because 
le was not pret^ent. 

Q. YouTolnnteered then? A. Well. I sup- 
pose you*could o*U it volunteering. Wll'iaros 
told me afterwards he would pay me when he 
WHS able: 

Q. You went immediately to Ck>lyar's office? 
A. I did. 

Q. He had written a petition? A. No, he had 
notwritten the petition whei I got there. I 
be'ieve, though, that he had commenced it. 

Q. That peiition states that there was not a 
quorum. You »re a iudg*% of law; is that the 
proper way to state taotb? Wasn't that both a 
question of fact and of law? A. Well, I suppose 
it states it. i suppose it would be stated as a 
matter of fact, and might be a question of law 
too. 

Q. Well, wouldn't it involve a* question of 
law too? A. To srate that there was not a quX>- 
mm involves the fa6t. 

Q. Well, wouldn't the proper way be to state 
tlie fact and let the Judge say whether there 
was a quorum? A.. Well, I don't know. It 
miffht be stated Jdiat way, and the proof might 
be left for the Jouge 1 1 consider. 

Q. But I ask you as a lawyer, accustomed to 
preoare papers, if ^e facts ought not to be con- 
cisely and Clearly stated, and to leave tlie whole 
matter to the Judge? A. I believe, Mr. Trim- 
ble, it is usual in petitions for a writ of habeas 
corpus o state the fact that the party is itlegal- 
ly restrained of his liberty, without stating 
aU the other f.icts; at least that is about the 
character of all the petitiois ever presented to 
me. 

Q. Then, when the party who applies for a 
petition swears thattnere is not a quorum, what 
aces he swear to? A. Well, I should thins that 
if he swore that there wus not a quorum, he 
would b wear to a matter of fact. 

Q. Isn't it his judgment of a law question that 
there it< not a quorum? in other words, don't you 
state the number of p«rsons present definitely 
and distinctly, and leave the Judge to draw his 
own infereice as to whethdV there is a qaoram 
or not? Wouldn't that be the proper mode of 
proceeding? A. If he were to state the number 
that were there, and no more, I should think 
that then t^e question of law wou d be lefc for 
theJudge to determine whether there was a 
quorum. 

Q. When the petitioner swefurs that there iA 
not a quorum, doesn't he undertake to decide 
the queation of law himself, and doesn't the 
Judge permit the petitioner to state the ques- 
tion as to whether there is a quorum ? A. I sup- 
pose that if the petitioner shears to' that m 
that way it is a matter of law and of fact too. 

Q Didn't thac petition show that these men 
were members of the Legislature ? A. I should 
think so. 

Q. Didn't it show that the members were in 
tbeir own hall ? A. I think it shows that tney 
were members of the iiogislature, and that 
ttiese men were prisoners. 

Q. Well, it was your opinion that you had a 
I ight to inquire into a quorum ? A. That was 
my opinion. 

Q. YOU say that you regarded the habeas con- 
pus as a constitutional writ ? A. Exoept in ex- 
cepted cases. 

Q. Is it to be granted in every jmssible case ? 
A. No, sir, bat it must be granted except in 
those cases prescribed by law. 

Q. Suppdse, for instance, m was stated in the 



argument before Jndjce Frazi^, sitting as a 
J adge of the Criminal Court, that his Clerk or 
a member o$ the bar should attempt to break 
up his court, and the Judge should order the 

garty into custody 4k>r contempt, and seme 
riend should slip armind to the Judge of the 
Circuit Courts and ask fbr a writ «{ habeas cor- 
pus, would not that be an exoeptidQl 

Mr. Ewing— I object to that. 

Mr. Trimble— I insist on it. 

Mr. Ewing— It is a matter of law. 

Mr. Trimbie^He assumes that whenever an 
application is made for a writ of habeas corpus 
it must be granted. Now, I want to bring him 
to the test ant to take sooie test cases, and see 
what his judgment of the law is upon that class 
of cases. And I intend to suppose another. 
Suppose, lor instance, that a man is taken be- 
fore the Supreme Court on a charge of murder 
or treason, and he is found guilty and an appli- 
cation is made to'a Circuit Judge for thewnt of 
habeas corpus, whether the writ must necessa* 
ri[F be granted under thobe circumstances, and 
wny it should be granted in this case where a 
co-ordinate branch of the government is sitting 
in its own hall, with its own officers and under 
its own rules. Why, sir. what becomes of the 
independence of your Legislature? I wish to 
test Judge Gaut's Judgment upon a matter 
upon which I think he put his foot in the 
wrong place, and that it was, to say the least, a 
blunder. 

. Mr. Ewing- Idon't think the^gentlmaanhas 
a right to stite abstract questions of law and 
ask Judge Gaut's opinion upon thtm, I den't 
think .T udge Gaut did put his foot in it. 1 don't 
thihk that he made any olunder at al* ; I think he 
did'rignt. and I think Judtse Frazier did right. 
I think, sir. a man has a right in his petition 
for a writ of habeas corpus to state tnat there is 
a pretended court sitting if he pleases; that it is 
not a court; that he is held m outtody; that 
there really was no court, ^ though there might 
have been one that pretended to b«> a court; to 
sta^e that he is held it custody ; and that he is 
neld illegally, and that he has a right to have it 
decided. And I appeal to the constitution and 
the laws, sir. 1 say if there is an exception, 
show it. There are exc^ptirns, sir; they are 
written down plainly, but this case did not 
come within these exceptions. Whether the 
statements contained within that petition are 
true or not is another question; but when these 
stiit^ments are made and t^worn to, and a Judge 
is called upon, then bow can the Judge say, ex- 
cept in excepted oases, '*I will a)ot issue the 
writ of habeas corpu'^." when the petition 
br.&KS the case within the law. I object to that, 
sir. It is a question asked upon an ab^tract opin- 
ion in regard to a possible case, and the opinion 
of Judge Gaut as a lawyer is asked upon it. 

Mr. Trimble— Judge Gaut is asked, and has 
^been permitted by the counsel on the other side, 
tobtate that he announced to Judge Frazier 
that this was a constitutional writ, and that it. 
must be granted, and that Judge Frazier grant- 
ed it. Now I propose to examine into the. 
weight of that authority; that is my objection, 
and I desire to show that there are cases 
where the writ should not be granted. 
The section which provides the penalty if the 
Judgerefuses to grant the writ is intended to 
secure liberty io the citizen,, and it is the duty 
of the JudKC in proper cases to grant it. Sec- 
tion S 799 or tae v. ode reads: "It is the duty of 
the court or Judge to act upon such applica- 
tions instanter, and a wrongful and willful re- 
fusal to grant the writ, when properly applied 
for, is a misdemeanor in office, besides subject* 
ingrthe Judge to damages at the suit ot the 
Dfl^y aggriev^di" A wrongful and willful re- 
fusal constitutes a misdemeanor. I suppose 
that a wrongftQ and willfhl granting of the writ 
may constitute a misdemeanor as it does in this 
case, and a wrongful and willful refusal alone 
constitutes a misdemeanor. Then a wrongful 
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and willfal gri^itin^ will eonBtitate a misde- 
meanor too. I propose to 9how by this gentle- 
man learned in the law, who has aeted himself 
in trampling nnder fooc the riflrt^ts and prero^- 
atiyes oi tl^e soreretgn lei^latuie, that he was 
mistaken. As he has glvei his opinion here 
upon the constitutionality of this writ, I desire 
to ask Dim whether if au application had been 
made to Judge Lea in the case I supposed, 
what would haye been his duty? It is i6r Jud^^e 
Frazier to organize his own court, to maintain 
order in his own court. It is nor, my business to 
do it. The law vrks intrusted to his hands He 
may abuse power, and so may ariVbody else; so 
mvLv I, but ill this case what, will Judge Lea 
decide at once? Cdder such circumstances 
would he have gone to Judge Frazier^ court, 
broken it up, and released his Clerk, or his 
member of the bar, or his SherifF? This would 
havi^ be«n like a bull hi a china shop. 
Suppose that a man is on trial in the 
Supreme Court for murder or treason, 
ana &ome officious p«rson appeals to the Circuit 
■Judge or the Criminal Judge for a writ of 
habeas corpus and maftes out the case, on the 
face of hi» petition, staunir'that they have tliis 
man in custody wrongfully, that they haye 
liOC a quorum in that court, and goes to Judge 
Frazier, asking that the writ be issued and that 
the parity be takea ftom the custody otthe Su- 
preme Court; what would you do in that 
case ? ]S;ow, has the Supreme Court anymore 
power or authority than your Legislature? 
Not a whir. It is the highest brannh of the 
State— res t»onsib'e for its acts to the people of 
the State. Would the Supreme Court haye been 
treated with this indignity ? Perhaps the Su- 
preme C<)urt might be so ireated if the times 
were out of Joint and if the minds ot the people 
throughout the country we e darkened. I ask 
whether fhat could be done in the courts. 
Here is your Governor's proclamation under a 
clause ot the consiitution— a plain clause calllBg 
the Le^isla ure together, ana you. are respon- 
sible ou y to your constituents. The Governor 
resolyts to exercise his power and he conyenes 
the Legislature as he had yie constitutional 
right to do They are called to meet on the 4th 
of July, 18S6. Be states the object for cony ening 
the Legislature— the great high object, the 
adoption or ^'ejection of an amendment pro- 
posed and adopted by the Congress of the 
United States and intended for the reconstruo- 
tionofthe country. That Legislature assem- 
bled. It waF the duty of eyery menxber of that 
Legislature, in the discbarge oihis duty, as a 
citizen, «s a repressntatiye and a moral beuyr. 
to come and ^ake his place in that Hous^»f 
Repres^ntatiyed and stay there, whether he 
yotedforihe amendment or nOt. It was his 
duty to come as an orderly citizen, as a law- 
abiding citizen And a law-loving man, to take his 
seat, and if he did nut do it he was guilty of se- 
ditious conduct, guilty of a breach of nis du- 
ties as acitizenaad aKepresentative. The Leg* 
isiacure organized, and it wa^ known as an or- 
ganrized body. There wOre 43^ 46, 6l members 
Assembled in the House of BepreseLtat yes in 
their -places. They had a rule regarding ab- 
sent me nbers. They are knovin to be in the 
cit^. Steps are taken to put an end to this se- 
ditious conduct, and bring theooi to their feats 
Judge Fiazier is a gentleman of general good 
character; he is a 'i^anof understanding; be is 
a man of legal a» ility ; he is an intelligent gen- 
tleman, living in the community and re^iaihg 
the papers. He had a full knowledge of all 
these i^acts. >tow, how came he, unaer these 
cironm«^tano«s, tj> grant this writ of habeas cor- 
pus? But Judge Frazier knew that these Ati' 
sent members were hiding, and going atmut 
from pillow topo>t Every intelligent man in 
the St;ite of Tennessee knew t^is, and yet^ in 
my opinion, he did not hesirate to invade the 
sacred rights and priylleges of the Legislature. 
These ughu and these privileges arenotgracnt- 



e(f merely fixr the sake of persons sittihg tem- 
porarily in their seats. Tiiev are granted for 
#he benefit of the people of Tennessee, to-day 
and I ereaiter, the i>eOple who live under a free 

F)vernment. Hay it please the court, I think 
have the right to test Judge Gaut. JEf e is one . 
of the counsel in the case, and he is upcm the 
stand. He has jB^ly&nhis opinion here upon an 
abstract proposition, and has said th-^t it was a 
constitutional right, and I wish to show excep- 
tions to it, and Ithink he will admit them. 
. Judge Brien— I do 't see why counsel j>n the 
other side shonld consider it necessary to make 
this extended argument of the questioh upon a 
simple legal proposition. They have asked 
Judge Gaut his opinion nipon an ab6tra<^ prin- 
ciple of law. No witness can give an opinion 
01 that sort. We object to the question, and 
than they go into the argument of the questien 
and consider its merits. They ask as t') the in- 
nocence or guilt of Judge Frazier. We ask no 
such opinion at all. 

Mr Maynard— Will the gentleman aUow me 
to Interrupt hi^ a moment? Did not the wit- 
ness say that he went to Judge Frazier and told 
htm that this was a constitutional writ, and 
that it must be granted? 

Judge Brien— We did not ask his opinion, but 
the gentleman on the other side says, suppose 
;some one had" applied to. a Judge to grant a 
writ of habeas corpus to enjoin the Supreme 
Court from proeeeoing in a certain case. I say 
triere may be cert <in oases in which it is risrUt 
that this Ahould be done. By the Constltutioa 
and law of the State of Tennessee it requires 
three judges to constitute the^upreme Court. 
Mow, suppose only one of them came to the 
court room, and undertook to determine as to 
the rights and liberties of one ol the citizens of 
the State. 

idr. Trimblo— Then you wish to show that a 
Circuit « udge may decide whether the Supreme 
Court has jurisdiction. 

Judge Brien-r-Mo, sir, I dont mean any such 
thing. I say that-One of the judges attempts to 
sit in the court and try a case, and tbat fact is 
made known and a writ of habeas corpus is 
asked for to deliver a prisoner from the custody 
of that judge, tbat then the Circuit Court Judge 
would grant it, and would have a right to grant 
it. 

Mr. Trimble— I deny that proposit ion. 

Judge Brien— Then you deny what the law 
is, because if one of the judges undertakes to 
sit on the bench alone he is a usurper and a 
trespasser on the law, and the case may be de- 
cided by a Circuit Judge as well as by any other 
judicial officer in the State of Tennessee. 

Mr. Trimble— I would submit to Judge Brien 
that. an impeachment would be a proper reme- 
dy for thito. 

Jud^e Brien— This is a mistake. Whenever 
you have a citizen's life involved upon a trial, 
or his rights or privileges endangered, you 
don't wait for the slow process of the law to 
determine. the ca-e, but you take him out of the 
hands of ^he usurper -at once, ft is a que tion 
involving the rights of the citizen, atM not a 
question between the legislative and judicial 
power. It is a question between the citizen aiid 
the people Of the State of Tenne see as to 
whether tae writ shall be granted. In this the 
g-entlemanis laboring under a misapprehen- 
sion. It is not a conflict between the Legisla- 
ture ahd the Judiciary in this case, but it is a 
conflict between a citizen, who alleges that te 
asitnlaw4ully(!tetained in prison, and the party 
detaining him. Bat why was the biU of rights 
made? it waste protect the citizen against 
oppression from whatever source it might come. 
He is the party complaining that be is illegally 
detained in custodj, and he states the facts upon 
the face of his petition, which that constitution 
and that bill of rights say shall entitle him to 
the writ of habeas corpus, and that the Judge 
who ref usos^t shall be guilty of a misdemean- 
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or. If Mb petition aiks for a writ on tfiwe 
ffroni^s, then ihe Jxtdge is bound to grant it; 
Dut then the gentleman abks the question, sup- 
poso Judge Frazier was sitting in cis court and 
one of his clerks, or one of the offieers of ius 
court, had been guilty of a contempt of the 
court, and that a petition should be made to 
Judge Lea for a writ of habeas corpus. Nqw, 
if the petition stated the trutn. that the officer 
of the rourt or the member of the bar wa« de- 
tained in prison iMvan^e hehad commirted a con- 
tempt^ Judge Lea would spurn him in ono single 
momeut, because for contempt he is not enti- 
tled to the writ of habeas corpus, but with -i he 
ezoeptions contained in the constitution the 
writ will lie against any tribunal on the f^ice 
of the earth wher«' a party is illegally dtrtained. 
If the petition states that the Judge was not in 
point of fact the iudge of the court, thtt^he was 
a usurper, and that he had ordered the nar ty 
into custody, then I say that the writ should be 
granted, because the petition states facts which 
show tbat the jurige should not have qidered 
the party into custody. It is upon the fact 
stated in the petition that the Writ is predicated, 
and in regard to. the conflict ms to ju isaiction. 
Therefore I say that Judge Frazier acivd right. 
Kow. in the Supreme Court, one judj^e cannot 
sit and determine upon the rights of parties. 
The reason of this is that the numb r of judg^es 

Prescribed, by law would not then be present, 
he constitution provides that there shall be 
three judg s of the Supreme Court The con- 
stitution also provides that when two thirds of 
the Legislature are assembled that that shall 
oonstitae a quorum to do business. The num- 
ber constituting a quorum is fixed bv law. If 
a peti'ion states that the Legislature has absem- 
bled, but that there is no quorum present, and 
that they have no power to transact any busi- 
ness except to adjouni from day to day. then 
the facts are as manifest as that two and two 
make four. That was what this petit'oa stated. 
The petition did not attempt to inquire into the 

Sower that the Circuit Cdurt or anV other court 
ad to interfere with the Legislature. That 
was not the quest ouj But the party who was 
held in custody hy the Legislature oomplainepi 
that he was so held by iliegal authority, and he 
therefore pray« d for the writ that he might be 
relieved fropi the custody oi the Legislature. 
So far as that petition was oohcemed, it-dianot 
matter whether the Legislature, was illegally 
organized-or not. 

No^ I feel it my duty to not'ce one other air- 
ffument that Mr. Irlmble n«akes, and that is 
this: H6«ays that the LegisUtu^ had been 
organizei, andhadassemb ed before, and that 
it was not necessary for the Legislature to or- 
ganize now. But I say that that Legislature 
adjourned to meet months subsequent to that 
tiine. This was an extraordinary session called 
by the Gorernor, and the I^egislature was re- 
quire<i to be or^anizdd Just the f^ame as though 
it hid never met. 

Hr. Maynard— Do'you bold that this is not the 
same LensL^ture that that was ? 

Judge Brien— The question was a^ked on this 
veiy habeas corpus case whether th«^ Governor 
had a right to call the legislature. We insisted 
then th»c the l^egisluture must aid>ourn Hnedis 
before tbe oovemor c >uld call it together, aud 
that the Governor had no power to (*ail ihe Leg- 
islature together. We insisted that the Gov- 
ernor had no more right to call the I egisla.ture 
trionthan he would ii the> had adjouned on 
Friday to meet on Monday. But, Mr. President, 
J want to be understood, once lor all, upon this 
question. When we say that tbe Legislature 
hdsdone ah illegal thing, we meaunodi^e- 
spect to the Legislature. When they have 
passed an act that is unconstitutopal and when 
we say th<ft it is unconstitutional, we mean 
no disrespect to the Legtslature. We don't say 
on that ac- ouBt that they are no Legisls^ture. 
But then they ai«i governed by the 



constitution and by the laws of the Iknd just as 
all other Lesislatures are, and when tn^ do 

«ss an act that we say is illegal and unconsti- 
tional. it is- not to be undersf od by that that 
we want to destioy tli^tate Government. We 
desire no such thing. WTe want o^ice for aU to 
be understood on this point. If they h%we com- 
mitted erroi-s, tliere is a way to cqnect them, 
ai d we mean no d srespect tbUe Xegisl&tur«. 
When we say tha? there was no quorum pres- 
ent, ai)d V A^ therefore th6 action of the I egis- 
lature was illegal in reiVr«?n<e toWiJliam^ and 
Martin we dou^t m^'an to say that we desire to 
uptairn and uproot the Legislature of tlie State 
of Tennessee, or to infHuTe upon ^or in any 
way interfere with the rghts of the Legisla- 
ture I have made these remarks in answer to 
argum^ts thati thought were made outside 
01 the cau>e aud that did not touch the ques- 
tion here. I hold that ^ ou cannot ask a wit- 
ness his <^iniQn upon an abstract question of 
law. 

Mr. Ewing— Here is a question proposed to 
Jud^e Gaut, and they come ana ask him his 
opinion of abstract questions of law. and 
whether there are any p^ticular exceptions to 
a given rule ThTey ask nim what is his opin- 
iou/as a matter of law upon a given point, and 
whether t c case proposed is not one of the ex- 
ceptions to theffr)»nt ng of the writ of habeas 
coipus. Neither in the direct examination nor 
in the cross-exam nation have you a rig^ht to 
ask the witn< ss 1 ' 
question of law. 
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The President— The question before the court 
is, **bhall the question be answere d? 

The vote was then taken by ayes and noes, 
and it was decided that' the que&tion should 
not be answered, the vote beU'gayes 9, noes 
10. 

Question by Mr. Trimble-^You referred this 
petition 10 Judge Frazier, you say? - A. I got 
Juitge Frazier to come to Mr. clolyar'^room. 

Q. That t< the day you got the writ? A. Yes, 
sir. I got the writ issued. 

Q. Who swore to ih<^ petition? A. Mr. Car- 
rigan, I think, sir. That is my reooUect.on. 
The parer will show, however. 

Q. Who came for youf A. Well, I was asked 
that quest ion before. I do not remember who 
asked me to go to Mr. Colya^ 's offlce. 

Q. How did yon know anything about it? 
What wa« told you when you were applied to? 
A. When I got to Mr. Colyar's room I i earned 
what was KOing on. I had not learned befoie. 
I learned that they were going to apply for a 
v»rit of babe is corpus fbr wiHJam<. 
,Q.'' Was Mr. Coiyar frequently at the Legisla* 
tnre? A. I do not know whether he was there 
frequently or not. 

Q Was he rot unfriendly t<^ the Union por- 
tion of the Legislature? A I could state to 
you the posit on he occupied in politics. 

Q. I ask you i> you do not know in point 
of fact that he was? A. t think that he 
w^s opposed to tbe franchise law and the • on - 
stitutionat amendment. I think thi<t I heard 
himsay so, though I never hea>d him m^e 
any speech, but I think I he^rd him say so in 
conversation somewhere. 

Q Was there anybody e se there besides you 
and Mr. Corvar? A. Yes, sir. 

Q. Who was there? A. I have been stuiyit g. 
Tha>e was some man there, writing, in Mr.CoU 
yar's office. 

Qi You said that Mr. Carrigan was there? A. 
Yes, sis J^r. C&rrigan was there, or else he 
cnme in.*! think he swore to the petition for 
the writ of habeas corpu-* befo'-e Judge Fra- 
zier. There may have been others there, wut I 
cannot remember who they were. Mr. Carri- 
gan. I think, ft^oire to the petition, aud that was ' 
b «i om to in Mr. Coly;ir'6 office. 
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Q. You knew that the Legislature was con- 
Tened':b> the Governor? A. > eB. sir. 

Q. 'And that it was in session? A. Ye«, sir. 

Q.' And that there were forty-five or filty 
members present? A. I un'^erstood that there 
were some fdrty-rodd metibers present, perhaps 
forty-nine. 

Q. What number do you think oonstitute'i a 
quorum? A. I understood that fifty-six made a 
qiv^rum. 

Q. You thouarht you had a right to detennine 
whetherttaere«was a quorum? A. I understood 
that toere was Qot that number here, but how 
the fact ^as I do not know, because I had not 
be^n up to the Leirielature. 

Q. Uusnottfae I/egisiatare a right to make 
rules for its own proceedings and to regulate 
those proceedings? A. J think so. 

Q. You spoke of that raeetiug at your office? 
Aj Yea. sir; dowa on C dar street 

Q. Who d d you see there that evening? A. 
Speaker Ueiske.l wns there; Judge Brieo was 
there, and Judge Frazier came in there some 
time while we were there; and I suppose that 
Dr. Hughes was there, I)e6au8e he was occupy- 
ing the/>Mce wiih me.* 

Q How long had they becu there? A. Well, I 
do not know. They were there a while, and 
then went out:. 

Q. Was this question discussed in yonr room 
that evening? A. Kot that I remember, be- 
cause it had all past. It was after the adoption 
of the Constitutional Amendment. 

Q>'l^ati8 according to your memory of it? 
A. Yes, sir; it was after the writ of habeas cor- 
pus was discussi d. That is all I know of that. 
Mr. Muliov said it was just after Speaker Heis- 
kell bad dec ared that were was a quorum. I 
am sure it was after the disposition of the writ 
pf habeas corpus case, and after the defendants 
were all discharge<i : 1 am sn eo( tbat. 

Q. Did Hpeaker Heiskell hav^ anything to do 
with the cottoa case ? A. Ko, sir. 

Q. Well, Mr. MuWoy said that Mr. Colyar 
came in? A. I did not understand Mr. Mfiuoy 
to say tii^t. J udge Shane said that Mr. Mulloy 
Wiis i I there. 

Q. Was there any meeting at your office at 
all, upon the subject of the habeas corpus ? A. 
None whatever, except that event|rig- 

Q. And you never made it a topic of conver-r 
sacion in your offi c ? A. The evening that 
Williams was arrested I know that they werein 
there, and Judge Frazier wrote out his judgment 
there in my office, and Mr. Colyar wds in there 
that evening, and Judge Brien. 

Question t>y Mr. Ewing— The evening that 
Williams was released, do you mean ? A» The 
evening that Williams wa» released. It was 
late m the evening and the Sheriff wanted fo see 
Judge Frazier, and he oame the e and wrote 
out his decibion in my office. I think it is very 
likely that Mr. Colyar was in there that eve- 
ning. 

Q. What was the state of yoUr mind. Judge 
Gaut, tovraids the Legislature at that lime? 
Were you friendly to the adoption oi trie * bnsti- 
tutional Amendment, or opposed to it ? A. I 
was unfriendly to ihe adoption of the amend- 
ment. 

Q. Very decidedly ? A. I do not know that I 
was very decidedly opposed to it; but that was 
my opinion about it. 

Q. Do 70U think it is proper formemberdof 
the Legislature to oe encouraged to absent 
themselves irom the Hou^e, and to be encour- 
aged to stay away and r^efieat any particular 
measure before the Legislature? A. No, sir, I 
do not think that that was pr6per, a.ud I con- 
demned it all the time. 

Q. Was it proper to take any steps to bring 
about that result? A. No, sir, I don't think it 
was. I was opposed to that. 

jQ Well, you read that section of the Code to 
•Judge Frazier? A. Yes sir. 

Q Did you read that? A. I rend th»t pro- 



Tision in the coiistitati<m, and I read what is 
liitd down in the Upde in regard to this m titer. 

Q. It is only a wrongfhl and a wiUftil refusal 
to grant the. writ that 'subjects the Judge to the 
penalty? A. Yes, sir. ' 

Q. Well, would not the wrongful grantintr of 
the writ of habeas corpus be a m&lepieaiior 
too? 

Mr. Bwing^That is a question of law. I ob- 
ject to that. 

Mr. TrimMe— Thev have got their own lawyer 
here, and they have nad the henefi*: of his opin- 
ion on their own side, and then they object to 
the asking of a liegal question. 

Mr. Ewing— X deny that we have had any 
op nion f^om him at alL 

Mr; Trimble— \mong the first tilings he said 
was that he stated to Judge Frazier that this 
was a constitutional writ. But the. roomeiit I 
wish to test your witness, whose leiaral opinions 
you have had the benefit o^ then you interpose 
an objection. 

The question was then put to the court, and it 
W)is decided by a vote of 11 ayes to 8 noes that 
the question should be answered. 

A. I think the willful and wrongftil granting''of 
the writ of hnbeas corpus, if oorruptfy, wr«»ng- 
fully and willfully done, is a misdemeaaor, 
tKongh the statute does not maite it one. But 
if he bad wrongfully granted it, believing that 
it W88 right to grant it, that would be no crime 
or misdemeanor, but if he dhl it from corrupt 
motives. I think that it would be a misdemean- 
or at common law, altjiough the Cod^ does not 
make it ko. 

Q. W/)uld the wrongftil and willfUl granting 
of the writ be a misdemeanor? A. No, sir, 
the wrongiui and Willi ul granting of the writ 
would not be a misdemeanor if the Judge 
thought it was right. Amanmaydo a ttains 
and do it-on pui-puse and>it may be wrong, but 
if he believes it is right he is not guilty. 

Q A man c:in willfully do that which is 
wrong? A. I don't say ttiat. X gay that if a 
man does what turns out to" be wrong and an 
error in judgment, that that is no crime, but if 
he had a corrupt and improper motive, that 
would be a misdemeanor. •' 

Q. When yon approached Judge Frazier, 
what did he say to you? A. He baid, you are 
going' to get roe into trouble. 

Q. W hat did that mean? A. It meant that he 
did not want to grant the writ. 

Q. What did his saying that you would gek 
him into trouble mean? A. I don't know as to 
that. I have stated t- you the tacts. I am wil- 
ling to give thecoiut my interpretation of it, if 
they wish it. 

<4. I ask you what you understood him to 
mean when he said that you would get him 
into trouble? A I Will state to the court what 
he said, and then if the court wishes my opin- 
ion, I will give it. 

Q. I don't ask you lor ycTur opinion. What 
was your understanding of his meaning? A*. 
I cannot distinguish between my opinion and 
my underbtanding. I wi 1 give it if the court 
desires. He saidtonie, you are going to gret 
me into trouble. 

Q. What sort of trouble? A. He did not say. - 

Q. Wh'At sort of trouble was he to get into? 
He was just exercising a judicial function. A. 
If the court desires . I Will give my opinion 
of it. 

Q. What did you reply to that? A. I replied 
that the writ of habeas corpus was a constitu- 
tional writ, and one that could not be denied. 

Q. In any case? A. I just stated that to htm, 
and tnei) after we got up to Mr. Colyar's room! 
read the law to him. 

Q. Did he grant the writ reluotafi^^ly? A. I 
thouj^t so. < 

Q. How lonr did it take him to girant it! A. 
He was a good long while. 
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Q. How many minutes? . A. He was three- 
quarters of an DOUT. and may be an hour after 
we got him np there. ' 

Q. Were there any authorities proftnced? A. 
None, only the Code and the constitution 

Jadge Gaut— I wish to make one explanation. 
When I was asked the question if I did not 
think it wrong for the. jnembe s to stay away 
and endeavor to prevenx a quorum, P«aid that 
I did. I was asked also if I was not opposed to 
the constitutional amendment. I was opposed, 
but while that was hO, I was equally opposed to 
any member resigning his seat or going home. 
t thought they oufeht to go there and Tote 
against it, and record their votes anu make their 
record r!ght,and that it was all improper for men 
to resign and stay awav to prevent a quorum. 
1 60 talked and said in this town. 

' TB8TIM0NT OF JUDGE BRIEN. 

Judge J. 8. Brien was next sworn as a witness 
for the defense. 

QuekUon by Mr. Bwing— What is your name? 
/A. John S. Isrien. 

Q. Residence ? A. Davidson county. 

Q. Were vou present on the ocoafion spr.ken 
of by Mr. Mulloy? if so, state what occurred and 
what was the occasiun ot your being there ? A. 
I was present at Judxe Gaut's oifi'ce at the time 
mentio ed b> Mr Mulloy. My most distinct 
recollection i^ that I went to Judge Gaut*8 
office for the purpose, of consulting with him 
about the cotton case of which he spoke. 
My recollection now is that after I had beeu in 
the office some time, and after I had got nearly 
through with the business, that Judge Frazier 
came into the room. Some time after he came 
in, Mr. Heiskell, Speaker of the House, came 
in, and we entered into a general conversation. 

Q. Judge Brien, ler me ask you Just there, this 
question; I believe Judge Gaut stated that Mr. 
Beskell was tbere at that time. How is tlut ? 
A. I don't know. I have no knowledge of it ex- 
cept what I deirived from Judge Gaut. But 
while I was in there Mr. Mnllo / came to me. 
Mr. MuUoy and myself were engaged in a heavy 
suit. Mr, Mulloy said we coul<f compromise the 
case, and I told him I would be out directly and 
see him about the case. Mr. MuUqy went out 
Judge Qtitut, Judge Fi^azter, Mr. Heiskell and 
myself were in the < ffice at the time. Mv re- 
collection Is that Dr. Bughes was in the office at 
the time. But 1 have no recollection of Howell 
Webb being in there at all [f he was there I 
have now no recollection of it. 

Q What time was that, Jtudge Brien? A. 
I>o you mean what time cf dayr 

Q. W as it after or before the habeas corpus 
case was disposed of? A. It was several days 
after the habeas co pus case was disposed of. 
I come to that conclusion the more readily be- 
cause I never had a word of consultation with 
Judge Frazier, nor was I in his presence du- 
ring the time that that habeas corpus case was 
tried, except as an attorney at the bar, until 
after it was all-over. At the Criminal Court 
room. Captain Heydt was before Judge Fra- 
zier, and ne was discharged. I never spoke^to 
Judge Frazier on the subject of the habeas cor- 
pus case in my life, except as an attorney. Ac- 
cording to the best of mj recoUeciion, it occurs 
tome liow that this was several da^s after the 
trial of the habeas corpus case, and indeed, after 
it was all over. 1 tried to ioj get the case, as I 
a' ways try to forget the minute details of every 
trial in which I have been engagea. 

Q. It wasn't, at all events,* during the time of 
the habeas corpus case that Mr. Mulloy came in 
there, ^M It? A. No. sir; it was af^er the trial 
was all over. Accordicg to my best recollec- 
tion it was several days afterward. 

Q. You were not with Judge Frazier during 
the trial ? A. No. sir ; I never spoke to him on 
the subject except as an attorney at the bar. I 



never bad a private conversation withhira in 
my life on the subject. 

Qk ihen you don't know anything in regaod 
to his opinions as to the action of the memoers 
of the Legislature? a. ibdo not, sir. Judge 
Frazier, although I had seen and known him 
here, and, if I may be allowed to say sOy always 
regarded him as a Radical, still I nevir. had a 
word of conversation with him that I remem- 
ber, in my life, on the subject of politics, and he 
never was in my office that I recollect of, nor 
was I ever in his office. I d*^ n't remember that 
I ever met him in a law office in the city of 
Nashville, except on the occasion, to which 
reference has been made, at Judge Gaut's of- 
fice. 

'Oro88-lRommin<Uion—Qae6iioji. by Mr. May- 
najd— What time in the day was it when you 
were in there ? A. It was m the afternoon. 

Q. What time in the afternoon ? A. Perhaps, 
towards the middle of the afternoon. I am not' 
sure as to the hour. 

Q. What month was it in ? A. In the month 
of July ; that is my recollection. 

Q. Very warm season of the year ? A. Yes, 
sir. 

Q. Weilt how did it happen that you got into 
the back r )om ot the office, and that the door 
was shut ? A. I think it is a mistake about the 
door b* ing shut. It it a glass- door I believe. I 
think the door was open. 

Q. What writing were yon doing? A. Mr. 
Muiloy is mistaken about that. * 

Q. Was Mr. HoweU Webb writing? A. I did 
not see him there at all, and do not rei^ember 
that he was tbere 

Q. Yoif say that he had gone there to talk,and 
was talking with Judge Gaut about the cotton 
casd? A. Yes, sir. 

Q. Well, what was the conversation? A. We 
talked about the division or the cotton. There 
were three claimants for the cotton. My client 
claimed a portion of it, and his client claimed a 
portion, and we were endeavoring to arrange 
matters so as to avoid a collision. 

Q. That was in the Federal Court? A. yes. 
sir; suit was brought against Mr. Fuller. An 
action was taken for replevin. Mr. Fuller 
filed a petition to remove the case to the Fed- 
eral Court. 

Q. Was the Federal Court then in session? A. 
No, sir. 

Q. How long was this before?^ A. It was the 
Spring term, I ttfink. 

Q. well, you think Mr. Mulloy is mistaken 
about your being shut up there in a back room? 
A. I think he is mistaken, but 1 do not think 
he V ould state anything wrong intentionally. 
He was mistaken in regard to the door being 
stiut. 

Q. How was it about the other time when you 
Went there and t ok M'^. Colyar along? A. I nev- 
er went there with Mr. Colyar in my life. Mr. 
ColyarVas not there that evening, according 
to my recollection. , 

Q. Then is Mr. Shane's account of that true? 
A. Mr. Shane stated that Mr. Colyar was there, 
hut he was not there, and I think he is mista- 
ken if he places him there at the time referred 
to. 

Q. Well, you heard Mr. Shane's testimony. 
Mr. Mulloy fixes the time. A. Well, I think 
Mr. Shane is mistaken in saying that Mr. Col^ 
yar was there when I was there. However, I 
may be mistaken myself. 

Q. Were you a member of the Legislature at 
that time ? A. No, sir. 

Q. State what you know of a purpose and 
plan to defeat the actien of the Legislature by 

Sreventing the assembling of a qhoi^m. A. I 
oa't know anything of my own knowledge 
about that at all. 

Q. Do you know whether any caucus met for 
that purpose? A. I -do not. I never knew in 
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my life of any mdethig being h^ld on that snb- 
jeot. 

jQ. Do Toa Icnow whether ahy oonferenoe was 
held with members of the Legislature on that 
subject? A. I do not, sir. 

Mr. Bwiog— This is all new matter, may it 
please the court, and not anything which was 
Drought out in our ezaniination. 

The witness proceeded with his testimony as 
fellows:. * • 

I had some conversation witb Judge Gaut on 
the subject, and I had some Conversation with 
others perhaps; I had some conversation with 
the e<3itor of the Gazette upon the subject of 
what I understood was being done in the Leg- 
islature. I was not* in the Legislature, that I 
femember myee^f. 

Q. Do yoii &now whether a purpose was form- 
ed bj members of the Legisiatare or by other 
parties not conneeted with the Legislature, to 
prevent the assemblaare of a ouorum r A. I do 
not. I would not be likely to tnoW it. 

Q. What were your feelings toward the 
State Gover' ment f A. Of the most iriendlv 
kind. 1 defended the State Government on alL 
occasions. 

Q. Did you make any speech in which you 
said that the State Government would have to 
be swept away and overturned ? No, sir. 

Q. Did you make any speech of that kind? 
A; No sir. 

jQ. Who employed you as counsel in this case? 
A. The friends of Mr. Williams and Mr. Mar- 
tin. I don't know ,who they w^re. I was told 
they were the IWenDs of Mr. Williams and Mr. 
Martin. I bad nothing to do with the case 
originally; nothing to do with the getting out of 
the writ of habeas corpus, but after this was 
done, and when the case was to be tried, I was 
spoken to by some of the firiends of Mr. Wil- 
liams. 

Q. Who paid you your fee? A. I have liot 
been paid auy fee, and do not-expeit any. 

Q. Then you volunteered? A. Upon my part 
it was voluntary. 

Q. Well, was it so upon Mr. Colyar's part? 
A. I don't tmow^ anything about his arrange- 
ments. 

Q. Do you know his feelings towai^dthe fttate 
Government? A. Idenot. sir. 

Q. Toward, the United States Government? 
A. So. sir, I i.ever heard Mr. Golyar spe»k 
about it. 

Q. Was Mr. Colyar in the rebel Congress at 
Richmond? A. I understood he was. 

Q. Did he have anythiag to do with getting 
up the petition for the writ of habeas corpus? 
A. I think I was not in the city at the time the 
petition was made. Perhaps! was at Frank- 

Q. Were you sent for? A. I came back from 
Franklin of my own accord. You ask me if I 
ever made any declaration in my argument. I 
stated to the court that less than i quorum 
could do no business. 

Q. I want you ti) state whether von had not 
spoken in a speech against the State Govern- 
ment, and whether you did not know of a pur- 
pose to overturn the existing Htate Govern- 
ment? A. I nev<»r ma^le in my life any speech 
advocating hostility to the State Government of 
TenQessbC. I haVe spoken very severely of 
some officers' of the Government, and I have 
spoken of their mal-administration, but as far 
as the State Government was concerned, I was 
in favor of its organization and nave defended 
tha^ Government on all occasions. 

Q. Did not you make a speech at Shelb/ville? 
A. Yes, sir. i . 

Q. In which you expressed hostility to the 
State Government and announced that the Gov- 
ernment should be overthrown? A. No, sir, I 
said that Brovtrnlow's Government as he pro- 
posed to carry it on was inimical to the best in- 
terests of the oountiy, and that it would be 



oveHomed, and that I did not think the time 
would 1)6 long before the people would take the 
reins of government into thrown hands' and 
tfweep away Brownlow's Government. Mj 
speech was reported dilEerently I know. 

Q. Did you know that there wa8 a purpdfle to 
prevent the ratification of the Gonstitationai 
Amendment by 'the Legislature and thereby to 
prevent the State Government frt>m being re- 
cognized by Congress, and > to toUow that up by 
setting aside t tie State Government and appoinf- 
ing a Provisional Gov»mme t for the state of 
Tennessee? A. I have no knowledge of any 
suoh thing. 

Q. Did you ever hear anything "of the kind 
oonfessedr A.<No,sir, I never heard anything 
of the sort. I have heard a. great many men 
say that they preferred to be under a military 
government to being under Brownlow's Gov- 
ernment. I heard a great many say tiiat Iwtli. 
before and after that time. I was opposed to 
the c6nsitutional amendment m} seCf. 

Q And you ^ay that you thought and so ex* 
pressed yourself that those men who were re- 
signing and who voluntarily absented them- 
selves trom their seats in order to prevent a 
quorum, were guilty of a wrong and tvillAil 
violation of their duty? A. I made no such ex~ 
pression. 

Q. WhatwasVour oi^nion? A. My opiidon 
was that the members of the General Assenibly 
who were elected and who assembled here 
should vote against the constitutional amend- 
ment if they were opposed to it. I was opposed 
to all revolutionary movements, and I spoke the 
same sentiments several years ago, that this 
conduct would produce more harm than 
good. 

Q. Do you know whether there were a large 
number of armed m^n hete in the city who 
were proposingto go up there and "clean out 
the Legislature/' as they expressed it? A. I 
have not heard of it. 

Q. You beard no talk ol it on the streets? A. 
No, sir. 

Q . Nothing like that? A. No, sir, and if I had 
he^rd any thing of that sort, J. should have de- 
nounced it on the spot, and if I had believed 
that my action was re(}uired, I shou tl have 
taken steps to prevent it. 

Q.-How long were these transactions that 
occurred here prior to thp riot at New Orleans? 
A. I do not remember when it was. I never 
took particular notice of dates. 

Q. Who gave the Sheriff his directions and 
instructions with reference .to executing his 
precept on the Sergeant-at-Arms to the mem- 
oers of the Legislature? A I suppose that the 
writ itself commanded him what. lO do. I will 
state this, that the Sheriff asked me about it 
and I told him to obey the writ. 

O. Did you instruct him to break into the 
Capitol? Q. No, sir. I did not know that there 
was any necessity for it. I told him ili was his 
duty 10 arrest the parties 

Q. You say you were present when Captain 
Heydt was at the Criminal Court? A. Yes, 
sir. 

Q. What, time? A.Early in the morning, 
til at is, alter the ordinary meeting of the comrt. 
I live six miles in the country, an»i after I came 
in I went over to the court room. ' I think it 
was in the morning. 

Q. Were there many persons present? A. 
Verv few^. 

Q Who was in that office? A. If there was 
anybody there but Judge G»iUt and Judge 
Frazier and the Sheriff, I nave no knowledge 
of if. Perhaps there were two She* iffs there. 
Q.What is the reason i hat Capt. fieyd(; was not 
allowed to have tne couhsel that be wanted? 
A. Who? Capt, Heydt? Inever knew that he did 
not have the counsel that he wanted. 

Q You heard his testimony on that subject? 
A. Yes sir, but I had not heard of it before. 
This ii the first time I heard of it. 
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Q. Was tiis case disposed of before t&e or- 
dinary tome for the ^semMihY of the House? 
A- I oon't really remember what* precise time 
ft Tv^as disposed of. 

Q. Ton spoke of having a oonferende with 
the editor of the Nashyille Gazette! A. Tes, 
sir. 

Q. Statfwhether he wa~ in favor of over- 
tcgcning the State Government? A. No, not in 
favor of overtnrninar the Srate Government, 
but I think he was in favor of having the mem- 
bers of the legislature, who were oi^posed to 
the constitntional amendment, stay away firom 
the Capitol. ^ That was what caused me to 
speak to him about it. I told him I thought he 
was w^rong in that, and that he ought not to 
encourage any such thing. - 

Q. Bid yoa hear any of the members at- 
tempting t'^ dissuiEMie them froih Che course they 
were pursuing? A. No, sir. 

Q. Well, did you attempt to induce your two 
clients to go back and take.their seats and de- 
mean themselves as orderly members of the 
X«|p8lature? A. No, sir, it you will aUow me 
to fctate it I will say that t don't kn6w my 
Clients. . I did not visit the Legislature. 

Q. Theh you used no effort t6 induce any of 
tbe^recusant members of the Legislature to 
keep in their places ahd not to pursue the 
course yon saw they were pursuing? A. Not 
that I remember. ' 

Q Do. you know whetiier Judge Ghiut did? 
A 1 don't know sir. 

Q. Well,didMr.Colyar do it? A. I don't 
know sir. 

Q. Did Judge Frazier do it;? A. I don't 
know^sir. 

Q. Did you ever hear him give any advice? 
A. I never heard him give any advice except 
on the trial itself. 

JB^diraet-JSo<im4naH(m.—QvLe6tloii by Mr. Ew- 
in^ — You st^teihac on the occasion that Mr. 
Mulloy was in the room he came there to con- 
sult Tou a^out the Bankhdad case? A. Yes, 
sir, that Is what I f>aid. 

Q. He stated himself that that was what he 
came for?- A. Yes, sir, tnat Is what I under- 
stood him to state. 

Qaestioh by Senator McKinney— You spoke 
of the Brownlow Government, w hat was that? 
A. My opinion was that Brownlow had iio 
more regard for law than if there had not been 
any law on the statute book, that he acted only 
in accordance with his own opinions, and that 
he wr« not govj'ned by statutes at all. 

Q. What do you mean by Browtilow*s Got- 
emtnent? A. I mean Brown low's .own per- 
sonal control of the government. I did not 
mean that the State or Tennessee belonged to 
him, or that he had any control over it, and that 
it w^as no aiministration if it was tyranical, 
overbearing and without regard to law. That 
is w^hat 1 mean by the Brownlow Government. 
When I apeak of the Brownlow ^Government I 
am not speaking of the Gt*vernment of Tennes- 
see. 

Q. You said his government wotlld be done 
away with? How woulci^that be? A. By the peo- 
ple meeclog together and voting hinuiown. 

Q. By conv<^n^ons? A. My purt^ose Was to 
C'iU a convenrion of the people of the State of, 
Tennessee to amend the constitution so as to let 
every man in the Stite of Tennessee twenty- 
one years old, white oy black, vote at the elec- 
tions, and In thjitevent, and if that w«s carrifd, 
that Brownlow would stand very little show ih 
the State of Tennessee. These were my views 
thei, and those are my views now. 

Q f oald that be done constitutionally, or 
revoutionary? A. It is m,t revolutionary. The 
bill Qi righis granted to the peope the right to 
meet at any time they chose and aiter their 
fbrm or* government, being geverned alone by a 
republican form of government. That same bill 
of 1 igrh ts gives the nght to the people tp assem- 
ble whenever they shall think proper toobange 



theiir Constitution, and to meet the esdgencies of 
the times. That was my opinion then and now. 
I waut to state distinctly that I nevei* harboi^d 
in my mind one moment anything like a revolu- 
tiont I was always opposed to it in every case of 
the word. My idea is that in revolutionizing 
governments at all it is to be done at the ballot 
box, and bf the people themselves. ' 

Question by Mr. Maynard— It has been de- 
cidei by the Supreme Court, has it not, that 
that is the State Government which is recdg- 
nized as such :»y the Federal authorities ? A. 
Yes, sir; tbey have said that the State Govern- 
ment recognized by the Federal Government, 
and not in. oonfl ct with the Government of the 
UnitedStates, is always to be recognized by the 
United States. 

Q. WasthatsointheBhode Island case? A. 
I think not. sir. 

Q. And with a view of carrying out this 
plan which has been brought out by a member 
of the court, wasn't it very important that 
the Federal Governmentshoutd be prevented, 
if possible, fiom recognizing the Brownlow 
government, as you call it? A. No, sir, not in 
niy estimation. The recognition of the Govern- 
ment of the State of Tennessee by the Govern- 
ment of the United States was very far from 
miiitatina: agaln&t any view that I took. It 
rather strengthened my view. But I think 
that the Statehad a right, uhder the bill of 
rights, to modify its constitution. If it had 
been a military government there might have 
been some question abeut it. 

Q. Wbodid^ you propose should initiate this 
movement? A. I proposed to do it myself. I 
studied it a great deal 

Q. Do you suppose that a citizen has a right 
to btir up movements of that sort? A. Siir up? 
I don't use that term. 

• Q. Well inaugurate? A. I don't use that 
term, but I hold it to be the right of every citi- 
zen in the State of Tennessee to entertain and 
express his own views In regard to the govern- 
ment, and to Induce every man by legitimate 
and honorable means to agree with him im his 
plan of government if he can. 

Q Was this opinion of yours entertained by 
others than yourself? A. I think it was enter- 
tained by several others. 

Q. Your client. Judge Frazier? A. I never 
spoke to him on Che subject. 

Q. By your associate counsel? A. I believe 
I spoke to Gaut about it. but Gaut did not ex- 
aetly agree with me as to the propriety of it. 

Q. How many of you were concerned in this 
scheme at that tiine? A. No one spoke to me. 
but I believe I did not speak to any one except 
in a public address I made. 

Q. I think yoa said y(>u had consulted with 
others about the movement? A. I did not say 
that. 

Question by the vPresident— If the witness 
willpermitme, I would like to ask him one 
question. 

S. You speak of the Brownlow Government 
the Government of Tennessee? A. Yes, 
sh-. . 

Q. I would like to know what you mean by 
that. Do you mean that there are now twe 
governments? A No. sir. The President will 
verv.readily appi^hend that I was speaking in 
derision of it, and it was attaching to' my words 
more consequence than they ought to have. 
The Government of the State of Tennessee I 
understand to be the Government under the 
Constitution and laws of the State of Tennes- 
see, governed by officers who undertake to enr 
force the Constitution and the laws of the btate 
of Tennessee. And I hold further that what> 
ever laws are passed by the Legislature of the 
State 6f Tennessee are not binding upon the 
citizens of the State nntil those laws are re- 
p«:aled and declared null fuid void by the su- 
preme authorities of the btate of Tennessee. 
Therefbre, wheal speak of the Government of 
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the State of Tennessee, T mean that soyerament 
which is controled by the Constitutiou and the 
laws. Bnt when I speak of the goTemment of 
an Individual, I speak of htm as a usurper, who 
is not gdyerned and controlled by the' laws of 
the State bnt by opinions and prejudices ot his 
own. I speak of it in derision. 

Q. Then I nnderstand the witness to mean that 
he considers that yilthough Brownlow was 
elected as the liegislature of Tennessee was, 
that Bvownlow is a usurpei*? A. No, sir; I say 
Brownlow was legally elected, but, then, 
Brownlow cho e not to enforce the laws 6f the 
State of Tenifessee. As I understuid it, then, 
and as they were written in the books, and to 
tnat extent he was a usurper. I don't say that 
he usurps the position he holds or was illegaliy 
elected Governor. 

Question by Judge Gaut— You stated what 

^ur opinions and yo- r policy were ^bout call- 
ng a convention. Please state to the court 
whether or not you did not mention it to me 
one day, and tnen please state my reply. A. I 
do not remember the exact words of thd reply 
you made to me. 

Q. i^tate wh ^t ber ornot I was not opposed to irf 
A. Yes, 5ir, I understood you as being opposed 
to my pi an.* I stated that before. 

TESTIMONY OF JUDGE JOHN M. LEA. 

Judge John M. Lea was next sworn as a wit- 
ness for the defense. 

QuesrionbyMrE' St— State your name and 
xesidenoe. A. John M. Lea. 

Q. State whettvsr you were Circuit Judge of 
the county ot Davidson in July. A. Well, sir, I 
was appointed in May, '66. 

Q. State whether or not you know the char- 
acter of the defendant. Judge Frazier. A. Yes, 
sir I have known Judge JTrazier for about 
twenty -seven years. I nrst knew him when he 
■ was Clerk and Master oi the Chancery Court at 
Pikeviile. I rode that circuit when I started 
out. He has always maintained the character 
of a truthful, honest, j ust man. I think he is re- 
garded by the community as a man who is con- 
scientious in the discharge of every public and 
private duty. 

Q. State whether you had any occasion to 
know Judge Frazier's opmion in regard to the 
State Government? A. 1 never conversed with 
him in my life on that particular questien, 
that is, since he has been living in Nashville. 
Last April, when the County Court met, there 
was no quorum. I ascertained that fact. I 
was then Judge of the Circuit Court. The 
business of the county was about to stop, and 
I went to see Mr. Stubblefleld, who .was the 
Attorney General, and Judge n razier, to con- 
sult with them and see whether application 
should not be made to Governor Brownlow. He 
was holding his court, and I got him to sus- 
pend busmess for a few minutes. He notified 
the Clerk that he would not be in for an hour 
or two. We went into some office in town, Mr. 
Stubblefled's I think, and I drew up a paper to 
Governor Brownlow. stating that the justice of 
Davidson county had no quorum, and that no 
jurors could be appointed, and the whole paper 
went upon the^res'umption that we were fa- 
vorable to the State Government. I know we 
stated in the paper that by giving commissions 
to the magistrates so as to rorm a quorum, it 
would tend to strengthen the State Govern- 
ment and miJce the people have faith and confi- 
dence in it. I wrote the paper, but I don't re- 
collect exactly what it contained. I suppose it 
is on file in the Secretary of >itate's office. Mr. 
Stubblefield came up to see the Governor. Ttie 
Governor was not here. We read the paper to 
Secretary Fletcher, and he told us to come np 
again, i remember that he either telegraphed 
to the Governor or that at ail events the com- 
missions were sent down to the court, and that 
the business of the court proceeded. X know 



that paoer eontains fHendly eentiifteirts to- 
wards this State Government. * I don't recol- 
lect exactly what it contains, bnt I am cenain 
I am correct about the purport of it. It was the 
first Monday in April, 18t6. 

Q Did the conversation you and Mr. Stnb- 
blefifld had with Judge ^azierat that time 
comport with the character ^of the paper, and 
was it trieudly toward the State Go?emment? 
A. Certainly It waS. 

Q. He was ready to acquiesce in anything? 
A. Yes, sir. ' ^ j b 

Q. Were you in town during the trial of the 
habeas corpus case? A. i was one day curing 
the trial. 

Q. Did you see Judge Frazier? ▲. I met 
Judge Frazier on the streets and be asked me 
where my office was. I told him I had no oifioe 
la town. He said that the matter was up be- 
fore him and that be was unacqnainted with 
parliamentary law. I thin\ he h&d neyer been 
a member of the Legislatui^. He was kind 
enough to say that he bad confidence in me and 
would like to consult me iirivately, that he 
would be thankful if I would look up the au- 
thorities and give him what light I could in the 
investiffation of the case. He said he wanted 
to do what was right, that he would be very 
glad if I would prdiiice the authority and con^ 
suit with him on the subject ^ oonfidentaaliy of 
course. I am sure thao in the cbnversatiou I 
animadverted very stromrly- on the conduct of I 
these recusant members and I am also sure that ' 
Judge Frazier concurred with me and tha«; we i 
bothreg)et>ed it very much. In a tittle whLe i 
he saia to me *-If you have no office in town, 
can't you come to my hous^?" I told him I could 
come out that I would have to go to Memphis 
in the morning. He replied that the ar^^ument 
would noc be through ai.d that her did not want 
to give his mind any bias until after the whole 
argument was made. But I did not go out to 
h-s house. I went to Memphis and neyer saw 
him any more about it. ^ . 

Q. 1 will ask you whether in that conversa- 
tioa you reierred Judge Frazier to any books 
and authorities? A. well I referred him u> 
Jefferson *s Manual, and told him tliat 1 was not 
very familiar with parliamentary law. I re- 
ferred him to Mansfield's Grammar and Hat- 
zell's Calls. 1 told him I supposed the lawyers 
would produce all these anthorities. He seemed 
to be very anxious on the subject and exhibited, 
as I thought, a painful anxiety to do wha^ he 
thought was righc. 

Q. Well, you undertake to state that in that 
conversation you ascertained the personal 
views of Judge Frazier on the subject. A. I 
think he concurred with methatitw^s very 
^impolitic and very revolutionary for men to 
abbent themselves from the Legislature. I 
know I animadverted on it tn very stron^^ terms, 
and I know that he concurred' with me. 

OroM Egaamtnation.— Question by Mr. May- 
nard— How lons^ ago was it that jou became 
acquainted with Judge Fzazier? A. In the 
sprmg of 1840. 

Q. He was a lawyer then?' A. Well, sir, he 
was Clerk and Master in the Chancery Court. 

Q. He was a lawyer sev^al yea^ before yon 
were? A. \es, sir, several "years before 1 
was. 

Q: What authority did you say you referred 
him to? A. I referred him to Jefferson's Man- 
ual, Mansfield's Political Grammar and Hat- 
zell's Cases. I told him I did not know mucli 
about, parliamenrary law; that I supposed the 
lawyers would produce all the authoritiea. 

Q. That is all you know ? A. Yes, sir, that is 
all I know. 

Q. Was there a good deal of excitement In 
the public mind? A. From the papers I sup> 
pose there was. I was in town very little, but 
from what I saw in the newspapers and from 
what I heard in town there was a good deal o i 
excitement. i 
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Qtiestion by Senator Smith—Do I anderstaiid 
yoa tosay tnat Judge Frazier signed that pa- 
per. A. les, sir. , 

Question by Mr. Maynard—You *8poke about 
a quorum of the County Coi^rt Tou drew up 
apaperur^ng the commissioning of the jus- 
tices? A. res. sir, and stated that if the oom- 
mif>sions were granted, it would tend to give 
more coofidence in the Sta e Government. 

The court then adjourned. ^ 



WEDNESDAT, MAY^ 22d, 1867. 
The court met at the usual hour, all the mem- 
bers being present' and the President in the 
chair. The records were read and approved. 

TESTIMONY OP GEO J. STUBBLEFEELD. 

Attorney-General Geo J. Stubblefl^ldwas the 
next witness called on the part of the defense 
and sworn. 

QnestionbvMr. Base— Mr. Stubblefield, will 
you state to the court what official relations yon 
occapy to the State Govemmenr, and how long 
you have occupied it? a. I am Atcomey-Gen- 
eral of the district whiei is oompo.ed of the 
counties of Williamson, Sumner and Davidson. 
I wab anpointe 1 in February, 1863, by the Gov- 
ernor of uie State, Andrew J hnson. 

Q. Have you held that office continuously 
ever since? A. I have sir. 

Q. Who was the Judge of that court at the 
time yon held that position, and who ha^ sub- 
sequently; been the Judge? A.' At the time I 
wa<» appointed Junge M. M. Brien was appoint- 
ed— Ibelieve he was, a few days before I wa$— 
by Governor Johnson as Jud«e of the Criminal 
Court, and he remained in office some time. I 
reclrcm through the year 18d3, though I cannot 
be posit ve as to the time. 

Q. Then Judge Frazier. was appointed by 
Governor Johnson? Has he he;a that office 
ever since? A. Yes, sir; he has held the offi e 

Q. Have'you been present at all the courts 
held by Judge Frazier in this city? A, I have, 
sir, every coart, 1 believe. There was one ourt 
during which I was sick, and I was not there 
all the titae. If I rf-membe^ it was in July, 
1884. My health was bad, but I wm there a por- 
tion' of the time. 

Q. Mr. Stuoblefleld, will you state to the court 
your associations otherwise thfm as an officer in 
that court with Judgi" Frazier? A. Well, we 
have associated together very cordially and 
friendly, and parncularly the whole time. 
Several reasons probably contributed to that. 
We were both old Whags; we were both run off 
from our home, and Nith amved in this country 
and adopted this as our homeland were appi'dnt- 
ed to office, and-nece<sarilj these things led to a 
very intimate relationship bt^twe^-n us, as he 
was Judge and I was Attorney-General, ard 
in addition to that, Judge Fruzier was a maa 
not having a.great deil of means; neither had I. 
I jvas living in the city au'i his family was in 
Bntherford county. His salary was not suffi- 
cient to support his family and' to go to a. hotel 
at that time. The result was In ad a bed In 
my room. Mr. SpurloclE was there; he was 
aske'^ to go there, and sleep, but he complained 
of imposing upon me and said he did not think 
it was ri^t. Judge Frazier then went. I sup- 
pose to Judge Gaut's office. I Jmow he left my 
office, saying he tiad imposed on me long enough; 
b 't stiir we asso iated t gether, probably more 
than anybody else in the city. For ihe reason I 
havebefoe mentioned, our relations have al- 
ways been kind and friendly toward each other. 

Q. Did he transact a great deal of his official 
bminess in your office While he was there t A. 
Yes, sir, nearly a' together. 



Q Did he stay in there? A. He read my 
books, when a question arose that he had dif- 
ficulty about it. Frequently I would go to oth- 
er offices and get him a book that he wished 
particularly to. e2camine on some « point. He 
made Ic rather his headquarters.. The truth is, 
I have been trying to remember where and in 
what office I nave seen him, . but I 
do not remember to have met witl^ him in . 
anybody's office except my office andTyour of- 
fice, wi^that exception, I don't remember 
to have m^^t him anywhere. 

Q In that connection you may state what 
were Judge Frazier's associations about the 
city of Nashville? A. WeU, I don't think he had 
a general ((fwsociation Of an intimate character. 
I thtnki know him well; he is rather a timid, 
anassumin^ man: he is not very tree to speak 
or to enter m conversation with a crowd at all. 
He was more intimate in his associations with 
yoti and me. and when Major Hickerson 
was here, I think he^ associated with .him. He 
did not associate much when he camenere; 
he attended to his business exclusively. He 
would come in the morning to the court house, 
and remain there flrequvn iy till dark. It was 
very seldom that we adjourned for dihner 
even. The jail was full and there^was a good 
dealof labortoattenato. We would hold for 
months at a time, a^d his associations were 
limited'Vith everybody except in his official 
capacity. What time he had to spend usually 
he spent in m^ Office, and sometimes he went to 
your office, being acquainted with Mr. Spur- 
lock. 

Q. Had you apy reason to know Judge Fra- 
zier's feelings toward the Government or the 
United states, or toward the State Govern- 
ment? A. Well, sir, i think 1 had. 

Q Well stare what they wre? A. I think 
his dispos tion toward the Government of the 
United Stites has bsen that of the most friend- 
Iv character. Since 1 have known him ; which is 
for twenty -five or thilrty years, I never knew 
an\ thing to the contrary. As t> the State Gov- 
ernment,! am satisfied that Judge Frazier's 
relations toward it have always been of the 
kindest character, and I never h«'ard a word to 
the contrary during our whole associations 

Q. Do you think yoa taUed with Judge Fra- 
zier as much as any other man in the city of 
Nashville, and h ive as much right to know his 
ODinionsas any other man in the city? A. 
iVell, sir, I might be mistaken about it, but I 
don't think i couM be mistaken about it. I 
was with him too much to bj mistaken. He 
lived for a considerable time in Rutherford 
county, and wthru he came here he "ame to my 
office and remained there and sot his meals 
somewhere else. Ic was impossible for me to 
board him or I should have boarded him, as I 
had my relatives in the house. X am sarisfled 
that our relaUons were of the warmest charac- 
ter, and I can give you some . reasons fur that. 
I remember well when Governor Johnson pre- 
sented h.m with the commission. He declined 
to take it. saying that he had not lived hrre 
previously; that the Federal lines were just 
outride of here; that he lived out in Rutherford 
county; thtt it would certainly lead to his de- 
struction; tliathe would be torn up if he ac^ 
oeptei any position of taat soft; and then he 
modestly declined, saying he did not think that 
he was qui^lified to hold the office, or some- 
thing to thac effect. Governor Johnson said, I 
am well acquainted with you and know your 
qualifications Irom reputation. Now I know 
you cannot do much ^ Jud^e at this time, but 
this is a mere entering wedge. If I can get 
one court in opesation sucoessiully, that is an 
entering wedge towards organizina^ the Judi- 
ciary as we advance our lines. I want vou to 
assist me in t)i<s organization. For f^at rea- 
son Judge Frazier accepted the offi-e, for I was 
in oommunicatioa with him all the time and 
know that this is so. Well, then, I know that 



110 



npoBB another oocMiOEH-probftbly the ootintry 
don't ffenerallj know it--tbe magistrates had 
heen eieoted here nnder the franchise law. I 
belieye Governor Brownlow hAd refused to 
oommisslon the magistrates, s a jing. probably 
that they had been eiecte'l in yiolation of the 
firanchise law. Matters went on in th^t way 
^ until the April court met, then Judge Jf'razier, 
Judge IM and myself got together. I don't 
know whether this was brought about by Juilg6 
Frazier or by Judge I^ea. I think probably 
both of them spoke about it before I did ; any- 
how, we all got together. Oui} feedings were 
with the 8tate6ovemment; we desired to see 
it move on. We concluded to use our influ- 
ence to get the magistrate's oommissioos. That 
instrument was draWn up. I reckon that it is in 
the Secretary's office now. It was signed by 
Judge Frazier, Judge Lea and myself. "We 
all concurred that it was a matter of necessity, 
and that if the magistrates were not commid- 
sioned, that woula throw difficulties in the way 
of the organization of the State Grovemmenf. 
He had always been considered as a Fnlon man 
and as. going with the Kadical party, and voting 
with them in all elections after he was entitled 
to his vote. It was agreed that Judge Lea and 
myself shotPd go and see Judge Frazier. Then 
we went up to the Capitol ana found that Qoy. 
Brownlow was not in. We spoke to Secretary 
Fletcher. Mr. Fletcher said that Gov. Brown- 
low had refu ed to cpmmisslon these men, and 
spoke rather short and ' hastily at the time, but 
not offensively, to us; but he said that the de- 
cree was absolute. I remember what we Faid 
to him ; it was, in substance, that it would ftir- 
ther the interests of the State Government, and 
would aid the people m relation to their position 
towards the State Government, and enaole him 
to run it. We said, also, *you cannot run the 
State Government withoiit money. No tax has 
been laid) and unless you get the magistrate's 
commission, thiere is nobody to lay a tax; and 
that necessarily drives everything into anarchy.' 
Xhat was the talk we had. 

Q. That Was in April, 1886 ? A. That was in 
April, 1866, according to my recollection. It 
Was at a quarterly term, and the magistrates 
were there and making a heap of fuss 

Q. State whether or not in t&e administration 
ot the law in his charges to juries and irrand Ju- 
ries, it has e^or become Judge Frazier's duty 
to charge tfafem in regard to effenses of apoliti- 
cal nature; and whether all classes o<;cupyiBg 
various relations to the Government have not 
been tried by him? A. That has been his cour-e 
of conduct always. We have tried Federal ' sol- 
oiers, we have tried ret»el boldiers, we have tried 
colored soldiers, we have tried colored citizens 
of almost every variety, I reckon, that you can 
mention, from fall bloods to quadroons. We 
have tried all classes of people of this country 
for one offense or another. If L am capable of 
judging, his deportment has always been fair 
and correct, in regard to tfyose questions, 
whenever.purely pohtical matters were brought 
in by lawyers, he said to the jurors that these 
political pre;judi«e8 must have nothing to do 
whatever with the administbitaon of jastic^, 
and he told them that they were here to admin- 
iste r the law as it was. 1 s appose I have heard 
l^m e ay that fifty times. 

Q. Were questions of that charaeter argued 
before the Judge? A. Tes, sir, in a great many 
ways. Ihey have frequently been discussed 
before him, and I have always thought that he 
was a goed lawyer. He is not as quick to de- 
cide as some men, hut I fhink that if he has 
time to decide his opinions are as crediable as 
those of any man I ever practiced before In the 
State. 0»every occasion he always took pains 
to.oonsult the authorities, and if* he did net de- 
cide questions impartially I am unable to 
judge. 

Q. Was a question ever made before him in 
re^rdtothecoMtitutionaiity oi the acts of 



he decided unheditatinKly that he comidered 
this a proper Legislature and its acts valid, and 
thathe should administer them as fisf ae he 
was capable. I remember it, but I don't re- 
member the particular case. I remember the 
case was argued, and the Civil Bights bUI read. 
There was nothing very violent or very 
vicious. 

Q. Well, what have formerly been his charges 
on questions of that character? A. Well, sir, 
his charges have uniformly been in accordance 
with the laws as passed by the Legislature. I 
have never known him ,to take the respbnsfba- 
ity ot Bayinf^that any ract of the Leg-lslatoie 
was unconstitutional or void. He waa not a 
man to talk much aboutpolitics. 

Q. iioes that remark apply to acts of Oon- 
grresfl also as well as to acts of the Legislature? 
A. Yes, sir, when several acis of Congress 
were brought up there he just went along and 
decided them, i have known him to adjourn 
court to examine authorities, and to say that he 
would not render a decision^ till morning or 
something of that sort. 

Q, Mr. i5tubolefleld, were you present in JuIt 
1866, or were you in the city at all daring the 
trial of the habeas co^us case? A. y«8, sir, I 
was in the city and was present during a part 
of the trial. I know i -was not there all the 
time. 

Q. Did you have any conversation with Jud|te 
Frazier during the progress of that trial? A. 
Well, very little. I vlU UOl you what I know ' 
about that. My opinion is that Judge Fraiuer 
and myself had been in the CnminalGLerks of- 
fice looking, over some bills or costs and certi- 
fy^nff to th» m. i had been there. I think, and 1 
had innted Jiim to my office, and we were sit- 
ting there talking. Judge Gau« came up and 
notined Judge Frasier that he had a petition 
for a writ of habeas corpus. He seemea not to 
be apprized of anytiling ot the sort and I know 
I was not although I knew aday or two before 
that there was a difficulty. J was going to say 
that I went up to the Jbegislature and went 
intcGov. Brownlow'sroom. I asked the Gov- 
ernor how he was jgretting along with the Lsv- 
islature and he tola me thathe had made appU- 
catioa to General Thomas for forces, and tnat 
Captain Heydt had b^n s€int out and had ar- 
rested oae of the members, and that he would 
have (he others there in the course of a day or 
so. I don't think that any body cdse was in 
there, i ddn't remember whether 1 told Judge 
Frazier that or not. I know th' t when Judge 
Gaut came in the office I had no idea up to that 
time that such a thing as a petition for a writ 
of habeas corpus would be presented to Judge 
Frazier. I haa been notified that the parties 
had been arrested bytheGovemoa. 

Mr. Trim ole— Were they arrested by order of 
the House? A. He didn't tell me that. I think 
he said, **We have sent Capt. Heydt after 
them," and that he would have so-and-so here, 
and that he had applied to Gen. Thomas lor 
troqps. 

Question by Mrt Ba^t^What occurred then? 
A. When Judge Gaut came in there and nola- 



fied him, he seemed to consider for a moment^ 

it 

kwyerand 

a Judge, I had nothing to do with it, and got 
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I got up 
r Judge 



and made some remarks to Judge Gaut. 
was a matter of business between a law 
a Judge, I had nothing to do with it, an^ , 

to retire. There was an expression of , „_ 

Frazier that led me. to believe that he was dis- 
inelined lo have anything to do with it. I got 
n^. and he said, "Don't go, Ibr you are nyroon- 
btitutional adviser," in a jestirg way. I said, 
"Well, Judge, that is a matter I don't know 
anything about," and I walked outL and Judge 
Gaut asked him to go over to his oinoe or Coi- 
yar's office, and I think that Judge Frasier 
asked me to go alpng w^ them. I said, **JNo." 
We two went down stairs together, and I went 
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on, probably, to your office. They went aoioss 
the street, bat I can't say, certainly, whether 
they went into any office or not. That is the 
la9t I know of it. IthinkJndge Frazier came 
to my office the same evening, but I wonn be 
certain as to the time. That, however, is my 
reoollf-ctioB oi it, &nd he made this remark to 
me : "What do yon tlu^k ©t this case?" ''WeU," 
said I, ** Judge, it is a qaestion ttutt I never ex- 
amioed in my life, ana thereiore can give you 
no informatun abeat it." be and I were in 
periect confidence. He would say anything in 
the world to me, and i would to him. 1 hadfull 
confidence in him, and, would say thirge to 
him that I would not sfty on the streets at 
all. Then he said fo me that he would like 
to decide this case so as to keen those fellows 
in custody, but th.it he must examine the law 
and decide according to the law. if he could. 
V e seemed to exprv ss great anxif ty as to wheth- 
er he could decide the law or not. When a 
yexed question came up he always doubted his 
' d, although I think his judgment i* as coiv 
B that of any man I know. 1 would as 
Tusttohis Judgment as^ to anybody's. 
^ has always gone into questiobscf that 
_kbibiting great anxiety'. It takes him 
pvjAe time to come to a conclusion. He said, 
^*] would like to decide the case that way, but 
Imustdecldeittheway the law is it I can 
learn what the law is," and we parted. I thiak 
it was that evening afterwards ; I am satisfied 
about that. Nexi. day I went to the court 
house. I do not think he said much to me about 
whether he would grant the writ or not. I 
Just inferred It that way. I went up to the 
court house next dav, and Judge Harrison and 

50U spoke iipon tne question, and perhaps^ 
udge Qaut. it does not seem to me that Mr. Ck>l- 
Jar spoke, bat he might have said something. 
[r. Trimble made x speech) and asked the court 
to adjourn, saying that he was weaHed ud 
was just out of the Senate, and wanted time 
until next morning to examine the authorities. 
TBe court adjourned, although Judsre Brien 
insisted that he wanted to go off with his family, 
and th:it ho wanted the case finished that night. 
Perhaps he mentioned that these m«>n were 
imprifioned . Hie main object wad, though, that 
he wanted to go off wi h his family. Mr. Trimble 
insisted the other way,ana JudgeFrazier as I re- 
member, stood there and said nothing until they 
were done cavilling between each other, and 
acUeumed the court until next momiug, at 10 
o'clock. He lived in the country six miles, and 
I think it was unm that time. When he 
returned next day, I went up there, and heard 
Mr. Trimble make a speeon there. Perhaps I 
Ueard a little of Judge Brien's speech, but I 
tt4nk but a few words. I was out of the court 
bouse, audi heaitl persobS talking about Mr. 
Colyar*s remarks. When I went there in the 
morning my purpose was this. I was in lavor 
myself of holding the mei|kt)ers in custody. But 
I was hot saying anything, audi went up to 
boar whethcir Mr. Trinoble would bring up au- 
thority su^taining that position^ That is why I 
went ; for I had no onriostity about it, except to 
loam what the authorities were. It was a new 

guestion to me entirely, and one that I never 
ad examined, although I had been a lawyer 
for several yean. I went up there to hear 
what authority might be read, and then I think 
I went off. r^hatis ny opinion about It. I was 
not present when it was decided, and did -not 
know it at all until I ht^ard it upon the streets. 
Q. I will ask yoi;i whether some one or all of 
the eounsel for the petitioners, read to the court 
a section in the Code to the effect that the Judge 
should not hear the cuse at all until the prison- 
ers were brougl;it . into court? A. Yes, sir; 
there was such an argument as that made. 

Q. What was the ruling of the Judge upen 
thiM' point ? A; Well, he declined to take harsh 
action. He said tiiere was no necessity for that, 
that he wanted to have the question examined. 



and whatever was right he had mo doubt would 
be done. • He said that he would not send lor 
them, thatthey couM go on and argue the case. 
B e ref u sed to do it? 

Q. Wellijt was at his suggest'on that th's was 
done f A. Yes, sir; he refhsed to doit, out he did 
not do it in a dictatorial sort of way. He did it 
in a pleasant way. He said that the question 
could be af gued They insistt^d that a prisoner 
ought alwa> s to be present when his case was 
tried, but ho spoke pleasantly, but declined to 
do it. I never saw the prisoner. He was not 
brought in there to my knowledge. I never 
did see him to this day that I know of. 

Q. Mr. Stnbblefield,did you have any CQuver- 
sation with Judge Frazier after the argument, 
or did you see him ? Yei' sir. 

Q. Pertaining to the trial? A. Well he did 
not talk to me much about the dec sion one 
way or another. I thlnic he Baid-4» me mere- 
ly jbhat be would have bet^n- glad to decide it 
the other way, but that he considered the law 
was conjxai-y to what his incllnatioDS were. 
When they first commenced bolting he and I 
had, a conversacion upon it. 

Q. Well, what were his views at that time on 
that su>jectV A. I remember well what he 
said. When Andrew Johnson and the *'!mmor- 
tal thirteen*' left the IJegislature "I condemned 
It. I thought It was not right, and I am still of 
that opinion. 1 think a legislator should vote 
against what he thinks to be wrong— then he 
has discharged his duty, but he ought not to go 
away from the Legislature. He ought tore- 
ma n there^ This conduct is revolutionary in 
its character, to break up Legislatures in that 
way.*' Then he referred to the "immortal thir- 
teen.'* He said: "Icondemned tbeir eonduct 
then and have never changed my opinion s ince.*' 
That was before the habeas corpus case, and 
Was the only conversation we had, about it. 
But Judge Frazier does not talk politics. It is 
an accident if you hear htm mention polities to 
any human bein^. I have not heard him do it 
firequenily. It is very seldom, and then the 
question is likely to be raised by some one else. 
My opinion is that I r^iised the question when 
he said what he did. I am satisfied I did. That 
occasioned the subsequent rr marks in that con- 
nection in regard to that particular case We 
were appointed by Governor Johnson and 
everybody knows that there was a large major- 
ity of this community that were not Union 
men, and we felt that we not onlv had to act 
straight, but to be above suspicion, and we 
tried to shape our conduct in that direction. I 
knew that if I or Judge Frazier ever said any- 
thing to which exceptions could be taken, it. 
would be heralded through the papers, and 
that, therefore, we ought to be cautious. I of- 
ten let out something wrong, but Judge 
iVazier is not a-man of that sort. He don't say 
anything. 

Q, Mr. Qtubblefield. how long do you say you 
had known Judge Frazier? A. My recollec- 
tion is that I became acquaiilted with him in 
1840. 

Q. In the various relations of life what is his 
eharacter? A. Well, sir, I think his character 
is that of an upright, correct, conscieutioub 
man, in his private and public relations. I have 
known him for twenty-seven years, and I have 
known his reputation, and have been intimate 
with him as a lawyer and btherwise for that 
length of time. He lived close to me when we 
were both at -our original homes. Only the 
mountain was between us, and we were to- 
gether very frequently. This is the first impu* 
tation I ever heard against him in my lite, ei- 
ther in his private or his public relations 

Q. Judge Frazier, since he has been a Judge, 
80 far as > on know, has been in the habit of <U8- 
.onssing pohtics with no one, or atteu'iing polit- 
ical meetings? A. No, sir, I do not think he is. I 
think he never ran for the Legislature over 
there in his life. He ran far the conventiQ& as a 
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Lwyer? A. I think be was 

n the Chancery Court. 

) a man and a lawyer he is 
Yes, sir; he is my senior. I 
ilfty. five years old. 
at flfty ? A. I am. forty-eight 
jorty-Dinem Peceeiber. 

haviD^ applied to have s^me 
Led lor this county? A Yes, 

j??^Govemor decline to oommis- 
JM did not see the GoverDor, but 
Wm^ he declitied to commission 
sinthouflrhtthatthe law had not 
4 fe fcuted. 

that they had not been prop- 

.. Yes. sir; 1 think that he. 

fH^ons had voted who had not 

\^j^3 their certificates. That is my 

J^ the case. 

' resented to the Secretary of 

revenue depended upon their 

d? A. No, sir; this is i 

of the Assembly, and t' 

"^ nty Court. 

? A. Ye^, sir. 
any other author fty ? 
any other authority to lev^a 

^ unty Court refuses to elect 

=» there any remedy by law^ in 

^fr don't know, except there 
by mandamus. It' there was 
do not know how you would 
tor. 
;«Qen were commissioned? A. 
, 'decommissioned, 
.^tilnff that paper is the evidence 
^ 6t his feelings toward the 
.nt? A. No, sir^ i produce it as 
,^» andnot as his expression. 
'mT^^^ who were elected Justices 
^ a^lriendly to the State Govem- 
>yv5'^ir, X cannot tell you. 8ome of 
■— • -^re originally Gnion men, or 
', and I never found that there 
jhe contrary. 

;wdf them were not Union men? 

j« might be so. I do not know 

^till, I would say, in answer to 

. Masniard. that my opinion is 

tof some other persons, in re> 

iter. I don't think that there 

men in this country who 

own the State Government. I 

ihey wanted to hai^ea condition 

State. 

you to say that when you and 

ne he* e, that the prevailing 

-B-^iat which was in favor of the 

»jiirHik BO. sir; tbat \i my impres- 

-^j. • .«» _»-«i mJ^^^ ^®'® ^ think there weie 

^- ---r i&o^licit^tk:iii^maJi.d troops in the State. 

i^-Sl- ^S-^S^^I^^lWew that your action was likely 

■Qmw the press. A. Yes, bir. 

•i^?krom which side of the two po- 

' ,fl you anticipate that criticism? 

,*te it from the Union side, or 

A. I anticipated it from both 

at in ihe penormance of my 

^^py-Gteneral I would have to 

Wjf^ from the Federal army and 

"^^ rebel army, and I knew that 

ui in the discharge of my duty * 

&aid I had not acted fairly in 

^oi^iibke of the newspapers. What 

mi^^ those papers that were oen- 

,sar?»nfs of the State Government? A. 

, tg^^.fcg-^^anner was censuring them, 

;Ae;4^isju;itch was censuring them, and 

'▼^»^^«iBtte. I believe the Prbss and 

'"^m^ at the start, and ' was under- 

f*S«bior Johnson's orgmn. and I 

^^«^*But in those times it wiu nec^ 

,. _ ^M^ to be Very cautious. 
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Q. Well,' has nM tbe rebel pi*es«, aaa l)jrHiat 
I mean the press that was rebel before the war 
and during the wi^ been decidedly bitter and 
acSrimonions? A. wall, I think it was very 
bitter. 

Q. Do yon not know the fact to be so, that 
there were a great many men who were in- 
olin d to be UnlQn men who weredetei^ed from 
avowing their real sentiiipenttt? A. I do not 
khow ttut fact to be so, but it may be the ease, 
but I will tell T<m what I think, and what J 
have for some.tfme thonght, that those papers, 
io far as the action of the Legi^ature is con- 
cerned, did their fnen<*s more harm than good; 
that is my opinion abput it. 

,Q, Ton were right iH thUtf A. Well, I 
thought I was right i^bpnt it., 

Q. Wi'Il, has not the rebe^ spirit been exceed- 
ingly bitter^, bo^h in public and in private, as 
much so as it was permitted tp ht* all the time 
since you have b^en here? A. Well^ Air. May 
hard, 1 woaM s^y this about it, that I believe 
that the rebel papers have not tru)y rei'resent- 
edthe tru*^ senttments of tbis <k>inmuiiity. I 
am satisfled that'h majority ot the rank aminle 
of this 'community ('o nol endo'se many of the. 
sentiments that are there advocated. That is 
my opinion abbnt it. 

Q. liavd you beard any of the rank and file, 
ms you- denominate Ch«m, any of the citizens, 
making an^ public speeches or utttring any 
•protest against the outpourings of these news- 
papers? A. Weil, I heard them speak of it in 
pziVafee conviBrsation. and 1 talked witb those 
men. I lived in Warren county; that was a 
strong rebel countv, if ^o'l remember. The 
rank and tile weht into the re^-iUon in spite of 
their real di$$}>ositJr>n. But I always liad a kind 
of sympathy and feelinflr for those men. But 
sometimes I was compelled to close my mouth. 
Since^the war was over I talked with these mc'i, 
and I do not think that they wcte crim- 
inal. 

Q. Well, I understand you to say that the 
rank and flli^ were cowdd into that movement 
ih the beginningv and are cowed still by tliese 
leading dfominaiittg Influbnces? A. Weil, tAiey 
have been forced to this. 

Q. Well, have you heard any protects, either 
publicly or prjvatelv.on the part of any promi- 
nent man, or any innuential rebel, agaiust the 
course tliat the^e mt;n or these rebel v>apers 
have narsued, and the character of which ' ou 
have Just ^escrbbed? ' A. I do net th nk tbcrt I 
remenber of any public speeches dencvincing 
them. I thought that all m»'n v ei*e desirous ot 
pea<ie and quiet, but I cannot say any more in 
rejgard to this than what I have . seen in th- se 
jMpers. 

4^. You sp?ak of Judge Frazier as a lawyer? 
A. Yes sir. 

Q. It* I understood your testimony oorrectly. 
you said that he was a v«ry eound lawyer? 
A. Yes, sir, that is my opinion.* 

Q. Was ho deliberate in his conclusions? A. 
Yes, sir 

Q. You speak of his deciding upon the aets 
of the present yieneral Assembly, and i want to 
ask you whether this ca&e was right? A. Yes, 
air. 

Q. Were thoseacts called in question before 
him? A Yes, sir, it took place in this way, 
under the old acts of the LiegisUture there was 
a dau.e providing io regard to the sale of 
ap'rituous liquors ' to free negroes, and a frve 
negro was not allowed to have a tippling house 
annl he complied with the statutes in regard to 
this i-ase. Tnere was a statute in regard to ttie 
sale of liquors by a white man, which permits 
him to Sill to free negroes under certain dr- 
oumstances. Under the civil rights bill it waii 
contended that there was a repeal of the acts of 
the General Assembly, and on the other side 
ttiat the General Assembly had nothing to do 
with this o2»se ht all. 

Q. l>o.yoii reiei to the eivU righto bUl of 
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Oongrese or to <mr owb Legfelatnre? A. I speak el 
the civil rights bUl of Congress which was dis- 
cussed all oye'r the country, and ts'hich has 
ilnaliy been decided. 

Q. Do you kniw whether the validity of the 
pres4>nt,i5tateQovernm6nti)vas ever called in' 
question before that Judffe? A. Well, I can. 
not tell yOu who it was* I tried to think awhile 
ago 

Q. You don't remember who tt was? A, I 
don»t remem ber who it w>8. But I don't th ink 
it was of much importance any way. You 
know tbatmen sometimes get up ai^d fire at 
the wind. It w»s no set speech oi^ anything 
of that sorr, but I kno^ that Judge Irazier 
interfered and said it was not woith while to 
disease about It. 

Q. Youw^rehere, lundc-stand you to say, 
in July, 1866? A. I was. sir. . 

Q. Was there a good deal of fxci^ement here 
at that tidie? A. Well, sir^l think there was 
considerable eic<-itemeni:. 

Q. On the subject of the meeting of the Leg- 
islature an^ the passa;^ of the amendments? 
A. Yt-s, wr I tbinkthere was that kind of a 
general ex*iit ment tvMch anything of that 
sort Will ahvays produc". 

Q. Do you know whether the entire rebel 
elemfut hert? of which you have spoken, and 
its organ5», the press, were not using their in^- 
fiuence to prevent a qti^rwm and to defeat t^^e 
adoption €^ thfscoustitiitionel amendment? A. 
Well, that is my understanding that the pa 
pers were advocating that fort of course. X 
don't know wljie.ther the entire community 
were or not. I di i not say the entire com- 
munity, I said the entire rebel community. 
Q. We'l, the entire rebel ccmmunity. A.I.can- 
not answer for them, and the reason of it is this. 
1 had been acting all thv wh le wi*h the Kadi- 
cal party, and they did not talk io me much. 
Sometimes a man would drop an expression in 
my presence that wou'dnmke me feel that he 
did not desire that the Iifgislatnre should be as- 
sembled to pass 'he amendment; but as a gen- 
eral thing thev did not t Ik much about it to me. 

Q Do you know whether some of these men 
^ ho had formerly mnde claims of being Unloa 
men were o-operating and acting with th^m? 
A. I do not know that. ' 

Q. Were these refractory and recusant mem- 
bers of the L» gi»lature men wlio haa heretofore 
ciaAnedto be Cni^m men? A. Well, sir, that 
was my under&tanding, so far as I knew them. 
One of th( m was a member from my own coun-^ 
ty. This mntn I h»rt kn-wn ail the time, and I 
had known him to be u Union man 

Q. Well, did you claim to be a Union man ? 
A. Yes. sir; I have alwa)s oeen rec. gnized as a 
Union man. 

Q. DM Judge Brien claim to be a Union man? 
A. Yes. sir. 

Q. How was it with Mf. Colyar ? A. Ldon»t 
think Mr. Q»lyar was a Urion man, because be 
waseiectod'to tbe rebel Congress at the out- 
brea!; of the rebellion, and in lact, he told me 
thathe was there. 

Q How was it with Major Hlokerson ? A. 
Majer HicK«rson was a Union man, and I 
never knew anything t > the contrai y while I 
stayed in the county. He was battiinsf for the 
Union and for the maintenance of the laws. 

Q. Hpw was it with Williams andMaitin? 
A. i don't know. I never eaw them in my life. 
My uitd(*r8tanding was that they had all been 
Union men. but then it was just my general 
understanding. Bu^ this point I only saw stated 
in the papers, and 1 had no general acquaint- 
ance with them at all. 

Q. I will ask you whether the Legislature 
was not held up from day to day to abuse and 
denunciation, and ridicule and contempt, and 
Whether every unfavorable sentiment ot the 
conimunity was not hurled against that body ? 
A. Well, sir, I would say that the newspai^ers 
of Nasl^yHie wero'^i^ violent ih their expres- 
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iioas !tt ward to the aotimi of Uie L«i^«iare. 
I rememO^ very parttcalarly the viofeooe of 
the Daily GtLzeite. But in Justice to myself I 
will state that I never read the Gazettt* or the 
Banner very much since these oapers have been 
started.' Occasionally I looked into them. 
But 1 remember tha> on the occtasion of the ms- 
semblinK of the Legislature the Gazette came 
out with a very violeut article, which I thought 
was not proper to be published. 

Q. I will a^k } ou testate, lurthermore^wbether 
the individual members of the Legislature were 
nor. pointed at in d< riston. an m tde the -ubject 
of ridicule, its far as you know, by the rebel ele- 
ment of this communitv, and denounced by the 
rebel element ? A. I d<m't know that, Mr. May • 
nard. I ju>t know that the papers were al very 
violent toward the Le^ti lature, and would use 
any term of abuse that they could. Th^t is my 
Opinion an to the stute x>f tbe case. But I can- 
not state that it was a fact. 

Q. When I say the community, 1 mean the 
rebel element in tbe comro unity. A- I think I 
underbtand you. I tuink i know enough in re- 

eard to this point. .1 have had the piimt of my 
t'e destruyed by it, and I think that the papeis, 
some of thim, are a great disadvantage to the 
eommunicy. 

Q. I do not suppose you were in their coun- 
sela, butsimLly as being personally present in 
this cojnpanj and passing about and picKiat^ 
up information, I ask yuu this question, wheth- 
er the rebel element was opposed to the adop- 
tion of tbe amenament ? a. Well, »ir> I think 
that the rebel port on of the cfimmunity was 
opposed to the adaption, of the constituiional 
amendment 

Q. 1)0 J ou know wl ether there was a precon- 
.certdd attempt and a cvmspiracv to break up 
our present State Governmeotr A. Well, sir, 
if there was anything oi that sort I do not 
know anything about it. 

Q Was nothing of i hat sort ever said? A. I 
don't know. I never heard an intimation of an 
intentiun t«* bie k up the L^gislatu«-e. 

Q. There is a law on the stttute books, is 
there not, against sedition? Have you ever 
enforced' that l;iw in your court? A. No, 
sir. 

Q. Has that law been given in ieharge by the 
Judge? A. The old 1 >w wus re enacted b^ the 
first session of the Legislature. It was r- - 
pealed and then re-enacted, I think the bebks 
will show. 

Q Were you present in <iourt at the time 
Judge (irazier uft the court? A. Alter the 
habtas corpus trial? 

Q. After he was impeached? A. I think I 
was, sir. 

Q. Did you hear the address he made on that 
occasion? A. I did. 

Q. Flease state what he said of the character 
of thu tribunal that was to act uu«tn his ea^e? 
A. I think his remarks were p^iblisfaed in the 

Sapers. I would not 1 ike to try tu re^ieat them, 
ut I will try to tell you alt I know about it. 
A day or two after the articles oi impe <chment 
had been parsed, be did nut know whether that 
was an intimation t(» him, or whither he ^hOHld 
wait tilt after the Senate ' passed i<pan them 
So doubtful was he as to wbetber he had any 
authoiiiy to goon and hold court, that he talk- 
ed to ant about ii, anc^ 1 gave him my opinion 
that I ihuught he wms not 8usi>eoded until the 
articles were transmitted to th - Senate, and 
perhaps not untd afi^r the >enate should noti- 
£y him ; but at the sitme time, it was noubtful 
Whether after the articles tiad been trahsiuitu d 
to the senate, ana made known to the papers, 
whet her that was not a ,su.-> pension H» skit 
it was doui'tiul, and he was a day or two lipg- 
oring a ong, and didn't know >%hether (o stop 
orn<<t. He wonld noj} take up any important; 
cases, but just tried some small cashes jtinaliy 
he determined that he would udjuurn. When 
he hau deiermined tbat„ h > set upon his bench 



thev«. aii4saidtothe|iiry tlMi*.he was t^jag 
to a/iJjoum court. He said that there was »- 
great deal of business still bef^^re them, that tue 
Jail was full, and that he regretted very mucb. 
that the court had to stop, out said that liis 
superiors. (I think he made some such ezpres- 
bioB,). had sent forth the fiat that he should 
stop, that it was doubtful whether he had a 
right to go on; and that he had to be tried by 
the Legi lature, and whether they would coa- 
Vict him or not, he could not tf^ll, 

Q. Well, didnU he say more than tl^at? j^. 
Well, he ad say more than tiiat, but i cazmofe 
remember it. 

Q. Lidn't he say that it was unfiur, and thafe 
they had prejudged his case? A. Well, I cMite" 
not say about that. 1 remember ef his sayisc^ 
that he had to be tried, ana he may have said 
something in relation to ti>e court that was tx> try 
him, out if he said anything implving any dis- 
resiiect, i^ has escaped my reeollection, sir. 

Q Any unkind remarks he madereiractory 
onth.s court have escaped you? ^. )es, sir, 
they have escaped me. I never he^rd him. 
ma^Keany unki-d remarks about anybody; and 
1 think that if he had made an unkind remark, 
shuwmg that he was actuated by prejudice or 
anything Qf that kit.d, I should have noticed it. 

Q. iio yon rememberof some one ahnouncinji; 
or calling out in the court that the v v ere goings 
to eltct him Governor? A. I don't remembegr 
that that day. I think, pejrhaps. I heard bome- 
oi the common citizens say rhat. 

Q. I mean on the occ^ion I was ipquirins 
abjut, whenhe was making these valedictory 
remarks on the bench? A. I don't rtmember 
that. 

Q. Do ypvL know whether there was a suit ba 
the Circuit Court in the names of Williams and 
Martin against members o^ the L^giblature 
about that time. A. I learned that to be so. 
sir. I don't k now it of my oWn knowledge , bat 
then I underst' od it to be so« 

Q. i>id Mr. Br. en bring suit? A. I heard it. 
It is all hearsay. I have but little business: in 
the Gircuii. Court. The Criminal Court has 
taken a|i my attention, and 1 bad nothing to do 
with that lawsuit. It is as much as I can do to 
attend to my own cases. 

Q. Have you ever bt en a member cf the»Leg- 
is^ature? A. jNever, in my ufe. sir. 

Q. I understood you to say th^t Judge Fra- 
zier once'ran lOr the Le^slature? A . I th nk he 
once ran for the Legislature, and tljiat he wj^ 
beaten bv a man by the name of i:*ope ; that is 
my recT'Ilection. 

Me-dire^McaminetHionr^uestiOYk by Mr. Bast 
— 1 w sh to make Some inquiries in regard to tbe 
newspai)er reports. You are well aiqua nted 
\n this city with the moral, social and political 
seniimetit ot the people? A. Weil, I suppose I 
ton, as ^^11 as any man who would coma hese» 
as 1 did, asiranger, at that time. 

Q. Have you been in contact with lerand ju- 
ries and among witnesses? A. YiS. sir. 

Q. I ask you to state what elass of people the 
Gazette represents? A. Well, 1 do not know 
that It represents anj body except tbe editor. 
He is the responsible party, I suppose. I have 
not talked with him much about it. He has 
gone on, and made rough remarks, such as 1 do 
not ap|.»rove. I Suppose the community kno:vv 
that J don't approbate it, and i don't hear them 
advocate it. 

Q. LH) )Ou know anything in regard to Judg^ 
S^iaier'sficllngs as to this matter? A. Weal 
think I do. I believe he does not oppose their 
couise, but he is a man that does not taik much 
about the^e things. But I will say there were 
some very violent anicles in the Frsss and 

TlMBS. 

Q. Can you name a body of- men, or a class txi 
men in the commpity that you £eel wellsatisQed 
the Gazttte and its editors represent? Do you 
know a class of that description ? A. No, sir, I 
do not. 1 oannot «ay that I know thorn as a 
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<ila». I do not know. Imt » few persons thfit 
take the Gazette* I think it goes on its own 
hook pretty much. 

Q. You have been asked if yon 
heard any speeches made denunciatbry of 
the conduct rf those memhers, and of the* ex- 
pressions of those newspapers. Was there any 
speaking outside of the legislative body and be- 
fore the pii blic,on one side of the case or the other 
in oonsequence of those expressions? A. I do 
not know th^t there was. There huve been a 
few meetings held here lately of a political 
caste, but 1 think they have all been of one 
easte. ^ 

Q. Can«you call te mfnd a sinn^le speech 
made to an audience by any responsible or 
leading man on political subjects save on one 
side of the case in the (ast four or live years iii 
this county? A. On one side, I heard parties 
that had t^ep consideFed rebels mxke a speech 
or two. It^'inkGov. Brown made, a speech 
some time ago, but he is not a man of yiotenee. 
I could not repeat nis speech. 

Q. I mean speeches in which the members of 
the Legislature were censured publicly? A. 
Well, 1 kDOw nothing aoout that rurtfaer than 
what I have seen in the papers. I hove seen 
Judge Brien's speeches in the papers, and 
eTeryone knows their contents as well as I 
do. 

Q- I allude to the speech in the Gazette by 
Judge Brien or the common is on it? A. I know 
be denounced the<e things as unworthy. Judge 
Bri^ denounced the Gazette in very strong 
terms, an<l.that was thearticle-Ire'erred to in 
the Gazette. 1 1 Unk the comments of the Ga- 
Eette were very low. 

Q. As Jud);e Brien has been asked a|x>ut 
this on the other j-ide, 1 will ask you whether 
you remember talking with Judge Brien about 
the members bolting? A. I don't lemember 
paving a conyersation. It seems to me that I 
had some conversation, but I don't remember 
it weU enough to relate it. I am RatUfied he 
did not approve t|ie article, hot I don't know 
what he said in disapproval of it. 

TESTIMONY OF N* P. HICKERSON. 

Mr. E^st here said that he proposed to offer 
the following testimony in evidence, which 
was read : 
State of Tennessee— Tn tho matter of impeach^ 

ment of the Hon. T. N. Frazier. 

W. P. Hickerson, a witness for the defendant, 
savs he fir t became acquainted with the d«-^ 
'fendant at Jasper, in Mail( n countv, in l&iT. 
From that time to the preseiit he has known 
him, from 1853 or '54 iptimateiy, and has since 
tn at time known hjs. general character as a 
man, as a lawyer, and since his appoi'jtuont as 

indite in 1864 he has known his character as a 
adicial officer. His character in all the rela* 
lens of life has, been that ot a man of pure 
morals and hi/rh integrity; in fact he has never 
heard the parity of ins motives questioned un- 
til since the commencement of the present pros- 
ecution In the last of 18^ or early in 1864. 
Judge Prazit^r informe 1 me that he was forbed 
by the commands of Champ Fergus u, Hughes 
and o^her rebels to flee from his home in 
£a!»t Te nessee, to Rutberford county in Mid- 
dle Tenne see. In fact, as he in.'O) med me, he 
wa« robbed by these men. He was, up to the 
time I lett Nashville in 1865. always regarded as 
a decided and unwavering Union man After 
the decision of the writ Oi hal)eas corpus I met 
Judge b'raz^r, and in conversation as to his de- 
cision, he Rtated that he was virtually opposed 
to tbe revolutionary cour«e of what he called 
the butters stating thiit he felt is won Id have 
been much better for the whole country for 
tta.<rQ^ to have kept their seats; and that to far 
as he had any personal feeling in the matter, he 
desired to decide the question arising upon- the 
retuili of the writ the other way, but as a Judge 



hflfhad to'decide the case aceording to law.and he 
oould not And any authority to satisfy his mihd 
that the law was that way. Pending the Presi- 
dential canvass of 1864 Judge F>azier and my- 
self roomed together a considerabse time, and 
frequently disctissed the trending election. 
Frailer was a decided and outspoken Lincoln 
man, being an Old Whig. He stated that he 
did not so much adnire Johnson, but he was a 
supporter of that ticket. He was then a very 
de< !• > ed Union man . , 

I know nothing <w. Judge Frazier's views or 
associations at all upon the meeting of the called 
session, or pending che proceedings upon habeas 
corpus. I have had no conversation With him 
on politics since iiay, 1866. 

W. P. HiCEBBSON. 

The above deposition is true, to the best of 
my knowledge and belief. 

W. P. HiCkBBSOK. 

Sworn to and subscribed beiore me, this May 
18th» 1867. , H. G. Flago, 

P. C. of the Court. 
Th^ above deposition, it is agreed, shall be 
held subject to exceptions or to the competency 
Of the m atters , deposed to. • 

EdwabdH East, 

W. J. bMITH. 

Mr. (Ewing then said that he wished the coun- 
sel for the State t^ understand tbat the defense 
would offer in poof the articles of impeachment 
and the response of Judge Fraaier. 

Mr. Trimble— We will consider them in proof.. 
TESTIMONY OF B. A. OTIS. 
■ B. A. Otis was ne^t sworn as a witness on the 
part of tbe respondent. 

Question by Mr. £ast~<?aptain Otis, will you 
st tte to the court your name, and bow long you 
have resided in Nashville? A. My name is E. 
A. Otis; I reside in Nashville, and have been 
pract-.cing law here since March, 1865. 

Q. Sate, C«ptaln Otis, when and under what 
circumstances you became acqaainted with 
Judge Frazier, and how long yon have known 
him. A. I became acquainted with Judge 
Frajsier in August, 186&. It was at the begin- 
ning of what we ternQel the Chickamauga cam- 
paign, and Van Cleavers division, of which I 
was Assistant Adjutant General, went over to 
Pikeville. We were encamped on Judge 
Frazier's fa^m, and our divis on headquarters 
were located on the lawn in front of bis house, 
so that I saw himotten, and goc well acquainted 
with hinl. Ferbaps we stayed theie two or 

Q. Has. your acquaintance been continuous 
since that time! A. Yes, sir; I remember that 
I was stationed th :re and that Judge Fra ier 
came from Mnrfreesboro to hold a Criminal 
Ck>urt, ^me time, I believe, in 1864. Since I 
have been here I have met him ve^y often. 

Q. You have been a practicing aMorney in 
the courts oi this d-strict ? A. Yi s, sir. 

Q Are vou acquainted with th^ cha acter of 
Judge Frazier a^ a m n and a c tizen, of your 
own knowledge ? A. We I, I know bis reputa- 
tion as a citizenand as a judge in this commu* 
nity. ana I ala > knew his reputation in Pike- 
yilie. wherft be used to live.' It was part of the 
business of tbe military autho ities to know the 
poliii al views of the prominent citizens in the 
country, and we had to know how Judge Frap- 
zier stood. \ 

- Q. Just stalie what' yon know of him. A. In 
1863 Judge t* raaier was known to be an unoon- 
ditional Union nran, and was so regarded by all 
the military authorities. We also considered 
bim an unninciiing Union man, Iremenber 
the time well when he came to hold the court. 

t was protected by the Federal garrison. The 
military authorities we*e very glad to see the 
civil courts in ses(i(m for tbe purpose of r«- 
Heving the military commissions, and we 
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worked in harmonT. aiuX oootidend-tlMU w« 
Trera all engaged in the same cause. 

Q. I>id he apply throughyon to the General 
Commanding or General van Cleave to aid and 
assist him? A. Yes. sir; I remember ot his 
haying been offered aid on several occasions, 
and that we were anxious to have the civil au- 
thority co-operate witii the military in order to 
restore the country to prosperity so far as it 
could be done. 

Q. What's his character as a judge? A. Up 
to the time of this trial I nwer hesird his repu- 
tation called in question. It was that of an 
honest, upright, si -cere judge, a man who was 
extremely anxious to find out what the law 
wa^and then to admin stor the law. With 
this^ing'e exception I will say that I never 
heard his conduct (failed in question. He was 
spoken' of in the highest terms of pi^ise by all 
classes and by men of all political classes, and 
by every man who knew him. 

Q. Have you had occasion to' practice m his 
court any? A Notvery extensively, although 
I have tried cases before Judge Frazler. 

Q. Ton have seen other case^ tried of an ex- 
citmg character I shppose? Yes, sir; a number 
of times. 

Q. All classes ot eitiaens were being tried? 
A. Yes, sir. 

Q. And various appeals ma/leto the conrton 
political and other questions? A. Yes, sir. 

Q. Well, howha^ihe administered thela^? 
A. Always so far as my observation went, im- 
partially. I thought he simply desired to find 
out ^hat the law was and to administer it^ as I 
Stated before. 

Oro88-M»(»mM^Hon — Question by Mr. May- 
nard— ou say you have been pract cing law 
since the Spring ot 1865? A. X^s, sir. 

Q. Have you been here all this time? A. 
With the s ngle exception of the called setsion 
of the Legislature here. 

Q.. What time did you leave? A. I left the 
second day of July and did not return until the 
loth of August. 

i;j. Tiien, you knew liothing ot the state of 
things here at that period? A. I know nothing 
except what was told me. 

Q. Do you know no. hi a g of a feeling of bit- 
terness and animosity towards the liegislature 
in regard to the" adoption of the constitutional 
amendment? A. :No, sir, I left here before the, 
Legislature met. I think it was on Honiay, 
the becond of Juiy. I did not get" back here 
until after the Legislature had adjourned. I 
think I got back here on the 10:.h of A.u?ust. ' 

Q. You have beeen asked about Jndge Fra- 
zier's general .character, and especially bis ju- 
dicial character. H«ve you never heard Of his 
leaning or giving away to what was consider- 
ed to be the ^eat current of outslie opinion? 
A. Ko, sir, with the single exception that I have 
heard his conduct very i^harp^y critici'Cd in 
connection with this habeas ^rpus case of Wil- 
liams and Martin, but beyond that I never 
heard an intimation of that kind. 

Q. Was he tarying the ordinary eiiminal causes 
' of the country? A. Y«^s, sir. 

Q. Well, of course, as you were not here you 
do not know -^whether there was any pressure 
brought to bear upon him at that time or not ? 
A. No, sir. 

Q. You practiced very little, you sav, in his 
court ? . . Not very much in his court. 

Q. Were you there at- the time he made his 
valedictory atter he was impeachtKi ? A. No, 
sir. 

Q. You were not here at that time, and did 
. not hear that speech? A. llo, sir. 

Q. You have been on terms of intercourse 
with Judge Frez.er? A. Yes. sir, ftom the 
time I first got acquainted wjtli him. During 
the two or three weeks we were there I was at 
his house, and we became very intimate. I re- 
member goings to him for information in regard 
to the movemeato of the enemy, and the general 



oftndltion of affairs. Wh^ wd eane to Miir- 
freeaboro we endeavored to co-operate as* far as 
we could with the civil ofiloers. Sin,ce he has 
been here 1 have a et him quite often. 

Q. Has he been at your office? A. He haA 
been at my office. I have met him elsewhere, 
and our intercourse was always pleasant. 

Q. Do you knowthis associations in the ci^yT 
A. Well, Mr. Stubblefleld, Judge Gaut and 
oti ers. and Mr. Spurlock^ I have met bim often . 
at different law offices. 

Q. Did vou se« him with the rebel lawyers? 
A. Well. I cannot say that I have I may have 
seen him with the rebel lawyers, but not par^ 
ticularlr that I noticed. Z remember more 
particularly about meeting him in Jud^d 
Gaut's office, from the fbct ttiat I wanted some 
in1unctions(»r something of that kind, and was 
told tiiac he was generally found there. 

TESTIMONY OF NEIL 8. BROWN. 

Gov. Neil S. Brown was next sworn as a wit- 
ness for the defense. 

Question by Mr. Kwinfer.— Yottr name, isir f A. 
Neil 8. Brown. 

Q. Re(>idence? A. Nashville. 

Q. Were you acquainted with Judge Frazier 
at any time? A. Well, my .first know -edge ef 
Juige Fraz.er w^^s^ I think, about t wen y yeara 
ajro. 

Q. Where did he reside,' sir, at that time? A. 
He resided at Pike iile. , 

Q. Tell how you became acquainted w ihhim, 
and what his c^racter was at Fikeville. A. I 
became acquainted with -him there. I think I 
was candidate for Governor tha-t year. I made 
his acquaintance there.. I knew him as a law- 
yer ana as a citizen. Ac that periOd iiiat ac- 
(luaintanee was not extensix e. I was casuAlly 
iUvhis town. My rieal acqnainta •♦ e with nim, 
howev er, ma v be said to have commenced since 
the termination o' the war. and while he was 
Judge of the Criminal Court of Davjds»on coun- 
ty. I have known him ever smce thetermina* 
tron of the war. 

Q. Governor Brown, wl;»at is his character as 
a citizen, a&aman and as a judge? A. Weil, 
sir, I thirk Jud e Frazit'r has as pure and just 
a character as any man I know, boih asta mau 
and as a judge- I have met him occasionally 
in society, and I think ihe u iversal sentiment 
of all classes is that he is a pure, just, upright 
man. 

Q. Did you ever hear that qnest'«oced by any- 
body until after the trial of this habej^ corpus 
ca^e? A. Never. 

Q. Did you ever hear it questioned by any- 
body except in reference to the habeas corpus 
cast? A. Never 

Q. Neveir before nor since? A. Never before 
nOr since. 

Q. You say you have been in his court occa- 
sionally? A. Yes. sir. 

Q. Doydu reconect of any trials in which 
there were any political questions agitated, or in 
which there were partiea tried who belonged 
to one side or the other in politlos. or jn ' which 
rebel soldiers were tridd, or Federal soldiers 
or colored men? A. I have seen trials there of 
all SOI ts. I do not know that I can recall any 
particular c»se that exempiined the classeci you 
rO'er to. .There ^ere a great many indictments 
brought beiore bim against' Fideral solditrs 
and Confederate >olUier!» and co ored )jeople and 
whitopfeopfe. I have seen him brought to the 
test as a judge in a variety Of cases involving' 
different shades of seniiment. 

Q. What has been your observation in re- 
gard to his conduct and course, as to his delib- 
eration and as to his firmness? A. I have often 
made the remark before this diffloulty arose, 
that he struck me as t>eing a man of i emarka- 
ble impartiality, • and a man of great patience. 
I was always impressed with the decided opin- 
ion that his main object w'aa to arrive at tlie 
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trntli of Um ease. As to bis flnhnesf, Ttbink 
be baa displayed as niacti of It in the trials I 
have witnessed before him, as any Judge could 
be expected to show. When be made up his 
mind, and took his position finally, be whs very 
firm. He was not hasty, however. 1 noticed 
that charact -r- of his miad. He is not a man 
that fo ms bi^ opinions hastily. He is a man 
very free rromi passion. I think. 

Q. Do yon know anytMtig of ^is political 
opinion^? A. Weil, I know siaiply about that 
firom his character, and w* atl hewrd generally, 
more than from anything I ever beiurd from bis 
own lips. Ihayethousrhthc was a Union man 
throughout, but he was a man very modest in 
the expression of his ^ opinioas, and was never 
obtrusive. 

Q. Do you recollect th^ time w^en tt^ e habeas 
corpus case was before him? A I was not here 
then. I was in- Giles county, visiting my rela- 
tives. This ease was tried during my absence. 
I was gooe, I suppose, s tme fl\ e or six days, 
and aill know of it; is what I f^aw in the pa- 
pers, and beard from ^entlen^en who were 
present. 

Q. Bid yon ever hear him express any opinion 
in regard to the reensanoy of certain meipbers of 
the Legislature not at ending to their duties? 
A. I don't think lever had any conversation 
with him on the subject. The case was over 
when I came h )me, but ' I beard him speak on 
thesubjectab'jut the time that the resolutions 
were offered upon that matt^^r, bearing, I think, 
upon a point which finally resulted m the pass- 
age of the articles of impeachmeet. 

Q. S^ate it. A. If I remember rightly, his 
eentiments were against the condict of those 
members o« the Legislature wholeft the' r sea's. 
X cannot recall prmseiy what he said, butJ feel 
confident he did e|Epres8 th>it sentiment, and 
that in the part he had taken In this hal>ea3 
corpus case he had Oiily endeavored to do his 
duty. 

Oros$^IbMmitiation.^Q;uest]€m by Mr. May- 
AArd— I understood you to say, Gfoverr.or, that 
yon haye known him for a good many years? 
A. I knew him slightly before the war, sit*. I 
knew h m first inT84>r 

.Q. His character was that of a pure, upright 
and honest ma^^ you sa^ ? A Yes, sir, thit 
was his character. I thmk he was a Union 
man -•n4 moderate in his temper, and not over- 
bearing in the expre sion of hi* opinions at 
lUl. 

Q. Well, such being his charafcter, please 
explain how U was thbt ic was imposvibie for 
him to stay at home, and that 'the Southern 
Confederacy or its officers drove him frt.m his 
home. A. I cannot explain that. sir. It mubt 
have been the result of tJt>at unjust violence 
which has been i^erpetrated on both sidea in 
various instances and for which I have no 
apology, and which I don't approve, if such 
a man as Judge Frazier was ever driven .from 
his home it was done by violence and injustice^ 
no matter who did it. 

Q. It was done against the wishes of the men 
that controlled the Southern Confederacy? A. 
You speak of those who controlled the ttou^h- 
ern Con e leracy at Riohmond? 

Q. Well, vas it their Hi.*h? A. I cannot tell 
yon about that. I had very little personal 
|:nowledge of, and no correbpon<ience with the 

f^t-ntlemen who controlled the Southern Con- 
ederacv. I may presume from wbat I have 
beard that they uid not approve of it, but I 
don't know. 

Q. Do you know whether they took any Ptepa 
to prevent men of the character y^u describe 
the Judge to be from being disturbed? A. 
Well, I don't 'know, bir. I don't know what 
time be was compelled to leave, and I don't 
know whetberthe Confederate authorities had 
' any control over this State at that time or not. 
Q. Do you know what time E9St Tennessei' 
was taken pouiesstoa of by the NatM>nal forces? 



A. Well, I believe it was in the ftell of 1888. But 
^ was not in Tennessee then myself. • 

Q. And up to that time the part of the coun- 
try where Judge Frazier lived was inside of 
the Confederate I'nes, w^ it not? A. Well, 
Si]^4Vom what I know it is rather a mixed ques* 
tion who had the ascendancy ihere. Sometimes 

Sue party, and sometimes amtber. I don't 
now precisely how it was. It was not exact- 
ly neutral territory, but it was territory at one 
time in the control o^ one bide, ai^d then of an- 
other. 

Q. Well, vou ore unable to explain why Judge 
Frazier, being suQh a man as you say he Was, 
was compelled to flee trbm ^is home for refuge. 
A. I don't Itnow, but I repeat that whfbver 
drove snch a m<)n as Judge Frazier from his 
home, whether Feder^ils or Confederote::, com- 
mitted an act of violence tor which I have no 
apolosry. , 

Q. You have been asked whether you were 
here at the time of the habeas corpus trial. 
Were yqu connected with that in any way ? A. 
Not the slightest in the world. It began and 
tr*nsnired. and wes ended during my absence. 

Q. Was a civil suic brought ih the name of 
those gentlemen, or either of them ? A. Yes, 
sir. 

Q Who was counsel? A.- 1 don't know cer- 
t>iinly who brought the suit. I think, perhaps. 
Judge Brieh and Mr. Colyar. But the gentle- 
m«^n who brought the suit subfcequently spoke 
to me. I don't xnow how far tbey relied on my 
services. 

Q. By whom were they employed? A. By 
Mariin and Williams. 

Q. Have youseen them? A. Yes, sir. 

Q. Do you look to them for a fee? A. Yes, sir, 
if there is any fee to be had. I am not a volnn- 
teer. 

Q Were yon spoken to originally by Colyar? 
A. No, Sir, they Drought the suit. 
' Q. Do I understand you to siy that tliey 
spoke to you? a. No. sir, Martin and Williams. 
I may be mistaken which of those gentlemen 
brought the suit. 

Q. You were not here when the habeas corpus 
wsi^ came otT? A. No. sir^ I had nO connection 
with it persionaily. it began, transpired and 
ended before I reached h me. 

Q. Did you see Judge Frazier at any time 
during the war? A. I d m't think I d'd. 

Q. VV hen was the last time you saw him be- 
fvire the war? A. In 1S49. 

Q. When did you see him again? A. Not 
until since the war, and then I found him on 
the bench. 

Q You spoke of him as being a moderate 
Union man. A. Well, I don't know about his 
being a moderate Union man. He was a Union 
man, but a man ot moderation lu the expres- 
sion ot his opinions. 

Q You had no conversation with Mm after 
the war? A. No, sir. 

Q. Then what you know with regard to the 
tone of h'^ Unionism is derived ir^m what 
you heard him say after the war was over? A. 
ies, sir. 

Y. Then so far as you know, when the war 
w s going on, he Was a good Union man? A. 
So (ar as I know. 

Q. All you know then Its regard to his attitude 
is what you heard him say aner >he war was 
over? A. Yes, sir; but my knowledge of his 
opinions at that time is viry limited. 

Q, Did you know of opinion he held during 
the war? No, sir, at that time I did.not. 

TESTIMONY OF A. A. HYJ>B. 

Question by Mr. East—Please state yenr 
name, residence and occupation. A. A. A. 
Hyde; occupation, a lawyer; residence, Jasper, 
Marion county. 

Q. Are you acquainted with Judge < Thos. N 
Frazier, and if bo how long haye you know£ 



118 



him? ▲. I b»Te been aoquAiBted with Jndge 
Frazier about eighteen years. 

Q. Are yoa related to him by marriage or 
otherwise? A. I am not related to him in any 
way. 

Q Were you associated with him in business? 
if so. when and how long? A. I was his lAw 
partner from 185U until the courts were sus- 
pended during the war. In 1868, I think, the 
la^t court was held. 

Q Ar« YOU acquainted with his character as 
a man ana a c tizen. A. I think I am, sir. 

Q. Well, sir, please state what it is. A. His 
character is that ot* a truthfel, eonscientious^ 
upright, man. 

Q.^What is his character as a citizen of the 
govemmeni? A. In any station of life he is a 
good citizen. 

Q. Did you know his political ftentiments fh)m 
1861 up to the present time, and di > you know 
what part he tooK in uolitics, or what was his 
relation to the. btate and National GoTernmects 
during that tiire, and what his priyate feelings 
were? If you had an opportunity of kpowing 
that, pleaiC state ii? A.I have known him for 
a great part of that time, Mnd I haye known 
wnat his sentiments W'-re. In the foil of i86fU- 
it might hiive been earlier— in the spring— that 
I heard him make the first Union spee b I ever 
heard, in answer to Ju'ipre £ Ja. uarbenbire. I 
know that this was before Sr)Uth Carolira se- 
ceded. 1 know that in his speech Judge Gar- 
benhire said that > oath Cerolina wuu!d secede, 
and that f she did he was for her. Judge Kra- 
zier replied to him, and I thought he replied 
yery conclusively. 

Q. Were these public speeches? A. Public 
speeches. 

Q. Just state wh it Judare Frazier said, and ' 
state what was the character of his speech. A. 
His speech was ma*ie in oppoeition to &« cession 
In any jorm. He oppo&ea tlie secession doc- 
trine and his speech wa:i what would be called 
a Union speech. 

Q. I will ask you how long it lasted. A. The 
speech? 

Q, Yes. sir. A. I think probably iwo hours. 
The sp ech was mar|,e on one day by Judge 
Garbenbire, occopying probably all the time 
that was given. 1 thina that Judge H'razier 
spoke the next day. 

Q. Tojthebameaudifuce? A. The same audi- 
ence. I know that there was a strong influence 
brought to bear upon Judge ITrazier to abstain 
from making that speech. There were ih» re at 
than time men wt-o were stronger secessionis s 
and rebels t an oould be founa any where else 
ih Sequatchie Valley. 

Q. Did he continue to make such speeches as 
long as speaking was permitted ? A. k\e was a 
candidate from the floating district to the con- 
vention. The election was helii, I think, in Feb- 
ruary. The district embraces the couuries of 
Bedsoe, Khea, Hamilton and Sequatehie, I 
thin k. He spoke a 1 o v er that district un ill the 
timeof t^ee e-tion. 

Q. What was the result? A. The result was 
that he was elected to the conveniion by «n al- 
most unanimous vote. lAr. K M. Key was op- 
posing him. 

Q. Did he continue to make speeches aftet 
that? A. I was not present at any of them, hut 
I thin he always expressed hi mselt decidedly 
as a Union man. 

Q. Had he been known as a politician up to 
that time? A. Inregarlto his (•xprebsiujg his 
seniimenis, I could state that the lt<st time I 
met him iu '£ast Tennessee, w»s at his liouse in 
the fall of iai>3, after B •ell's r<rtreat. nhen 
Union men were mor-^ gloomy there than at 
anr other time. I fjund htm then unchanged 
in nis opinions,^lthough be was yery despon- 
dent. 

Q. When did he move Trom East Tennessee 
to Sequatchie Yulley? A. I only know from 
hearsay ; I think it was in the spring of WHL 
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lBth«tpriiig»fl8B4t A. TM,«ir. 
Where did he moT« to? A. To Bulherfbid 
eounty. 

Q. How long has he resided im Butherford 
eounty with his family? A. I think about a 
year, perhaps two years. 

Q. In 1864-'65? A. Yes, sir, I think he resi- 
ded there two year8« 

Q. Where did he reside next? A. His next 
residence was not very far from the Lunatic 
Mylum, in this count v. 

Q. In this county? A. In this oouvty ; his re- 
sidence is now in that vicinity. 

Q. Mr. Hyde, you have been a long time as- 
sociated with Judge FraBler;now state what 
his reputation is in regard to decision c^ char- 
acter. A. Judgre Frazier is an ex-eedingly 
diffident man and rather di^tmstlhl of hi* own 
ability. For that reason he. always shrinks 
from assuming any rt sponsibility. H^ dislikes 
notoriftv and i»huns it., but after assuming re- 
sponsibilicv. or attet it is for ed upon him, he 
is very firm and resolute and decided in hie 
opinions. 

Q. Is h^ a man characterized by patienoe* 
ana toleration.^ A. Tes. sir, he is a man of great 
patience. He arrives slowly at opinions. He 
collects all tne facts he can get» and then he 
forms his own ju'igment. 

Q, Is he an extreme mant No^ air, he is noit 
an extreme man. 

^. Is'hv a violent man in his feelings? A. Ko, 
sir. 

Q. Do you know anything in regard to 
Judge Frazier's opinion aR to tae habeas corpua 
case, otherwise ttmn that contained in his opin- 
iott which was published? A, About that time 
I had a conversation with him. 

Q. Well, sir, please statu it. A. He said he 
was opposed to the action taken by those re- 
cusant meml)er& of the LegiiilatUEe. He men- 
tionei the conduct of the immwtal thirteen,an<l 
said that he had always been opposed to mem- 
bers vacatmir their seats. He also sa d that he 
reiair.1ed their conduct as revolutir>nary aatt 
IX rong. He then said that if he.could hav« 
founa any law to sustain the action of the Le-cr* 
isiature he would have decided the case diflfer- 
eotly. 

Q. I will ask you what his character is as aiir 
honest, conscientious man? A. I don't thinly 
there 18 a mure honest or conscientious man Ia 
the Statf*. 

Q. ^ ell, in his private or public life what has 
been his c>*aracter? A. Well, sir, he has al- 
ways sustained the character of an honest, con- 
scieitious man, and has alw^vs performed 
fairly, and promptly, and fearlesi^ly, the duti(:8 
devolving upon him. 

Q. Do you know anything of the c rcum- 
stances that brought him from £af>t Tennessee 
to Middle Tennesse*? Was he actuated ont^ 
bv an ordinary desire to change his residence? 
A. Well, sir, I have no personal knowledge or 
that. 1 was not then in (he country. I only 
knew of this fVom report, and what I have 
heard from -himself ana his family. I know- 
that in the fall of 1863 he was at his residence 
in P keville. 1 heard that he was attacked by 
Champ Ft rguson's men there. 

Q Was his iite threatened and his nropertr 
de <troy< d? A. Yes, he wa^i robbed and his life 
threatenpd. The next I saw of him was iix 
Butherford counly in 1864. 

Oroaa-JSiDamination by Mr. Jfoynord.— How 
long do ) ou s y he had been a law partner of 
yours? A. From 1850. 

Q. Th)t was about the time you commenced 
practicing, was it? A. Yes, sir; I commenced 
the practice of the law in 1848. 1 Ifelieve. 

Q ') ou weie then a voung man and unacons** 
tomed to the profession? A. Ye;i, sir. 

Q. You practiced with him fh>m that t me till 
the war broke out ? A. Yes, sir. 
Q. You were asked about his decision in z»» 
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toad, to'the habeas oorpm ease. Were yon bereat 
Hiattltne ? A. I was not, sir. 

Q. Were yon not in Nashville while that was 
goin^ on ? A. Not while it was Roing on. 

Q. Where were you at that time? A. I was 
in Jasper. The Circuit Coarc was in session at 
that time. 

Q. Well, did you know about the proceeding? 
A. 1 knew about it only ftom newspaper ac- 
counts. 

' Q. How lone was it before >ou came hdre? A. 
My reeoliectioa now is that it was within a day 
or twoatter the decision of the cause. 

Q Are Tou very positive, Mr. Hyde, that you 
were not here at ihat t.mein ttie city? A. xes, 
sir. 

Q. Were you here at Mr. Gate's room on Sum- 
mer streets A. I was, but not during the 
pendency of the trial. I am certain I was not. 

Q. Try and reoe lect when you camenere. A. 
Well, the case was pending, aud I have be^i 
trying to reiVesh my memory. 

Q. Did you not say tht ii theJudffedid not 
decide the case on the side of the Legislature, 
you would be ^rpiised, because >ou had al- 
ways retpirded bim as a Vnwn man? A. I do 
not recollect that. I am certain I was not here 
while the case was pending. 

i2e-<UrM^ltDam;fiaM9f».— Question by Mr. East 
— Yon are a lawyer, I believe ? A. Yes, sir 

Q. Dcxyou "ccupy any relation to the State 
Gbvernroent ? A. I am the Atiomey-General 
tor the Fourth Circuit. 

Q. Bid you stare how long you had filled the 
position of AttcMrne} -General ? A. I wtfi ap- 

roihted by Governor Jon n> on. in the fallof 18tt4, 
think, but I did not ^et home until the 1st of 
September, 18Q&. I was with Sherman's expe- 
dition. 

Q. What isTourposition in regard to politics? 
▲• Well, sir, I suppose I am a BadicaL 

TESTIMONY OF S. ^. 8PURL0CK. 
8. B. Spurlock was next called as a witness 
for the defense. 



Question by Mr. East— State your 
8. B. SpurIo<^. 

§. Residence? A. Nashville. , 
. How long have you resided here, and 
where did you come from? A I've renided here 
perhaps tiiree or four years. I former, y re* 
-aided in McMinnviUe, in Warren couuty. 

Q. Wei'e you raised in Warren county? A. 
Yes. sir. 

Q. State whether yoa kno^ or have known 
the iiefendant. Judge Frazier. A. I have be^en 
personally acquainted with Judge Frazier lor 
some time. 1 have ki.own him irom reputa- 
tion for several years, perhaps ten or fifteen, or 
more; 1 have known him for ihut length of time 
by reputdtionr. 

Q. What 18 your occupation? A. I am a mer- 
chant here. 

Q. Wliat were you doing in McMlnnviHe? A. 
X fMlowini merchan Using, and traded in stock. 

Q. Plra>e st ite his reputaion, Mr Spurlock, 
if you know it as a 'ran. as a citizen, and as «i 
Judge. A. I never have heard Judge Fr azier's 
oharactt^r ca>l d into < uesnon anywhere He 
is a man tbac stands very high in the commu- 
nity where he has lived and where he w^as 
raised. He is a man of strict integrity and 
honor, and I do not think that any citizen in 
thecountiy has a better reputation than he 
has. 

Q. Was that said of him by all classes of so> 
<uety? A. Yes, ^iif, by i>ll classe* of society; 
I never heard his character called into ques 
tion. 

Q. What is his character as a Judfte, in re- 
gard to partiaiity? A. in ver heard of any 
partiality. 

O 088-^aiatnination.t^Que^tion by Mr. M.-i,y- 
naxd-~Are you a lawyer? A* No, sa*. 



Q. Hare yon had much busfnesi in oourt? A. 
Yes, sir, I have been about courts considera- 
ble • 

Q. Did Judge Frazier practice in tha*: court? 
A. I was frequently at his oourtw, and I would 

fenerally attend his court to collect dues wh^n. 
e was at Mc Minn vile. * 

Q. Will, he was one of the oldest and most 
prominent lawyers where he practlct^d? A. 
welljSir, he was considered a very able mai^. , 

Q. Well, was he known as one of the oldest 
jawyersr A. Yes. sir. 

Q One of the most experiencod? A. Well, 
sir. thera were some older. lawyers at McMinn* 
vi He than Judge Frazier, but he was about as 
old a lawyer, fwd as experienced, as any onein 
the eonntry. 

Q. Well, sir, did you have much to do in his 
court? A. Xo, sir, £ had nothing to do at all. 

Q. Did you have a iroo'1 deal of intercourse 
with him? A. Well, sir, I have been in Judge 
Frltzier's society a good deal. 

Q. Were you here in Julv, 1866? A. Yes, sir. 

Q. What was the tone and temper of the Pub- 
lic feeling In the ciry in regard to the State 
Government, especially in regard to the Legis- 
lature and their action upon the constitutional 
amendment? A. W»U, s«r, I think ih>it theiSs 
Was considerable le<^ling manifested, but all I 
know abo'U that was what I saw in the ttapers. 
I did not hA\e anything to do with it myself, 
being no politician. 

Q. Did you witnf>ss anything of this excite- 
ment as you passed about while attending to 
your busin^■ss? A. JNo, sir. 

Q. Did you hear men on the corners of the 
street cursinsc the Le>ii»latureand callihg them 
harsh names? A. Well, sir, I generally avoided 
all buch crowds 

Q. And your knowledge wbs derived from 
what yon s:^w in the newspapers? A. Yes, sir. 

Q. loudid not participate in this any way 
yourself? A. No, six. 

Q. Do you know whether there is in this 
eoinmnnity a pretty strong re'^^el element? A. 
Well, sir, there has been a prettvst'-eng rebel 
e e t.ent. tbat is ^o termed hy tne Radicals. 

Q. Well, sir, what do you term it? A. Well, 
I suppose that is the name you have to give ■ 
it. But tbey claim lo be Conservatives. But 
for myself, 1 da not have any tefirs for them. 

Q. Well, was it the element that during the 
war was in rei eUlon against the government? 
A. Well, sir„l found it a mixed element. A 
great many of the^iC m<'n were in the war, and 
a grea^ many \^ere not in the war. 

Q Are they a cla^s ««f men that call them* 
belves S'^uthern men? A. Many of them are. 

Q. That is the COnf derate term, is it not? 
A. Southern men seems to be the Confederate 
term. 

TESTIMONY OF DR. B. FRAZIER. 

Dr. B. Frazier, bro'her of* the defendant, was 
next sworn as a witness for the defense. 

Question by Mr. Kast^Dr. Frazier, state to 
the court vour name, year residence and what 
you have been doing lor the last two years, and 
your relation to the respondent. A. My name 
» B. Frazier; I reside in Knox count v. I have 
been a Senator in the Leinslaiuie here, and 
was elected in August. 1866 1 have occupied 
that position ever bince, and I am a bi other of 
the respondent. _ ^ 

Q. When did Judge Frazier oome to Nash- 
ville from Ra.«t Tennessee? A. I think he came 
to Kuiherford county in February. i864; )ier> 
haps it might have l)eea a little later. I thiik 
that was tne time he moved down. I think he 
rented a farm not lar from the Lunatic Asy- 
lum, and about three milfS l>om here, and that 
he has been living there ever since. 

Q. Dr. Frazier. did you attend ihe called ses- 
sion of the Legislature which was convened In 
July, 1866? A. I did. 
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Q. What dav di4 yon ome^to N»8hTil*«f A. 
WeU. ( exijected to be examined in this case, 
•anil I have consulted the iournals a little to re- 
iVesh mv memory about that. [The witness here 
ref '^ rred to his memorandum.*] I got here on the 
SdolJuiy. 

Q. Wliat' dny of the week was that? A. 1 
think -that it wasi Tuesday, if I am cot- mis- 
taken. • 

i4. When did you first see, your brother, 
Thomas N. Frazier, after 70U reached Nashville? 
A. I did not see him until Saturday, the 7th of 
July. On S • tur lay he came to town. I had not 
seen hiuLin town before. I do not think he was 
in town before Saturday, and I saw him Satur- 
day eveniniji^. 

Q. Hi'd you Inquired for him, or lert w'ord fo** 
him at hi^ usual stopping places ? A. Yes, sir, 
t had. I am pretty w eli satisfied he was not 
in town ; besides, he told tue that he had not 
been . 

Q. Then jou flr^t saw him on Saturday, after 
the 4th day of .July? A Yes. sir. 

Q. DidyouviSit his residence? Ar I was in 
the habit of spending the Sabhath with him. 
When I w^ here &iichd.iaff the Legislature 
nearly every Saturday eve;iiDg I wei.t 10 nis 
house. When he was her« h:>lding his court 
himself he generally h id his bugg > t^ent in here 
and we went out together; but he. was not 
holding court at that tim-, but had come to 
toWn in his buggy that da^, and I got into the 
buggy and wciit out with lum. 1 did not go all 
th6 vvav to his houf^e neither. I stai^ted oat 
with him. Mr Spurloik ove took us on the 
way and stated to me that M^jor Thomp&on 
was at. bis house, and wanted me to stay all 
night with him, an<l it was right on the road, 
and I stopped with him, and stayed there ^1 
night. 

Q When did you gO out to the Judge's house? 
A. I went out there tht next morning, Sunday 
morning. 

Q. Before you 'met Mr. Spurlock. or overtook 
Mr. Spui look, or called to see. BI ajor 1 hompson 
had you had any convBi&atiou with your 
brother on any other subiects than your rela- 
tionship and On ilum stic matters? A. Ab we 
were going along we conversed on various 
' matters, and the bU^^ject oi th<;i.mePtingof the 
Iiegisiature cam^ up. ' There had be«in no 
Quorum obtained in the other House, and he 
WttS iuquiring of m^*, or I w^s leiling hini, 1 
don't remember as to how, the conversation 
came up; but he was inquiring of lAe something 
about iE. and I stated to him that there was np 
quorum in the other ^ouse th^t I thought some 
of the mentjtrs of the Itegislatu^e wero dis- 
posed pot to come in, or to go away to avoid a 
quorum., and he said to* me, " Well, you have, 
no notion of doing any such thing?" I told 
him no, that I ^ ad not, and he repii- d. in sub- 
stance, I do not remember the words exactly, 
*-Tbat IS right,you otight not.to do any 6uch thing 
as that." b e seemed to expies^ a <lis ipprobation 
at the time, and went on to make pretty strong 
remarks about it. I feei pretty sure that he 
male this remark, "Tnose fools in the Legisla- 
ture are ruining their own cause by any such 
action; a uu^ty 10868 by undertaking to do any- 
thmg unlawful or an unlawful act." And then 
he referred,, hs has been stated here, to 
the traoisactibn that occurred a long time 
ago, to the *' immortal thirteen," and 
said that he had bctn theno come 
into the LegislatuTe when it wa'3 proposed to 
form a quorum to elect a United States ^ena' 
tor, and iha h^ iiad seen them run 4 ut of the 
House, and that he considered it disgraceful, 
and 1 think he a s ) r. ferrtd in the i onver^a- 
tion toil\e conduct of the members that itad 
resigned along du ing the spri g before that 
time, and said that it had resulted in a failui'e 
and dek>at to them, and that it was a 1 wrong 
to adopt any such course as that. I have given 
the substance of his language^ and perhaps a 



Forfcion of tlie words naed. I do not know that 
have given all of it. St Was elicited in tite 
coarse of tne conversation that we had as we 
traveled alono^ in our boggy. 

Q, When did yau return -to Na«bville After 
that visit? A. I stayed out there until on 
Monday, July the 9th. 1 stayed during Son- 
day, and Monday i came to town. 

Q. Did hBoome with you? A. I don't think 
he did. I have no recollection of it. I have 
been trying t> bring my mind to bear on the 
question, but my impression is, at this time, 
Eoat h ^ did noc. 

Q. i>o you know, Pr. Frazier, that your 



statem'^nt to Judge Fraziev, in the evening jgo- 
log out in the buggy on Saturday, was the first 
that he had h* ara of the troubles in the Le^- 



lature? .a. My im'pressim is that it was. I 
think that th it was the first iniima^ion that he 
had bad. From the 'mpression the oonversi^ 
tton made upon uiO, I am pretty sure that he 
h ad had no intimation oi any suoh thing being 
in contimpiation at the time. 

Q. If he did not return with yon on Mcmday 
m'^rning, when did you next see him in liiash- 
ville? A. I do not think he was in l^asfaTille 
again until the next Monday X went Out to 
his house on Saturday «the next Saturday a2ain» 
and stayed with him during Sunday, ana on 
Monday he came in with me, and I am pretty 
sure that he was not in town aurit.g that week. 

Q. What did he • ome to town that d\y for. If 
you know? A. Well, my impression is that hie 
told me as weoame along, or biefore the Satnr- 
d:ty, giving as a reason for c^^m^ng with me 
that he had promised Mr Stubblefieid to oonke 
in and certiiy tosome bills of costs that were 
b ing ma'te out up in the Criminal Court 
Clerk's Office, and that he had to come in; that 
he had promised Stubblefieid that be would 
come in, or something of that kind. 

Q. What are his habits about coming to town? 
A. wen, sir, he is very much disposed to stay 
at home whenever he can. and wheneve' bis 
business does hot require his attendance in 
town. 

Q. Did he have a farm in the country? ▲. 
Yes, sir. 

Q. Did he superintend it himself, personally? 
A. Yes, sir, he did. He worked upon it hims^f 
very ftfequently", as mu h as he was able. 

Q Iwdla-k you whe'her or not he spent 
very little of his time in town, outride ot the 
time occupied in holding his courts^ A. Well, 
my observation or that is confiue<l to the times 
when I was here nttending the Legi^lature, and 
I know that he did spend very little of bis 
time here. 

Q. I will ask yon in that connection if yt>u 
know whetht:r he h^d any newspapers, and iT 
«o. what papers? a. I d m't think he has 
taken any p ipers since the war. I don^t think 
he has taken a political newspaper since the 
war. He occasionally reads some papers. He 
has requested me frequently to bring him out*- 
somep<irticul:^.rnewspapeis, and 1 liave seen 
him occasionally readmg^ome political papers, 
but he re. ds political newspapers as little, X 
expect, as xny man in this county^ 

Q. I will ask you it the reading of those 
newspapers was not more connected with the 
decisions of the Supreme Court as publifhed, 
ana as delating to bis busine^s as a Judge? A. 
I know he has frequently inquired after news- 
papers that had ttjose decisions in them, and I 
th nk he has a time or two asked me to brinjg 
him out ct^rtain papers ihat had certain ite<n- 
sions that he had heard of, or that he learned in 
some way had been published, in the newapa^ 
pprs. 

Q. Dr. Frazier, you spoke of h's coming to 
town on Monday, as you' think, to cenify to 
some bills of costs. Do yd : know how long he 
remained in toWn that day? A. I think he was 
in town pretty much all day. 

Q. Was that the day that the petition f jr the 
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Writ of babeas corptiB vae pieientod to -khut 
-A.. Yes, sir, it was 

Q. You had been "with him all .daybf^fore at 
Ms liouse? A. Yes, sir, I had been with him 
all day at bis house on the Sabbath. But I don't 
kiio^w that I was with him all day. He may 
bave f^one off to vistt ^ome one. I have no 
recollection about that now. 

Q. When did you first hear of the petition 
for the writ of nabea^* cdrpus? A. I tf ink the 
first information that I hadof it was that even- 
taig after the Senate adjourned Bomebody 
came to me in the Senate tere and said that 
tbey had Williams and probaUy Martin, I am 
not surO; in the room, one of tho<-e little offices 
here, a pnsomr, and f inquired of them some- 
thing^ about what they were going to do with 
them. I had been slightly acquainted with 
Willianis her>>, and had known him, and he was 
an iBiH&t Tennessean. I am not sure whether 
Iftr. McFarla- d or gbme other persou informed 
me of his having been arrested aod being there. 
At any Tate, we talked about it and concluded 
to go in aod see him if we could get in. It was 
after the Legislature had adjourned in the 
evening. We> went into the littie office there; 
they were in the room, Williams and Martin. 
I tbiuk. Martin was there. 1 am not right sure 
I tain not acquainted w tb Martin at all*, that is 
I am hardly acijuainted with him. Perhaps I 
l^new him by sight. We went in there, and I 
am not sure, but it strikes me that Willi tms 
told Tn,9 himself that be was arrangmg matters 
tog'etont a wit of habeas corpus, or some 
boay did while I was m there. I do not re- 
member who it was now, but I learned it while 
I "was in there. 

Q. That was the same day that the petition 
was presented to Jndge Frazier? A. Yes, .«ir, 
that was the same day. That was in the even- 
ing^. I am not sure. I thiak we had two ses- 
sions. My imi^ression now Is that perhaps we 
had. . ■ ■f. 

Q You did not know on Sunday, when yrtu 

w^e out at your bro her*s, that there would be 

ft petition presented? A. X had no knovr ledge 

' of it, and I know that he had no knowledge of 

it. X am sure < f that. 

Q.' Was dudge Frazier mi^ch In the Legisla- 
ture beiore or since ? A. I don't think lever 
%w him in the Legislature here but about 
twice since tt has been sitting here. 

Q. l>o yfHu kno^ wbut his business was then ? 
A. I remember he came up here once, but I 
don't lemember what, hid i usiness was. It was 
some sesMon of the Legislature along duxing 
the wint*^r before. 

Q I w,lJ abk you if. when you saw your 
brother next a'ter the petition for the haVa% 
corpua had been presented to him, whether you 
talked with him ? A. Yes ; I saw him late in 
the evenina; after the petition had been pre- 
sented to him, and had some Utile talk with 
him. 

Q. Was it in reference to the petition ? A. 
Yes, sir. The peiition had been written out, I 
suppose, by some of the lawyers, and I wus o- 
inar down the street and I met Judge Gaut, and 
he asked me where my brothi r was, or if my 
brother was in town, and I toll him I suppositd 
he was, that he had eome in with me that 
morning; and he then said to me that they had 
petiti« ned for a writ of habeas corpus to take this 
man Williams out of jail, or somb words to that 
effect. I don't r^ member, but my impre t-ion is 
that he said something like that, and that he 
wanted. ti» see my brother and get him to issue' 
the writ of hibeas corpus. I said to 
him, "Well. Tom won't want to hare 
anything to do witti it,'* or something to tnat 
effect, '^Well," said he. **don*t say anything 
aboat it if you see him before I do. Maybe he 
may dodge us," or e>ome such expression as 
that, and I went on down to the hotel, and 
was thtin sometime auout on the s reets there, 
isx 1 suppose an hour or twe^ and my brother 



oame round to the Planters' Hotel. That \% my 
recollection. I was boarding there at the 
time. He wanted to know it I would not go 
back out home, an i he told me then that there 
had been a petition for a writ -of *habea8 cat- 
pus prtsented to him. and be seetned worried 
about it. He seemed like he was trouble4 
about it, and expressed something of that kind; 
but I don't know what 'it was, and, 
I told him' something about the inter^ 
Tiew I had with Judge Gaut, and said that 
if I had known that hcwasoppoeedtoitl would 
have seen hin^ and told hini lo go home. He 
said he wished I had, and that if I had ebey 
would not haye got him into such a »> crape— 
somcihiBg of that kind. I asked him what 
was the reason he could not have rejected it, 
and he said that he was obliged to issue it; that 
the law was ImperatiTe upon him to issue 
the writ, and that if he had not done it he would 
have been liable for a misdemeanor, or some 
such language as that; that he was compelled 
to.issue the writ, that he tsonsidered it so. He 

garted with me at. that time, and I uid not. see 
im any more unt 1 the ne^t morning. 

Q. State where you saw him, and all that 
took place. A. 'i be next morning — the I act is. 
1 don't think I saw him the next luorning until 
atfter the court met in the court house to dls- 
cu>s this questiou. I dm t remember that I 
did. 1 might have seen him, but 1 hi^ve no re- 
collection of set-ing him the hext morning. Jt 
was in the evening; I think it wai^ after the 
Senate had adjourned. I saw him the next 
day. He went on home, and I suppose he came 
back the next ntoriiiug. I did not see l)im that 
I remember of. I might have leen him, but I 
have no recollection oi It. 

Q. Did he state to you the reason why he dis* 
liked to act in matters of that kind? A. Well. 
I don't kiiOW that he gave much reason at that 
time. He indicated to me a desire to avoid the 
business that was about, to come tjelore him. 
that it was a q^uestion involving a very great 
deal of responsibility, and that be wanted to 
avoid the responsibility if he could easily. 
That was the impression maie upon me. I 
don't remember that he used those words, but 
that was the imoression I drew irom his Ian* 
gaageand from the general tenor of what he 
said as to his reluctance to issue the writ. 

Q Did you hear the argument of the counsel 
in ihe habeas corpus case? Were you present 
at any time? A. 1 was present the first day af- 
ter the 8ei)ate adjourned. I think the time was 
set for about one o'clock, perhaps, tor the dis- 
cussion to commence. After the Senate ad- 
journed we all went down there and went into 
the com t house. 1 heard the discussions that 
evening. There were two speeches— no, there 
were three. There were Mr. Harrison and . 
Judge Gaut end Kr. C9lyar. All thr< e made 
speeches that evening upon that question. 

Q. Dr. FiHzier, during the pending of that 
trial, did ^-ou hear oi* have any occasion 
to know what your brother's feelings were in 
regard to the conduct of the members^ Did 
you go home with him anv night during that 
trial? A. Yea, sir, I went home with him that 
night. 

Q. That was Tuesday night? A. That was 
Tuesday night. 

Q. Did'you have any conversation with him 
about it? A. He c^me to me. I knew that tbe 
Senate would not ue in Sf'ssioh the next day. I 
reoQ^ember that we adjourned over, "but 1 was 
feati>fled that there would be nothing done the 
'next day,and i concluded togo out there and stay 
It was very hot weather, and I do not recollect 
anything about h*'aring the disoussion. It was 
much more pleasant out there, and J concluded 
to go there and stay until the question was 
settled. 

Q. You went out with him, then, on Tuesday 
night? A. Yes, »ir. 

Did you have any eenversa.ion with hint 
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m regard to ttae trHlf A. The qnestioii had 
oome up in the trial ahoat whether he should 
not require the pre-eDce of Witliams and Mar- 
tin before the trial of the case - went on. 4 
tftate this as 'giving an explanation of the con- 
Tersation that occurred between us.' As we 
were going along we talked generaUj about 
the speeches; that is, in a general way. I said, 
to him, * Tom, I think yoar decision to ke^^p 
those men in priso'i there until you heard the 
whole discussion of the question bore pretty 
hard upon Williams. I saw him the other 
night, and he is up there, lying very uncom- 
lortably. I ihink you might have ordered him 
to more comfortable ^[uarters," or something 
like that; and be replied to me, * Gomound the 
rascals I have no sympathy with them They 
ought to suffer for deserting their posts." Well, 
I made some remark, that it was pretty hard 
for him, that be ha^l been Iving up there two 
or three niKhts. How long he had been there 
I do not remember, but I said that it was pret • 
ty hard for him. and I made use of Ihat sort of 
language. He said that he h<id' no sympathy 
with Williams, whatever. That is, I thinic, 
about the reply he made to me. 

Q. 'Sou remained the next day out at your 
brother's house, I believe? A. Yes, sir. 

Q. That was Wednesday f A. I did not come to 
town on Wednesday. 

Q. He came to town? A. Yes, sir, the discus- 
sion was the evening befdre. It was adjourned 
until 9o^c<t)ck the next day, Ibelfeve. 

Q. On Wednesday? A. On Wednesday. 

Q. Did he t^me totown,leavingyou out there? 
A. Yes, sir, he came to town in nis buggy, and 
came in pretty early. 

Q. Did he return that night again? A. Yes. 
sir, he returned that night. 

Q' The trial had not concluded tben, I be- 
lieve? A. No; he stated to me that the trial 
was not over. He seemed to be very much af^ 
lecteci, and seemed to be exceedingly wearied 
and harassed both in body and mind. It was 
very hot weather, and his healrh was npt very 
Tigorous, and he was yery much tatigued. He 
stated to me when he came back th it Judge 
Brien and Mr. Trimble had both made speoches. 
and that they were trying to make it a poliiicaf 
question, and that he had checked tnem and 
had called ttiem to order, and tried to get them 
not to discuss it in that way. He saia thnt he 
did not consider that there was any politics 
in it; that it was purely a qnestion. of 
law; that it had no politics in it; bat, 
neyerthelocis, he said he could not keep them 
from it, and that he was exceedingly sorry td at 
the dtscufesion had gone on in that way, that it 
produced an unpleasant state of feeling ia the 
country, but that he could not help it; and he 
8tate<l that notwithstanding- the question had 
been discussed in that way, he was determined 
to decide the ease just according to what he 
considered the law was, witliout regard o 
consequences; that he was compelled to do it, 
and t at be bhould decide it in that -way, irre- 
spective of the consequences. 

Q. Was that alter the entire discussion was 
oyer? A. That was alter the entire discussion 
wasov r. 

Q. Did he prepare his opinion at his resi- 
dence? A. Yes, sir, hi; wrote his opinion at hU 
house, and brought out several books with him. 
I think he brought out some books. I think ne 
hai taken f'Oaie books the evening be lore that 
is , when I went out v it.i him. I do not remem- 
ber what thev were, bat there were several 
hoojks, and I think he brought some more books 
that evening He went intp his office. He bad 
a little office that was out a little piece fi'om his 
house. He went into his office and shut him- 
self up there, and remained there i do not 
know how long, that night. It was late before 
he left his office. I went to bed pretty soon and 
left him in there. In fact, be came homu pretty 
early, i suppose it was about two o^dock, and 



he said be had to render mi oxinlon, I thin^ 
prob ibly the next day at three o'clock, and that 
he had to examine the qnebtion carefully and 
critically. He remained in ther^ late, but I 
don't think he flni«>hed his decision that even- 
ing. My recollection is that he had not com^ 
Eleted it. I think i.asked him at breakfa-t if he 
ad completed bis decision, and he told me that 
he h^d not, that he had set up a. good pare of the 
n*ght. but that he had not got it done yet, <« 
somt^'thingor that sort, he went bao into his 
office and stayed there a good while. Well, we 
had to return at an early hour., against the time 
tbac he had appointed to be here to deliver hii 
opinion. I don' t think he did reach here as sooa 
as he had appointed. f 

Q. Did you come with him? A. Yes, air, I 
I a me with him. 

Q. Did vou remain in town? A. Yes, sir, I 
remained in town. 

Q. Were >on present when the decision 
was given, or when the opinion wt^ read f A. 
Yes. ^ir. 

Q. It was a written opdnion ? A. Yes, sir. 

Q. And read ? A. Yes. Rir. 

Q. Did lou see that opinion a day ^r two af- 
terwards in the Pbbss and Times ? A. Yes, 
sir, I think I saw it, and perhips in all the 
newspap'brs. I remtoiber seeing it in some ol 
the newspapers. 

Q. Was there any person present at a ^y time 
during the preparing of the opinioa ? A. I 
thinn not, sir; I was as ndar present as any body 
that was at out there. I was in here in the 
evening, and portions of the time afc««r he came 
home. 1 was in hte office and he read rae some 
points of law l)eanng on the question from two 
or three law books. I don't remember what 
they were noW. 

Q. Doctor Frazier, did you have «inv intim<«- 
tion of what the opinion was, or vvhai' it w onld 
be ? A. ^ ot in th^least. I had my impression 
before the opinion was detiverwl, that is, l>e fore 
he read it to me. From the little s\ mpathy he 
had manifested tow«iras these men I felt almost 
sure that he would determine ^e quest >'on 
the other way. I did not know aboiic the 
legal question, and I was expecting the de- 
cision to he made the oth r way tr m t a man- 
ner in which he bad expressed hiiui^elf altout 
these men. He did not state any thing of that 
sort. 

Q The opinion was clearly ma 'e up »nd oom- 
pleied beibre you had any knowledsre of it? A. 
Any knowledge of it. He read me the opinion 
there after he got throuji^ with it, and stated 
to me that hh did not wi>h me to sav any thing 
abiut it undl he deiiv«;red it. We got into the 
nUi^^y and cime on to town together and went 
into th<* court house and he read the opinion. 

Q Did yo u go out with /h j m af ce r the opi n ion 
was delivered? A. I di i not go out wito him. 

Q. Did you see him afterwards at all, at any 
other time ? A, Yes, sir, I saw him tuat even- 
ing afterwards') 

Q. Did you have any oonversation with 
him? A. I do not know that I had any con- 
versation with him. I saw iiim — weii, just as 
soon as tbe op nion was delivered. They came 
and stated to him, or there was some upptica* 
tion immediately m^de to hin about ano^er 
petition lor Martin before he got off the iiench, 
and he begged them to excuse him at*d to go lb 
somi body else, that he had had trouble en ugh 
with it and they in&isr«id that there would oe 
no argument upon it; that the question would 
not have to be argued over again; that it would 
take him but a very short time; that the main 
a-^gumen^ h id alieady been dHivered. and ther 
induced him to agree to it. Wei*, ihey (tressed 
it upon him to grant that application for a 
writ. 

Q. Who are "they" that you allude to? A. 
Well, Judge ,Gaut. Mr. Brien and Mr. Oolyar, 
I believe, were all the lawyers chat were at- 
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radinr to |be case on Hie 9ide of the meaoben 

•f the Xegisiatare. 

Q. Do you know anythiuf about the issuing 
r an attdchment for Capt Heydt? A. Well, 
-was going on to state. As soon as he had agreed 
o issue the other writ, be called me no or 
lecfconed to me to come np there ant snid to 
ae that he expected that he conld not go home 
hart night, that he wouH have to st^y all 
light in town, and that be wanted me to go out 
onis hoHseand letbis ianjiiiy know that he 
onid not come home, so that they would not b^ 
ineaay about; him. Uis health was yery bad 
^d the weather was exceedingly hot, and they 
yonld want to know what was the matter that 
le did not come home, and he wanted me to go 
tut and let them know that. he could not co^e. 
le said that it would take a while, and that he 
ronld go over to Judge Grant's office and wait 
ome time, and then he would let me know 
rhether he could get off or nut. I left him then 
tnd came oa up to the hHel; or I don't know 
fvbere I went 'to, somewhere about over in- 
x>wn. In an hour or so— I don't know but he 
let the particular time 1 was to s^e bim at 
Fudge Gaut's office. I went there and went in 
md saw him, and he told me that he could not 
Ifet to go home that night, and he wanted me to 
fo to h>s house and tell his family that he could 
lot come home. Well, I was in there. I think 
*he attachment papers h^ beea issued at vhe 
con rt house. I don't remember now about it. 
[ don*t remember where i hai been issued or 
low long, but the Sheriff came down there 
irhilelwas there, I believe lust a»)out the 
iiaie i came in. He isame back from 
ihe Capitol ai d stated thnt he had gone up 
diere to execute the attachm nt,> aud that 
;hey would not ret riim in, and that he Lad 
3omf* back to get instruct ons what to do, that 
fche doors were shut at the Oapitol,and that they 
ironM r.ot let him in ; that he had c^rae b^ck lo 
^et instructions from the Judge^ w^atto do 
ludee Gant was in there, and I am not right 
certain whether Col. Hetskell w<s there. I 
ihink there were tw6 or three and Jn<lge Brien 
may have been the* e. but I don't remember dis- 
^nctiv anybody but Judge Gaut. Wh^n the 
Sheriff came in t" ere and stated that. Judge 
Slant got the CodO probably, or s.)me law book, 
uid rea i some taw. authorizing the Sheriff to 
)xecnte h's writ if he had to break into a house, 
ind went on to state that he had the right to 
jreak into the Capitol, according to law, to ex- 
Msnte his writ. My brother stated that al- 
ihongh he might have the right by law, it 
iron Id t>e very iroprndent t» do any such 
iiingasthat, thatir. mit$ht create a not and 
nob, and for him to go back t(^ th» Capitol, and 
itate ^o the members of the Legislature, if they 
nrere inside, or anybody that was there, ihai 
le had a civil proGe<>sto execute, and that he 
Ud not want to produce any excitement or dis- 
mrbance in town. He went on to state to him: 
* Do yoii t 11 them that I have a rlgtit to sum- 
mons everybody in town, but. I don't want to 
loit it might produce a not. You tell them 
ihat, and induce them t^ submit to the execu 
lion ot the writ " ibis was the suhstmce o' 
irh^t he told the Sheriff. I don't know th:^t 
hat was exactly the )anguag:e, but I remember 
rery r'intinctly that that waft the snb.tince of 
t, and Judge Gaut acquiesced in it as being a 
>roper conri^e to pursue, and the Sheriff wtrut 
»ff and I did not see anything more of him. I 
eft rberH directly afttrwarda. and went and 
^t into his buggy and went out to his bouse, 
md left htm here in town. 

Q. Did not Judge Fraziertell the Sheriff not 
o be in a hurry to do it, but to \^ iit until next 
norning? A. The declara ions to the sheriff 
vere not to be in a hnrrv about it, that there 
wt» no necessity to be in A hurry about it. to 
rait unrii th^. next morning if necessary, bnt 
o commit no acts of violence. I remember dis- 
inetly that it was stated for him to wait uatll 



the next morning. I doii't knowthat Iknow 
anything beaxingon the question further than 
I have stated. I haye been long and intimate- 
ly acquainted with my brother^ that is, I may 
say we have ueen very intimate friends, even 
lorbri>thers, and when I have been down here. 
I hive been wl|h him a great deal, and went 
out to his house always on the Sabbath, and 
knew as muf^h und had as good an opportunity 
of an insight into his mind as anybody. 1 sate 
that in oraer to show the relationship, on he 
social relationship, that existed between us a^ 
the time. 

(7ro««>iReamif»aM<m.->Qnestion by Mr. May- 
nard— As 1 understand you to. say you have 
been very intimately and closely associated 
with him for a great many years, even for per- 
sons occupying the relationship of brothers? 
A. Well, I haye not lived near to him for eight 
or ten years. I used to live in the same town 
where ne did, but we hive corresponded a 
great deal, and Ka^e krown each. other's minds 
pretty intimately and closely— perhaps, as any 
two brothers ever did. 

Q. Touh.ive genertdly beenpietty much in 
harmony in your opinions, have you not? A. 
Well^we have sometimes differed in our opinions. 
In the main, we have agreed, but upon some po- 
litical questions perhaps, we have differed. In 
the main, however, we have agreed. 

Q Why did your brother say to the Sheriff 
that he should not use any v olenr>e, and tell 
him to wait until morning? A. Well, there 
was a good deal of excitement in the city, and 
there is alwavs a violent element about in every 
community, I reckon. Theie was at that time 
a feeling ju^t like ' hough they would l)ke to 
come up here and take the man rudely out of 
the house by force. There wa<> that intention, I 
thiught, manifested by some persons .hat l had 
met with, and I supposed he had discovered 
that, also. 

Q. So the feeling was very strong toward the 
legislature? A. We^l, there w*s a feeling of in- 
tense oppo ition to the Legislature. 

Q. Ot hatred? A. Well, i think there was a 
good deal of hatred m >niftsted by some men 
toward the acts of the Legislntnre, and proba- 
bly some of the members of the Legislature 

Q That you say you knew and your brother 
knew? A. Well, I do not know how far he 
knew it. I knew it. I think, a good deal better 
than he did. I was here around. 

Q. y< u say Judge Gaut lall down the law 
there, and y ur brother acquies ed in it, that 
they were authorize i to break into any en- 
closure to get access to these men but that your 
b) other raiher sugxesteil or intimatod that they 
should not proceed to violence? A. Well, he did 
not suggest or intimtte. He just told the 
Sheriff d stinc'ly to do no acts of violence, aud 
after 'udge Gaut had read what he did, he ac- 
quiesced in it, but not altogether. He ac- 
quiescol in this way. His language was that 
that might be the Jaw, but that it wa^ very 
i>i- prudent and wrong to put it in pra<ti je. 

Q. How many men had the Sheriff along 
with him? A Well. I don't think there were 
but two. My impression is that there were 
but two who came down there. 

Q Where was that did you say? A. That was 
at Judge Gauc*s office. 

Q. Down here on Cedar street? Yes, sir. 

Q. I understand you to say that Judge Gaut 
was present, that Speaker Heiskell was pres- 
ent, and that you think that Judge Brien was 
present? A. He might have been pi*esent. 

Q. How about Mr. Culyar? A. Well, I don*t 
remember. 

Q. Wh it day was that? A. I suppose it was 
4 o'clock when the decision was made, perhaps 
it wa^) six o'clock. 

Q. Did the Sheriff start up this way? A. 
Ye», fir. 

Q. Was it the Sheriff or oneof his deputies? 
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A. I don't know wbether it waa tbe SbertiT or 

VtOti 

Q. The one that had the process any way P A. 
The one that had the process. My impression 
now is that he left the office ahouc the time, I 
think, that theSherilT came in. I think ^ust 
about the time, buG I do not know. Itstrib^e^ 
me now that he didv starts up fnis way, but I 
have no distinct remembrance of It. 

Q. Did Judge Gaut exhibit a good deal of 
feeliDg? A. Well, ht^ seeine I to have asmnch 
iieeling as a man could well have t j succeed in 
his case. 

Q. Did he express himself with a good deal of 
warmth when the officer came down there and 
told him that the doors were cl«Be«l? A. I- do 
not remember any language that he used. J. 
think he just picked up a book a<« soon as the 
Sheriff came in and hunted out for some law on 
the sub.|«ct, aid read it. and then stated to the 
Shieriil that he hat^ authority tu break o^ien the 
House if it was necessary, m order to execute 
the writ 

9. Did tha Sheriff say who was opposing him? 
Did he say it was thd porters and others about 
the Hou^e? A. I think be suid something 
about sometK>dy being inside; that he saw a 
negro. ' That is the way it strikes me. 

Q. Did he say a negro or a'* nigger?" A. I 
think he said sometning about seeing a negro 
Inside of the Bouse with a pistol, or may be 
more than one—I don't remember now— and 
that he had seen members of the Legislat re 
about there. It striiies me that he f^aia he had 
seen some members of the lA'gislature about 
there, (hatis fiom the ^collection of what 
my brother said to iae afterwards. The im- 
pression on my mind i^ that he said something 
about some members of the Legislature being 
there. 

Q. He had the writ, as I understand, in his 
hand— the precept— and he said that he had 
eome up here and was unable to gtt into the 
building, and then went back and reported to 
your brother, the Judge? A. Ye?, sir. 

A. Just repeat what took place when he 
made his reuort? A. Well, Judge Gaut, got the 
Code. I think. At any race It was a law bojk. 
I am not sure now wuether. it was the Code or 
not. It was some law book, and he rea^i — weU, 
now it may be a decision of the Supreme Court; 
I am not right certain Blt)out that; but he read 
some law upon which he predicated the idea 
that a Sheriff was authorized to break Into a 
house, and he expressed Mmseif m that way. 
My brother stated to him that aithaugh that 
might bo so. that that might be the law,it would 
be very impruuent and improper to do such a 
thing on the present occasion ; that it might 
create a riot, and for him to go *<ack to the Cap- 
itol and state to tbose inside, whoever they 
were, what was his business, in a qt iet. peace- 
able way, and to avoid d -ing any act of vio- 
lence, and to wait uptil next morning rather 
than be in a hurry about it; that there was no 
necessity for being in a hurry about it— to wait 
until next momiog, and that by the next morn- 
ing h6 had but little doubt but that the thing 
woutd all be done. 

Q. Were ybu there the next morning when 
they bad Captain Heydt under arrest? A. Ko, 
sir. I was not. 

Q You ^ ay t on oa me here as a member of the 
Senate on the Sd of July? A Yes, sir. 

Q You don't remember seeing your brother 
until Haturday, the 7th? A. ^o, sir. 

Q, You then went with him part way to his 
house ? A. Yes, sir. 

Q. You stopped with Senator Thompson ? A. 
les, sir. 

, Q. You say that in that interview with your 
brother you told him there was a purpose o 
defeat the action of the Legislature by prevent- 
ing a quorum in tiie House ? A. Yes, sir: I 
was taUing to him about some memberaof the 



LegSiltttnir« wbo 4ld sot aeett dispoeed tj> «cmm 
up. 

Q. WelL just go oil and state what you told 
him they w^re doing. A. My impression is th^ 
I told him that some members of ihe Legisla- 
ture were not disp sed to ooise to NashTi-le, or 
that they were disposed lo leave in order to pre- 
vent a quorum. 

Q. Did 74>tt ted him whether there h%d been 
any meeting, any conference, on thac subjeet, 
among disiffev^ted' members? A So. sir, I 
know I did. not, became I did not know of any, 
and r di'i not tell him what I di ( not « n w. 

Q. Well, were there any such conferences held? 
A. Not thaf; I know of. There were sevenl 
members ot the Legislature that I was most fa- 
miliar with, of that <d .ss whom 1 had heard ex- 
press themselves, or one or two, at least. I 
know that Mr. Foster talked to me, and said 
that he was going home ; I think it>was the next 
week . I don't < hin k it was* i hat week. Proba* 
bly I may haye heard some other member^ ex- 
press themselves ii^ the same w«y,- that they 
were KOiiig home. 

. Q. Mr. Fo ter was from Hamil on county, and 
had bof n elected in the place ot Mr. H6od f A 
Yes, sir. 

Q. Well, what others did you hear say they 
were going home? a; I don't remember who 
they were, but my impression is th^t some oth- 
er:* told me so. 

Q. t>id they say why they were goln^ home f 
A. They said they were not going 10 stay here 
t'} make una quorum. 

> Q. Did they express a purpose to'defeit the 
aei/ion of the Legislature by absenting them- 
selves? A.. Yes. 

Q. Did yen tell your brother thit? A. I 
don't think I did any more than what I have 
told you a! out it ^ I don't think I said any tbinK 
ta him about it. Those persons that I spe tk of 
as having h>td a conver ation with me I think 
had not said anything to me then. Thf re were 
some it.dications, thougb,inthe iionse th^b ther^ 
would not be a quoruih. 

Q. AS I underst ind your testimony von went 
out with him the succeeding baturd^y? A. 
No, sir, I did not go out with him ttie succeed- 
ing £5aturday. 

Q. Did not go out on Saturday? A. I west 
ouc there on Saturday, but I did not go with 
him. When he was noidi»g court here he was 
in the habit of sending bis buggy out to go 1 
home on Saturitay eveting. / 

Q Well, you went and stayed over Sunday? 
A, Yes, sir. 

Q. Well, did you have a con vers ntion wilh 
him at that time about the Mouse, aud about a 
quorum and so lorth? A. I think we did. He 
asked me something abort what they were do- 
ing in the Legislatut e, and. whether they had 
got a quorum or i ot. I don't remember ttie 
particular conversation, but I think itaU- gether 
probable that I stated t > him what had occurred 
or what '^ras doing m the Legislature. 

Q. Did you teU h m about aay intsrference by 
gentlemen who had been elected u»en^* ers of 
Congress, or about any int rference by the 
President of the United sta es? A. No, sit, I 
did not know anything ab ut it 

Q. Did you have no conver ation on that 
subject? A. I had the information afterwards 
that Johnson— well, it was rumored >tboafe 
here that Frf sident Johason was oppoavd to the 
ameadment. that he did not want a qnornm, 
but as to part. cular^ definite intormatiou attiiat 
time I huve no knowledge. 

Q. Were there any i;elegrai>h'c d^spa^ehes 
exuibited? A. Not to me. There might have 
been. 

Q. Yousayyou talked with your brother the 
second Sunday you wece there; that you talked 
over all these matters ? A. Well, I don't know 
how much we talked them over. I was there 
during the day, and I proi^ume that I told him 
about the condition of affairs In theXegitla* 



125 



pm, bnt I do&*tveooli6Qt fhe pftrtiealsr oonver- 

lation I had with him in regard to it 

Q. Bat you do recollect, if I trnderstand yon 
wrrectly, tliat as early as Saturday the 'Tth of 
lie moBth, in riding out with him. yon told him 
it the attempt made to preveot u quorum, and 
;hat he was iniormed of it at least that early? 
V. I told him that I thought there was an in- 
entionon the part of some memhers of the 
[jegislatura to prevent a quorum. 

Q And when lou stayed the next Sunday 
here he inquired of you and you gave him such 
nformation as you had¥ A. "Yes. sir. I think 
o. I have no doubt but wh»t I gave the inior- 
nation thjtt was a&tlr here in the Legislature, 
lioughl don't have any distinot recollection or 
t. Texpec^ I told him the state of things, that 
ire were waifdng and expecting to get a quo- 
*am. 

Q. State whether there had been any bssem- 
dage or any meeting rf the opposing members 
itany time lookiog tb action in that regard. A. 
(fell, sir, if there was they did not let me know 
mvthiug about it 

Q. D>you linow anything about a meeting 
leld bttbe Commercial Hotel ? .A. I do not. I 
lave no knowledge of any meeting being held 
Jierc. 

Q. Did you ever ^ee Judge Butler thereat 
\ny time ? A. I think it likely that I did see 
radge Bntler there. It seems to me I saw him, 
mc 1 don't know whether it was at that time 
ir not. I rem* mber i»^einfc him here some time 
tttring the s^s^ion of the Lesrialature. 

Q. 00 von recollect a mv^eting at which Gov. 
JampbeJ was present; that is, aftcsr the meet- 
ng ot toe Legislatui*e and before the trial of 
be habeas corpus case ? A. a t that time T 

Q. Yes, after the meeting of the Legislature, 
ind before the trial of the habeas corpus oase? 
8l. No, sir. 

Q. Was he here in the city? A. Well, sir, if 
le wa^, I don't remtmber it. He miglit have 
3€en, but I don't remember it. 1 remember se*'- 
n him just about the time we adjourned, and 
;hey had a mt^eting. It was not acaucn^'. 
ihongh. It was a pu blic mee ing that they had 
it the court hoBS<', I believe, about the time we 
vljourned— no, it was at the market hou^e, up 
nthn Recorder's room, perhaps. 

Q. When Wa&it you say you went to see Mr. 
l^iUlams and Mr. Martin, when under arrest? 
L Well, my impression is thnt it was the tven- 
Dff that thev got out the habeas corpus. 

S. What time? A. Well, it .may nave been, 
proaably.was, after we had adjourned, ar- 
erdmoer. 

Or Between the forenoon and afternoon $es- 
ioBs? A W«ll, 1 could not say whtth^r it 
ras that time, or whether it was after that 
ime. 

Q. Who went with you? A. Well, I am not 
tbfe to te 1 you th'it, di ti n ctly . 
Q. Well, who wj^4 there at the time you were? 
L Well, it eems to strike* me that Carrigan 
ras there, or McFarland, ard there weie one or 
wo others that I don't recollect. 
Q. Do you mean Senator Carrigan and SenA- 
!>rMcKarland? A. Yes, sir, and I might be 
lisfeaken as to other members there. 
Q. Well, i«hat members of the House? ▲. 
veil, it was some who were up from that re- 
ion ef country who were acquainted with 
Williams. 

Q. How many? A. There WQre two or three 
->e6, there might have been as many as 
liree. 

Q. Were they individaals not connected with 
Lther H->use. A. Ko, sir, not that I know of. . 
Q. Well, what was said at the tiaae? A. 
Fhat was done at the time? 
Q. Yes. A. Well. I think tbat was the time 
Kat I first learned that be was going to make an 
pplication for the writ of habeas corpus. 
Q WeH, what was 8 id? A. Well,! don't re- 
iembcr any distinot thing that was said by Any 



of thte parties there. Some one told me that 
they had, or were going to ^et, a writ of habeas 
corpus. 

Q. Well, was that all that was said? A. Ob. 
no, I don't suppose it was. There was a good 
deal of vaporing there, I don't remember what. 

Q. Well, what did you gentlemea go there 
fbrr A. Well, ite went inthere to find out what 
cmdHion Williams was in. I had met with 
him beiore and thought he was a gentlemanly 
man^ and I>- 

Q Well, 'what did these other gentlemen, 
Carrigan and McFarland, go In for? A. I don't' 
think that both of them were there, perhaps 
neither of them wete. 

Q. You say there was a good deal of vaiktr-' 
ing there, what do you mean by that? A. There 
was that sort ot taU, that tbey were going to 
have them out, and thit the Legisliture had 
no authority to arrest them. 

Q. Who was it 8*iid that they were going to 
have them out? A. I could not tell who that was. 

Q. I have not underatood that there were but 
yourself, Oai-rigan ana McFarland and some 
others from that part of the 8t;tte present, and 
you say that they wtre v»i poring, and that they 
weie going to hsvtt them out. Well, who was 
It? A. I was s «N1> ing whether it was this man, 
I forget bis name, irom up there— Sim merly. 1 
was studying whether it was him or not. and 
the^i I think Mr! Martin had sumebody there, 
some friend from h's section of the country. I 
think t))ere were two or thtee members of the 
Legislature, but I could not, for the lile of me, 
now tell who they were. They were those men 
though that weie frietKllv to the n^en in cus- 
to iv, and on that si-le of the question. 

Q. They were iriendlv to breaking up the 
Legisl.ture? A.Weil,.! wpuld not use that 
expression. I would say thev were in favor of 
d^!ea'ing a quorum at that time. 

Q How <lid ■ Mr. ♦ "^ rrigan happen to be actint^ 
in oehalt of Mr. Williams, and to sign the peti- 
tion for a writ of habeas corpus, ani to swear 
toil? A. WeiJ Id')notknow thnt I can tell. 
He can tell better than I can about that. 

Q. Was there anything said while he was 
th^re ,that would be done? A. I think the 
thing had been gotten up before. I 'think the . 
arrangements were being made. I do not think 
it wa» very long after- 1 went down there that 
Judge Gaut spoke. 

Q. Thjs was, as I understand, between the 
morning s^'Saion and the evening session? A. I 
would not say that. 

Q. Well, what is your recollection, what do 
you say? A. It was after one of the sessions, 
which one it was I am not able to say, or 
whether we had two sessions that day or not. 
it was just after the Senate adjourned. 

Q. Did you see either of th» se men, Williams 
or Martin, again be<'ore tne decision of the ha* 
bOM corpus case? A. I don't think 1 did. 

Q. That is the only interview you had w.th 
them? A. Thatisthebnly Inierviev^I bad. I 
talked with Williams a little, and asked htm 
if h« wanted anv eomf rts that I could send up 
to him, or any t^ing of that sor^, and that I 
wou'dsend themup if he had not been al* 
ready supp'ied. 

Q. Was your brother's name mentioned in 
that interview? A. No, sir; I have no recollec- 
tion of it at all. 

Q. You say that is the only interview yon had 
with these men. A. That i« all the interview I 
had with them at that time. 

Q. Well, on any day before the decision of the 
oas ? A. I talked with Williams alter the de- 
cision of the cas<*. 

Q. Did vou tell h m then or at any time 
that *Toni would let them go," mea' ing your 
brother? A. No, sir, I did not. 

Q. When did your brother first ttll you how 
he was going to dec de the case? A. He never . 
told m<r at all. Without looking at the law 
question, I thought sometimes that he wou^d 
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decide it the other wB,y,trom the ezpressioiis he 
had ueed m regard to the^e men. Bnt looking 
at the law, I thought he would decide it as he 
did. 

Q. What law did he speak of; yon say, look- 
ing at the law ? A . Well, the cases that were 
discussed belore the Judge there, reading the 
provisions of the constitution i^ regard to the 
power of the Legislature to issue a warrant. 

9. Bid > ou say that he protested that he was 
going to decide it according to the law, withcKit 
reference to parties or eonsequences? A. Yes, 
sir. 

Q. How many times did he say thatf A. I 
don't r. collfCt of his saying anything about 
his decision only wben he came out there and 
was taikingwiih me. and complained auout the 
manner in which v was discussed. 

Q. lie said th^t M;r. Trimble and Judge Brien 
bad made strong political speeeheb? A. Yes, 
sir. 

Q. And had not discussed the law? A. Well, 
he did not say that they had not discussed the 
law, but he said that they had m «de political 
speeches anil endeavored to drag the political 
issues of the country into the decision of the 
question, and that be was very sorry to see it so. 

Q. Wht^re did be write hi;j judgment of the 
habeas corpus case, and where di<i he i^riie the 
writ ot attai htnent? A. Well, I am not able to 
tell, without it was at Judge Qaiit's office. I 
left: him soon after the decision was made ajt the 
court bouse. 

A motion was here made to adioum, the hour 
of adjournment having arrived, but the motion 
was lost by a vote of 7 ayes, to IS noes. 

Question by Mr. Maynard— [A paper was 
here aelivered to the witness, being the opinion 
delivered b Judge Frazier in the habeas cor- 
pus case, and so rue otlier papers connecttd with 
it. all of which have been published.] Do ^ou 
know that hanowriting? A. I know the sig- 
nature of the instrument, but I do not know the 
handwriting of the body of the instrument. 

Q. Whose is the handwriting of the signa- 
ture? A. Itismj brother's, if I mistake not. 
It is rather badly done, but it Ioctks very much 
like his. 

[The witness was here shown one of the other 
papers.! 

Q Do you know this handwriting? A. I 
know tbe handwriting of tne signature, but I 
do not know the handwriting of che other. 

Q. Whose is the handwriting of the signa- 
ture? A. That Is my brother's. 

Q. You don't know the handwiiang of the 
body? A No, sir. 

[Another paper was handed to the witness.] 
A. Well, it lb he same I pesume, though it is 
very badly signed, but I think the signature i> 
his. The body is not. There is something 
here that looks like his handwriting. There 
are some letter- in the body of this that look 
like the y might be my brother's handwriting. I 
would not say wheiner it is or not. 

Q. The i»igDature is his. A. Yes, sir. 

Q. You don't know where these papers were 
prepared ands gued? A. No, sir, I do not. 

Q. You say you were preent when the deci- 
sion was made by your brother? A. Yes, sir. 

Q. State whether there were many people 
prtrsent. A. There were a great many persons 
there. 

Q. State whether there was any demonstra- 
tion made at. the time tbe decision was an- 
nounced. A. Well. I don't think tnere was any 
demonstration made on that day at all. There 
was quite an audience, but I don't think the 
court room was lull. When my brother took 
his seat on the bench, he said that thi.* was a 
court, I remember his stating that, and that he 
wanted the audience to con^ider it so, and that 
it mu»t be coDBideredso» and that be hoped imh 



body would make any dtmongtratioA one wij 
ortneot'ier. 

Q. What wereyour views on the proposed ae- 
tion of the Legislature r Were yon fnen<i<y t» 
it or hoetiie? A. Proposed action of numiag 
off? 

Q. Yes, sir. A. I was not in favor of it. 

■Q. How was it in regard to the consiitntioiiai 
amendmentl A. Well, I was opposed to it. 

Q. y otx was opposi d to the act on of these men 
because 3 ou thought their acton was wrong! 
A. Yes, sir. 

Q. You stiU beUeve so? A. I still believe so. 

Q. > hat they were acting in violatioh of their 
duryf A. I thought the V were actinsT In viola- 
tion of the obligations they had entered ints 
as members of tue Legislature. I weuld «tate 
thii since the questionhas been put t'> me re- 
garding my Eeeing Wiilians again that eve- 
ning, that my mind is not entirely clear on that 
subject If we had two sessions that dav,i may 
have seen him aif ain when we came up here. 1 
pos»ibly may have gone in there after the writ 
was issued, but I would not be positive abont it. 
I remember the first inter aew very well," and 
possidly may hjive gone in there aierw^anls. 1 
wanted to make thit explanation so that there 
would be no mistake about it. 

Q. Well, then, it is possible you naav have 
made this remark to him about Tom's releas- 
ing him? A. No, I don't think that is possible, 
I did not know it. 

Q. Well, do you recollect about another mat- 
ter ? One of the Senators at the last session of 
the Senate wanted you to v te iOr some meas- 
ure that he was interested in, and tiiey told uim 
that you mii^ht have a ma^xer of your own 
soon that you might want some help in ? A. 
Yei. Fir, I reme ui er it; I would like to state it 
though. Well, I don't remember the question 
now, but this gentl* man was anxious that I 
should goforthatmefisuie. an^' was persuading 
me to Vote !or it. and I said to him that X did not 
know I'Ut th;/t 1 might go tor it any how J was 
not fully determined on that question, but that 
I had a measure of importance which I had a 
good deal of leeiing about, that' was to come up 
after the Legislature adjourned, that I would 
like very well if he could, after hearing the tes- 
timony and the f tcts m the case, if he could di- 
vest him>e!f of all party feeling, to determine 
that question in my brother'^ favor. I said that 
much to him because I felt th<it there was a 
leeiing among some members oC the Senate to 
miikethat a party question ; but I did t.ot ask 
him direct y. I thintc the gentleman will ivtate 
nimself ih it 1 wanted him to hear all the testi- 
mony in the ca«e, and determine the qne>tion 
without any reference to party feeling — outside 
or party a together. I feel it due to tnyself to 
state that much. There was no bargainb>tween 
us, nor was there anything bald that I feel was 
in the character of a bribe. It was only an in- 
terview between us that wasof a friend U char- 
acter, and he was talking about his mcasiire, 
and I tdlked about it just m that way. 

Q. You say you suspected some of the mem- 
bers in the Senate? A. 1 feared that there 
was a feeling in the Senate that would inila- 
nvfie their minds insensibly to lean oyer in 
favor of their own side of tho que&tion, and I 
have always tried whenever I$-poketo any of 
the Senators to explain it in that way. i al- 
ways at^ked them to try anddiv< st tht^mselvesof 
these feelings and hear the case and the evi- 
dence, then* letermine the qu stion upon the 
evi fence without party feelings. I think I 
spoke to Mr. benttor just m the same way in 
confidence, a>nd pro uably some other members 
of the Senate. 

Me direct'JSIsoaminaHan. — Question by Mr. 
Ea^t— Who is the Senator alluded ua A. I 
suppose it was Mr. HalL 

* ^r ?'*.7?t?. ^1?*? ^^^ ^^^ Senator's measniet 
A. Idon'ttlimk Id^di lam not sure about ic 
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My impression i8 that it was One indemnity 
qnestiiin. 

Q. WhajididMr. ttallsay to joXl in ^eply? 
A. Mr, Hall said to me in reply that he womd 
do so ; that he had noTeelinx upon theenb^ect; 
tbat lie intended to hear the proof and the evi- 
dence upon the case, and determine the ques- 
tion iu t according to the proof in the case, and 
tiiat ne would enoeavor to divest himself of all 
party feelings. 

Tiie Senate then adjottmed. 



THFB8DAT, MAY S8d, 18W. 
The Senate met at the usual hour, nineteen 
ineml)er8 present, and the President in the 
ohair. 

Senator McKlnney offered a motion to sus- 
pend the-rules so that the court might meet 
at 8 A. M , and adjourn at 5 p, m. The motion 
was lost by a vote of 4 ay es to 16 noes. 

TESTIMONY OF JUDGE M. M. BRIBN. 

Judge M. M. Brien was next called as a wit- 
ness for the defease, and sworn. 

Question by Mr. East--Judge Brien, state to 
the court whether you- are acquainted with 
Jnd^e Jfrazier, how long you have known him, 
and If you know the circumstances under which 
he obtaineJ or accepted his commission as 
Judge ? A. Yes, sir, I know Judge Frazier 
▼ery well now, I have known him pereonaliy, 
I suppose, for some ten or fifteen years. I 
knew Dim from reputatirm before 1 knew him 
personally. In reference to his commission, I 
suppose 1 am chargeable for that deed. I so- 
licited tiie government to commission him. it 
was at my solicitdtion that he got the commis- 
sion, and 1 ur«.ed him to accept It U<' was 
very reluctant, and it was several days before 
he would couBent to accept hi:« commission. I 
believe I qualified him upon his commission at 
ttie time be did accept 

Q. You had been tiudg ; of that c^urt »your- 
sell, I bciieve? A. Yes, sir, I had been Judge of 
the Criminal Court At the request of several 
members of the bar I resigned thar, to accept the 
postion of Circuit Judge. 

Q. Do you hold that position at this time? A. 
Yes, sir; I am Judge now, but i uon't hold un- 
der the same commission now that I did then. 
I resigned,aud afterward I was re-commissioned 
ag<in. 

Q By whom were you first appointed, and 
who gave you the ^ub^equent commission? A. 
I was first appointed by Governor Johnson. 

Q. W hut was the date of that commission? A. 
I believe it was in 1868, as Crimiuai Judge. 

Q. What was the date of your last oommis- 
s'on ? A . The last commission was in 1867. 1 he 
one before it was in 1866 1 have le n oomrois- 
Bioneu twice by Gov. Brownlow and twice by 
Gov. J ohB son, as Criminal Judge, and as Cir- 
cuit Judge by <iov Johnson. 

Q. Judge l^ien, if you are acquainted with 
the character of Judge Frazier, of your own 
knowledge, as a man, a citizen and a Judge, wi 1 

Su plea«-e state it to the court f A. I tniUR I 
ow wi at It takes to constitute (general char- 
acter. From my knowledge of general charac- 
ter, I tbinkl know Judge irrazier*s character 
as a man, as a Judire and ^ a citizen. 

Q. Well, please ^tatl• which it isf A. My im- 
prfcRsion is that bib chardCter is pure and un- 
spotted. I don't think any man in the S^ate of 
Tennessee h s got any better character than 
Jnd^e Frazier. I think he is a pure, uncor 
mptible Judge. Hemtiy err, like a good many 
of us do. but I am satisfied it would be an error 
in judgment, and nothing else. I have been in- 
timate with htm since he has been here. I 
knew him over at Fikeville. I haye been more 



intimate with him since he has been residing in 
this city. I have firequently conversed with 
lawyers respecting him. I was at his house 
and btayed with him at Pikeville. I regard him 
a:^ a pure man. 

Judge Brien— Bo fou know anythinsr further 
in regard to the trial of the habeas corpus, Or 
any other fact eonnected with this matter? A. 
No, sir, I was not hereduring the trial Ithink 
I was somewhere in the mountains, probably 
holti ing court for some brother Judge; at leabt, 
I was not here when that cause was tried. 

Q. You were not here when the writ was 
tak^n out? A. No, sir. 

Q. Ofir holding court? A Yes, sir. 

Q. Did y.ou have any conversation at that 
time with Judge Frazier? A. I remem her having 
a jocular conversation with Judge Frazier af- 
ter the trial Wlis over, I don't know whether 
it would be proner to state that, gentlemen. 

Q, Were you not holdiog court at i<>anklin 
in July 186B? A. Well, it mav be it was at 
Franklin. I remember very well that was the 
reason I was not hfre. I was think ng. may 
be, I was at DeKalb. I don't remember the 
^'me. 

Q. I remember to have seen you in July, 
18a«, at Frac'klin myself personally? A.. Yes, 
sir, th^it may be it. 

Q. Have you been in Judge Frazier's court, 
and do you know his manner of pr joeeding on 
the ttench? A. Yes— well, I am somewhat ao« 
quainted with it. I have been in his court Ire- 
queutly. 

Oroa9»£bMminaUai^.—(^vtestiOTL by Mr. Trim- 
ble— Were yon here during the extra session of 
July, 1866? A. Fart of the t.me I vta^. 

Q. What time? A. Idou^t remember. I re- 
member this, that I was very rarely about 
tne Capitol at all. 

Q. well, do yon knnw the tone and tem- 
per of the sentiment of Nashville toward the 
L.egi-lature at that time? A. Yes, sir. 

Q. What was it? W as it friendly or unfriend- 
ly to the i^egislature? A. Well, tbe tone was 
uniriend y. 

Q. Was there more than an ordinary exhibi- 
tion of feeling on the subject? A. Yes, sir. 

Q. Did you see any indications that prob- % 
ably threatened an outbreak if General Thomas 
had n 't been here? A. Well, I dou't know that. 

Q. Did it seem to t>e going in that direction? 
A. I don't know how to answer that. I know 
th^ were apprehensions on the bubject. I 
can tell better by what I considered myself. £ 
rather looked for it myself. 

Q. Well, was not the Legislature openly de- 
nounced as a bogus Legislature? A. i thipk I 
heard a aood deal said against the Legisla- 
ture. 

Q. Was not that enconrgei, too, by gen- 
tlemen in high places? A. Well,the most i heard 
speak: of it were of that character. 

Q. What saved the c>ty fk-om an outbreak? A 
I cannot answer that, I do not know. 

Q. Bow long after that was it tnat the massa- 
cre at New Orleans occurred? A. I don't know 
that. 

Q. Well, it was not long, was it? A. No, sir, it 
was 81 mewhce along alx>ut that time. 

Q. Weil, in that state of the public mind 
where political questions are at issue and judires 
are require^l to perform a Judicial act, what 
should be the proper status and animus ol the ^ 
Judge? A. I don't know that exactly. 

Q. Doesn'c he have to rise wi h the occasion? 
A. I ttimk he ought to decide reganiiess of coh- 
sequences. 

Q Does it not require a high degree of cour- 
age to decide judicial questions impartially 
against the current? A. Sometimes a Judge 
dislikes very much to have to decide a question 
when he is satisfied the people are against his 
decision, but J don't think that ought to con- 
trol tjim. 

Q. But don't it require high moral <¥>urage 
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ti T«6ist the pTevtnrtt of a eommmiityf A« 
WwL I h%we been at court several times when 
I saw that the feeling was deoidedlj against 

Q. I am not talking about that,but if you were 
oaileil upon to do a jiidlcial aot «t such a tune, 
would yon not regard it as a very grave occa- 
sion and braco yourselfV A. Yes. sjr, I have 
seen such occasions as these presented when it 
required »ome nerve »or a man to decide it. 
Bnii, it' a maa is determined t> discharge bis 
duty fearlessly, he has no difficulty in deciding 
these quebtioiis. I do not mean to say by tha' 
that a Judge is always right, but he ought to 
decide the question a certain way if he tiunJLS 
that way is right. , ^ ^ ^ - 

Q. What are the specldl traits of character of 
JuUge Frazler? A. In the the first place I 
thinl he is a moral, upriafht, inteftlgent gentle- 
man. >ie is a gOvd lawyer. I have always re 
garded him to, and as an honett man; that is 
his reputation. . , . ^_, . , 

Q. Does ho discharge his duties as Criminal 
Judge reasonably well and creditably? A. I 
think so, sir. ^ ^, .j 

Q. And deports himself in life reasonably?^ 
A. les, sir. . , 

Q. Do these qualities constitute In your court 
an exm>e lor a high crime and misdemeanor? 
A. No, sir. 

Q. What effect would thev have! A. They 
.would be a mitigat.on of the offeubC. 

Q. Would it not be an aggravation of It? A^ 
No, sir, I think not. ,, ,■ ^ ^^ 

Q. In the discharge of a judicial act the 
higher the man the worae the example. A. 
Yes, sir. it might be that way if you could con- 
strue It into a corrupt commission of the of- 
fense. , .. , 

Q. But suppo*« it was willful and wrongful, 

would not the higher the character of the man 

who committed it make it. the crime, greater? 

A. Yes, sir, if it was willful and wrongful it 

^ would be regarded as an offense 

Q. Well, is Judge Frazier a man of firmness? 
A. Well, I thiuk so. , ^ ^^. ^ 

Q. Is he a timid mau? A. I do not think 
that. 
# Q. Is he not an apprehensive man? A. I can- 

not answer as to that. 1 have found him very 
firm. i 

Q. Well, you said that in the ordinary conduct 
of his court he was a good Judge, and a good 
mau. I will ask about these special tri^te. 
A. I dou*t kiiQW that he is a timid man. I think 
he is a prudent, conscientiou* man, I hav*e 
always regarded him as a prudenc, cdn- 
scieuiious ni^n. 

Q. Well, when that class of men are wrong, 
they commit the greatest of errors, don't they? 
A. I eould not answer that. 
. Q. Wei*', in different men there are different 
degrees of rcsisiance to popular passion, are 
there not? A. Yes, sir, certanly. 

Q. Was Judge Frazier a man that would re- 
sist a torrent oi passio!» that was swelling and 
ro<lIn<' over the country? A. No, sir, Idon^t 
think I could say that he would do that. 

Q. Well, if the e is any oce^ion in life that 
requires firmness and high moral courage. Isn't 
it that of a Judge und r such circumstances? 
A. Well, sir, I shou.d think it ought to be that 

» Q. Take, for instance, a ease where public 
feeling is rising, does it not behoove a Judge 
above a>l men 1 1 rise above th*^ pasi^ions of the 
day and to act with heroic courage? A. Yes, 
* sir, ajuagefreqiii-ntly hus to guard against 
such a state of things. 

Q. Was not it his duty to try and hold the 
eoales of j ustioe even? A. Yes, sir, as I regard 

*Q. Do you think, Judore Brien, that if the sen- 
timent had been running the other way, Judge 
Frazier would have i>sutd that writ? 

Mr. J&wing— Weol^oct. 



Aniwtt^— Mytinireailon is, that if Jadi., 
Frazier had thought the writ right he woiud 
have issued it under any circumstances, and if 
he had thought it wrong I do not think he 
would have done it. At the same time, if it 
had been presented to me I am satisfied that I 
could not have granted the writ 

Q. Why ? A. I do not think it was right. 

Q. Was it sot a plain, open, palpable caseb 
involving the rights and privileges of the Souse 
of Bepresentatives, as you understand the law? 

Mr. *:wlng— I object. 

The vote was then taken by the court, and it 
was decIiMd that the question should be an- 
swered, ayes 10, nqes T. 

A. That was my opinton. In the expression 
of that opinion, it may be proper for me to say 
that I was against that hol.ing business ana 
against a^ the frauds to break up the L^isla- 
ture, and that might have had some influence 
upon my Ju.igmenc. I regarded it as a wrong, 
and do yet. 

Q. When did you return from Franklin? A. 
I do not remember, Mr. Trimble. The court 
generally lasts there two weeks. I came some- 
times once or twice a week, and sometimes only 
once a week. I never have stayed tne wl^ole 
two weeks out. 

Q. Was it a matt^ of public notoriety or 
knowledge that there was an attempt to pre* 
vent a meeting of the House of He resenta- 
tives with a view to prevent the adoption of the 
constitutional amendment? A. Weil, I thought 
so. 

Q. Was not it a matter of public notoriety 
and knowledge here that the President of the 
United States ^ad sent to Congress a protest 
>igtfinst the amendment offered by it to the 
States? A. We.l, I don't ' remember exactly 
how chat was. There was feomething relating 
to it. 

Q. Then he sent a paper there, dissenting 
from it? A. There was something of that aorC 
but I do not remember it. I tried to keen ontof 
pol^ics as much as I could. I was on the bench, 
and did not think it a proper place for a Judge 
to be tiUking on political questions. I avoided 
it as uuuch as I could, although I was very firm 
in my opinions. 

Q. Were not the leading Onservative men 
opposed to the adoption ot that amendment? A. 
The rebels were all opposed to it. 

Q. Well, I ask you if the leading Conservative 
men were not, or do you class tnem as rebels? 
A. I never thought there was a great d« al of 
difference between the Conservatives and the 
rebels I eia*>s them all about the same way. 

Q. Weil, was not the action of the House of 
Representatives, as far as it came under your 
knowledflre and as for as you have knowledge 
of it, moderate and forbearing? A. Well, I 
have not examined that. I did not see any* 
thing rash in the conduct Of the Legislatore. 

Q. Weil, they did not order the arrest of 
JuUfte Frazier and others conspiring to break 
up the Legislatiire? A. I don't know that Uiey 
did. 

Q In point of fact you know that thoy did 
not? A. If they did I never heard of it . 

Q. Would it not have struca you as an ezer* 
cise of more than usual power for the House of 
Kepresentaiives to have vindicated its rights 
and privileges by putting a warrant in the 
hands of the Sergeant-at Arms for Judge 
Frazier? A. Well, my answer to a previous 
question would in substance answer that. . I 
thought it was wrong. 

O. Well. In pursuing this course peaceably 
and quietly, wasn't there great moderation 
and forbearance on the part of the House of 
Representatives? A. Well, thai is a matter of 
opinion altogHher. 

Q. Well, I ask you yoars? 

Mr. Ewing— I objeot to that. H« asks the 
witness far an oplL i<m. 
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OneftlM ^ Vr. 1Mmlle*«fr70« thl|ik41iat 
Judge Frailer it a man of bone^iy or diicrjin- 
iBatfon of minnr a. Tet, lir, Juuge Fravltr !• 
f a man of fine mind. ^ 

Q. A man o nndertta&dlBgT A. Tes, ^ir, a 
temperate, hober.tiprigiit man; fo I alwaya re- 
garded mm m mjaeh as any mas I knew. 

g. 00 you krew wbetber it was meditates at 
fhattime to oTorUurow the presnut existing 
8Ute Govenimentt A. No, sir; there waa a 
good deal of talk, and it was an opinioa <if 
mine that th<fre were svch tilings in agitation. 
Whether it was a determinatieo or no , i do not 
kaoiv. 

Q. What qaieted the agitation of the pnbUc 
mladt A. 1 don't know th^t i oould answirr 



Q. Well, wasn't it the eleetioni in thA fall? A. 
Well. I doB'i know. sir. I don't know that it 



is antirely qu^ete > yet 

Btt'direa-JOoanUnaUon.'-^jiettion hj Mr. 
Xasc^-^oUge bnen, you ha?e bean a>kea in re- 



gard to the character of mind of Judge Fra- 
si«r. and bis morals, (^n a question of tbe 
nicely balanced pow^ of tbe State or Katlon- 
ai Govern ment, or a question between de- 
partments Judicial and executive or executive 
and legislative, do^ou knew a man or a Judge 
to whom such^a question could be so impar- 
tially referred a« to Judi^e Frazierf A. I have 
every confldeaceio him I have heard him 
deliver some Opinions tlMt I thought would be 
eredltMble to any Judge. 

Q. Tou were a k d m regard to your own 
•pinion of the issuance of the writ of habeas 

erpos. >Vou d veu have ibsu<'dl^ A. I don't 
K>w that I would, knowing tho facjte. 

. Q What id tbe unifern law on the subject? 
A. Well, it is left to the discretion of the Jud«re 
himself to make out the case. If he thinks 
that the writ ouffht to i^sue, be < ught to i^sue 
it; If. not, nwt, and to at»iga his reasons for do* 
ingit 

^. If you had believed otherwise than vou 
4ay you now b'lieve, would yO|i hav*^ issued M 
Afit I had believed the wrir. should h^ve been 
Isaued. I«benid lia< e issued it. 

i4. Don't it raquire jnore courage ti issue it 
against the impe»cidng power of t^e State than 
a^ainft pnbtiG opinion and clamor? A. Wtll, 
tiMra never wae an appiiqatioii pr^ spnt* d to me. 
This !!> >the grst cube ot which 1 nave any 
knowledge in thit». county. Some case^sre re- 
ported in books^.b«it I have no knowledge Oi: 
any excitement of that f ort. 

<|. Does it require an • qually cool man of 
courage to i^ue it against the I>gi«latu<e as 
against tbe puUic opinion? A. I don't think, a 
judge should look ai anything of that kind. 

Q Are notjudges sometimes clear on deci?« 
ions whictv otner9 think ought to be reversed? 
A'. WelJ^ «ometime8 the^ are not so dear. 

4j In your own case, take the. Bank of Ten* 
neesee? a: Well, I have deliVtfied optniotaB 
anddeeidedqne-tionsihati would have some 
doubt about, but that was my best opinion, and 
I have deciaed s^ime questions when I thonirht 
other couits would baV(^ dec ded them diifer- 
artlv, but btill that would i^Ot change my opin- 
ion in reference lo them. 

O. I suppt se your opinion on the m<indavnns 
in the case of tne Bank of Teanetsee was very 
dear in your own mind? A. Yesj sir, and I 
amequall as dear t&at I am rightf now 
aa I was then. 

Q. altheuffb the Bnprane Go irt Teversed it^ 
A. Yes, sir, but I most certainly would defer* 
to tlie deci ion of tbe Suprene Court. 

Q. jpvt linefer to these thiugs to show that, 
however dear- a man's opinion may be to him- 
aelf, that stlU the revi'dng power would think 
differently? A. Yes, the revising power Inight 
tliink diflbrently^ " 

<|. And while yon might havehadMeapfnion 
of the habeas oerpos cMe another Judge migttt 
kaTe hhd a different opinlpa ? a. Y3S,sir. 

9 



Q, AdifllBMnt.oBiBion hetireea JndgM aad 
lawyers is no oadse fer a criminal Inteot ? A. 
No, siv. I remcmi>er an instunce now in which 
I charred a grah<i lury.at Murfreeslwro, and 
wlien Judge fraaier went- there he charged ta 
the reverse of th .t, and be and I bad a confer- 
eaoe on that point an I came to the conclusion 
that he wms right and that I wa«« wrong. 

Q. You do net think that, either of yon- weie 
very corrupt in that though ? A No, sir. 

Q. Although I he con«»^ueaces might have 
beeninjuHoustoonecitisenormore? A. ITea. 
shr. 

/ , TESnif ONY OF FBA17CI8 B. TOQQ. 

Francis B. FOgg was next ealled as a wiftnesa 
on the part of the defense. 

QuesUon hy Mr. Kast--ll ill yon stat« to the 
court your ntme and residence t A. Francis B. 
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^ State whe her or not 'you are acquainted 
with the gt'neral character aa a oiiisen und s^s a 
Judge of Judge Frasi»'r, and if so, ulease stata 
what it is? A. I have known Judge Fraaier ever 
since be came to NashVille. i aaw him im* 
mediately after hia arrival here, when he was 
appointed Judge: and I hare known him ever 
smee. I have had eonversai-ions with him 
very f^equentlv, and hNTO heard him spokec or 
by ethers. I tttppose I know his general char- 
acter as a man of hone&t purpose, and of kind, 
honOKt manner, and as a man of excellent sense, 
to far as I know, i*i every respect his moral 
character U of the highest irra.-e.' I saw him a 
good deal when he flirt eame here. I be ieve 
thar. he stayed in the as me olllce or in an office < 
adjoining that in wht< h I atayed in tbe day/ 
time and I h4d very flreqnent conversational 
with him. Our conversations w<>re t f a gene- * 
ralnatu 10— generally on I gal qu( stio> s. Xcloi 
not know whether we discus»ed much ab tut 
politic-, for be and I wera of the same opinion * 
about that, and of ooure we did not dispute,, 
for he was a very strung Union man in his feeU 
ittxs and onin on«. 

Q. Whatis his general oharaoter as a Judged* 
A. Well, air, I never pra'io«=d in the court, and 
I don't know th>it 1 ever hcaid iinv deoisian 
fVom the bench delivered by Judge Fraa er, bnti 
my opinion would be formed upon the testimo^ 
n ' of ethers. I have alwaya heard him spoken 
of very highly as a goojd, houei>t Judfe, a wor-» 
thy man, a m in that understood well the crixft- 
iutd law ot the country: and I do not. know 
thai I ever heard anything to rh-^ contrary nn* 
til que.-tions arose or the onaraeter noTV befoiw 
the country, invoh ing some political consider- 
tion*>. 1 should suppose^ from m v conversatiea 
with him, that he was a vecy gooid Judga^ that 
he understood the laws of evidence and the 
criminal law very well, and that he admit is. 
tare- 1 them with great honesty and impartially. 
I could not say, particularly in regards to. tbe 
chiitacter oi his opinions, for I never nraotioed 
in that court. 

TE8TIMOKY OF SILAS F. ALLVX^ 

Si as F. Allen was then ealled and swoan. 

Question by Hr. Bvsr—Captain Allen, will 
you pleiise state your name, residence »nd o<n 
cup^tion? A. My name is Silas F. Allen, mv 
residence is NAtehvU>e, my occupation- a law- 
yer. 

Q. How l<mg have you been a resideet- af 
l^ashTllle. Uhlft. Allen? A. I have been a resf . . 
dentot Nashville 6in€>e the flrstoFHarch. issi 

Q. were yon an otteer In the Vhited States 
army? A. Yes, fir 

Q. Have'Ndtt'a knowledge of the fharscter of 
Judge Fraaier, as a man, a ciUzen-ar.d ajudge^* 
A. r never have seen very much of Judge 
Fraaifr, except in his court I have practicSl 
eensiderable before him while he was Judge 
AS to4iischanieteras a dtlsea^ I»ould.not aar 
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MMy^lM Bwrctify otm J own knowledM. 1m|- 
eKse tbal was iXMot iniMto ilO wifb liitfi. 
I practicea In his «Diiri8. Biic I know bis repa- 
tation very well. 

Q. Wtfli, st.^te lifs character ftom what too 
kvdw. and nr m ^« hat 6t)reys satd? A/ Well, f 
shonrdsaTheboreas bigha diaracter as any 
nan coi a btar. 

'Q. W fa a" has been yonr personal obserTati^tn 
as a lawyer piacilcifag In his o iin? a. Bfy 
o|)>iDlon bas always be«'u tbat he has been a very 
conscientiou ,inpiiitia1 Jndge. 

Q. A man of integrity f A. Tes, sir, of strict 
integrity. 

Q Is he a patient, Arm man t A. Helsayory 
•are'ul. pati(>nt man, and. looks. into the troth 
of the ca^e. I have no reason tjo doubt liis Qrm- 
nt ss I hat I know of. I do not know that I erer 
saw it uni to the test p&rticnUrly. My im pres 
lion isthat he has always been a rery patns- 
taking man. as a Judg**, to d: eide caMS before 
hhtt accordkig to right and to taw. 

Q. A. oonscientioafc manf - A. I should say, a 
good deal more tfattn ord nary. 

•Q. A good deal more than ordinary? A. Tes, 
air. th^i is my impression. 

Q, Do vott think that Judge Frasier wonld 
haire the firmness to declHr«t an opinioa which 
ho oonseientionsly beltoT* d,rstardless of conse- 
inonoes to himself personatly? A I think; sir, 
jhatTf Judge Frazier was satsfled that an v 
piurticular con se of rodduct was right; he wouH 
~~ as far in tiiat direction as nny mao that I 
nwof. 

4^. His ir^eas of right as a judge would be 
what be egardOd a« tholawf A: I think so. 
Iluiire seen a gieat many more olistinate meo 
amd fooi-har^ty m(.n th m Judge Fr aier.' But 
I Chtuh wheve his oonscience l*d him he would 
go as far as any man in wha^ he be ievei to l>e 
ocMt. N 

%, Captain Allen, did you ever have a con- 
.Tcma idii with Judge Frasier in regf^rd to this 
matter previous to the impeaohmeutt : A I 
bed a oouversation with Judge rncL\*-r in my 
«ffioe«ometime last fait, I think it was^ or 
•edmewiiere late in tb«> summer or early in tlie 
.fsll iM^re the matter of tmpeaehm nt hud 
b"«n.«agge6ted, at least to my knowiedge 
^Jndge Fmeier came to mv ottL e. • 

Question by Mr* Tnnible^W hat time was 
that? A f think ii was s<Hnetlme in the L tter 
pan-of Jiiiy. 

Mr. Trim(»le--It was after the trial, and what 
was after the trial could not be considered an 

'«ffBBS'. 

.^r. £ast— Ife will not insist upon it- if yon 
oUect. 

Mr. Trimhle~u would be competent for the 
Matcrtopr ve Any adm ssion» or oohfe sto.s, 
bBt noi. competent loi* yoa; 

Jfr. Rtatr-i. thought the rule was relaxed. 

Mr Trimoie— Bui/you have been eulbrcfng it 
oaocda a white yourself. 

VBKEltmiY OF T. J. WILSON^ 
T. J. .Wilson was next called and sworn. 

Question by ' lAr. Wilson, state 

your ua e, le'idemoe and oconpot on. A. My 
name s T. J. .Wilson. I live in Kashyiile, and 
am a merchantin this city. 

Q. How long ihasre you re»i^led.in Kashy He 
.Anu^whttre did yuu come trom when. /ou came 
huM A. a. cAme :fMm Ble soe county, Tea- 
,ii March 188ii 
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^ Aow near did jou live to Judge Thomas 
K. Kr'izier, H^rnhhoar Ungf A, I Tiv'e'l n« xr. 
niiigh^r to him,.4ir, lOr About flQeen or sixteen 
ydara. 

Q. In the sameitowujP A, We bpth liveil out 
of town, bu. our piaoes Joined. ' 

Q. You have anown him for fifteen or twenty 
yoArs? A. Yes, rir, a moe ldi». 

Q. I suupose he -came here about the same 
time you dMl? A. S^^ef, si r^bi^t h|s family dido^ 
ookfie until after. 



Q, What ti Jnd^ Fnaferm cBsraeter. ^ 
whnt was hl^*Gh'arii ter asa than atfd as a d i« 
a«nr' A. He was itenera Iv looked upon as one 
of the most ooireet honest, impartial men in 
that county, so much sb that men or luithet* 
party, whaiever their poltieal or religiod» 
opinions were; wete wiHing to take his ad* 
viCQ and let his word decid'f. l have known 
inst inces where men of almost iBjptiTtf were 
willing to let his word decrde for n- m 

X) Wer- you ^ qualnted with Judg^ Frazfer 
about the tl me of the Warf ' A . Tes, bit, we wexv 
l>vlntr there as'neiirhtiors^ ' 

Q. What part did he take in it? A. He took Ji 
deeTdedstHndibrthe'8r'>v rninent. Mid was al- 
ways considered a ihia, oonststentUn on nan. 

Q. S(0 unders ood? A. So understood hj 
everybody, f believe sir. 

Q. Doyouki.owwhetherhedid anything to 
mtinii'eftt his opinions on that subjectt A. Trell,' 
in what way, Mr, E^it 

Q. Did be inake any spe -ches, or declare his 
opinion? A. Y>s. t-it; d rina the canvass oT 
Iwl; in February, he was a candidate Ibr the 
conTcntion and an vas - ed the distr . ct At that 
tim^ 1 was a very strong f-nion man myseif. 
and we stood together n that question. 

Q. I will »sk you if Judge Krazier was noi a 
leading mn oh tha' snbje-t in his puTt of tik4 
oountryt A. He was. sir. 

Q. Tbe'rallying poincof other men? A. Tea, 
sir. ... 

Q I>o yon know the circumstances un- 
der which he movid to' Mid.ile Teh- 
netse, or What brought hm heref ' 
A. At the tiine I left him he was at 
McMinnviHe. He had lett home on aoc-onnc of 
gherriffas • lowling aniund ttit-re 'hen through 
th* country . There were a good ro any sotd iera ' 
banded together in rhe mountains they had' 
comedown In th Yallfy and stopped at my 
honse. »nd At other houses In toWn. and at 
Ji'dgeFrasi^r's. Thiv bad r b>>ed him nod 
per hai s threatened htm, and he h <d left theVb 
and gone to McMinnvil e, where I found mm' 
on my way to Nashville. 

Q. Were they rebels? *. Yes, *ir, rtbeii— * 
Chump' Fe^gu^!on, ' anerand t-ism^n 

Q. ' Did thev make l^udge (frasier a special ob- 
Jert or per^ecuti nf A. rthii k they da. sir' 
There were somel other* thjsr*^ th t wei^ 
the 6(>Ject9 of their rieprH<tHtlo s, bu I'tbink he 
was the roai't one thai suifeK-d at ikevi le. 
Q: Do you kho^ whether their threats extend- 
ed t> actual prsonal danger, or' t.) tryihg to 
kirthimt A. Iran'tSMyTi w th-t ia; but I 
underscanM fVom o'hers that h<^ had been 
threat^ed very strongly. I believe I advised' 
himto^ea e there. 

Qt- Was there a pistol presente'l at his headl.. 
A. i cannot say, but tlmt js what I heai d troait 
others. 

Q. At his wife? A« I oanuot say about 



Ql Was be d.iven Arom h^s home -o the wood*, 
anil obliged to rema.n thert- ?. 1 1 i. k ihi^t was . 
the uudefsianting, it.at be wen out, and. I' 
thnkth^tlKQ eft Jor McMinnville from the 
woods 8 me V' here. I*lo tthiniiv that he left 
for Mcmnoville from his o.^n hou-e >'t uU I 
tMtik \w weni across the mounta n to McMlnn- 
vil e ftoni some p >iht tn. the ncigblfor ood. 

Q.. Weill, that was tt»e occa^l >ii ot h s bre^k,- 
ing up his I esidence? A V e , sir. 

Q. He came ahea/i of his famil.v, I lielicve, ta 
Mi Hlle Tennes.^eef A. i es. sir. e came to^ 
McMinnvilLe, and was th' r • when | parsed 
through with my family, and he came ^ut to 
Niihtrilewltbu-.' v 

Q. Helett hishoui'e ard liome, an<1 eveiy* 
thing in East icnnessee, didn't h«'? A. Yes, 
sir. He ^entfer his family; perhaps be went 
home a ter th^m. I Oon't k^iow ab ut that, but 
his family t-amt^aft rua ds . 

Ooss-Ajom^no^tan.— Questioa by Mr. Trlm« 
ble— l>o you know Whether J liagc Frasier wai ' 
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W^l ^except that time I know nothing abont it 

Q. Except what thnef A. Except the time 
tliat Carter's men robbed Mm. 1 doB*t know 
frbetherthey bad him under aneet or not. 

Q: I o yon know whetber tbev required taim 
to give his parole or take an oath, or anything 
oftbat»ort7 A. I do not know. 

Q. I • id they require J udget in Bast IVunesMe 
to take the oath o aUegiancet A. I don't know 
of my own knowledge. 

TBSTIMONY OF B. M. HOODBMPTUB* 

Qnestion by Mr. BMt^WiU yon ttata yonr 
ftarae and reildeboef A; P. M; Aftoodenpyieit 
my name 

i^ Where do yon Ifvv, Mr. Hoodenpyle F A. I 
liTe ii Rut>.er!btd 0<.>nnt3^ 

Q. How long did you live there ? A. Three 
yeaT». 

Q. Whev» did yon eome from when yon went 
there Y A. I came irora Bledsoe oountyv 

Q. Were ^on a neigiibor of Judge Fntsfer*^, 
and if »o, bow long bod yon known him f A. 
About twenty^-ltre years, perhaps longer 

Q. Wa. not Judge i>raaier»8 repntntion up 
tbere'aTTOBg his n^-igbbors and acquMinianee 
tiiatof integrity, of bcnesty and- eonrage ? ^ 
IneTerhe^rd anytb ng against bin in my life 
I'tbongbt he was »i tionorttble man. 

Q What was Ms position lowaTd' he g^em- 
mentf a. Wen, sir, he defended' tt>e go\ em 
ment always. I lived close to him iind wms n 
his company a great de^l, and I -thought he was 
a IHend oi the g^)Veniment. 

Q. IMrt yon see him frequently during 18B1 
and IMS, and subsequent to ih t tlu>e? A. 
Tei», sir, I saw Mm oiten, sometimes every 
day: 

Q. Was there any mania Ble ^soe oowity of 
Biorepn*mlHe»cein 18011 A. I do not know 
of any. Ithrnk be wm one of the m^st promi- 
nent men in that t oii>nty . 

Q. Was there any man Trlko was more flreeto 
declare hib opinloMsr A. Wetl/fciTi 1 thlnti 

Q. Do yon know his exnretsloa of' opinton 
and his character for loyal tyt A. Well, btr, h« 
dTways seemed to express his feelings very 
fl«ely. 

Q. W' IL did these expressions of opinion pat 
him in danger f om {(nerrmas? A. Weil, ^ir^ 
I sappobe they did The goerriUas oame 
through there and singled him out, and 
Inquired tor htm. I understood that waa be- 
«aiise he wns a Onion man. 

U. Who weretheyr A. It was sakl thbt they 
-wev^ a banu hea<>ea by Champ Ferguson, and 
Hughes, and c arter. 

Q. Did y< u see them, or do you • know what 
they dl<4. to him and bis family? A. Well, sir. I 
do not know all *vt them, for when they came 
in I staywd pn ttr close at come. 

Q.'Stityeii dose tit homer A. Yes. sir« but 1 
unUers ood that th^ went up and robbed < him 
of all ti.e m.>ney be had. The main ■ ompany 
left toM n, anil roboed him of all th«$ mosey ho 
had. Tb(* u>ain company left the town- and 
-went on, but there wvre two or three men- that 
lurked about and a cut over to C ol. Bilge/ er's 
and ca • e bHck: and in that time I learned that 
they had robbed Mr. If rsai«^r and I my brother* 
in-law up.tiiere* We were etaadteig ix^ the 
porch when we saw t^ ree men ride into town, 
iney came right np in ftont of Jtdge Frasleff*s 
house, lie lived a litt e way from town, one 
o^ them. stayed on his horse and alie other went 
up to^ Judge Frazier. < >ne got off with his pis- 
toL in his hand and walked Into the houbO. Mr 
Ifraaier saw him and supnosvd lie w«s alter 
hias, and he stepped behind the bousr. The 
man inqai>edforxheman> of the h>nse, Mr. 
Ifraaier. Mrs. 1( raster told him that be had 

Kne off somewhere. He told her to oallbim 
ck.ttiat he war ted to see him she didn't 
do tt instantly, and he told Itti that he didnt 



narcn;pBrnap' necan; 
Q l«6lorl86{f A. IJ 
Q. He WhS ent rely I 

lef A. Yes sir, hiast< 



fb hurt kfitt. Than alia oidled bfni and 

he camn back, and sbout the time be oame in 
the man told him he wanted his money. But I 
suppose I am a Utt'e too fast They took his 
moory first and giive a pattof It back to btm'; 
1 don't remember how muob^ and the man ssid 
he wanted that much money Mr Fracior 
btMMka Fraxiertoget it.whicfli she did. I 
suppose they oame out. and mf: bn>tlMr-in-4av- • 
was sitting there ri^ht by me, acd be demands- 
ed his moi ey. Isbppose he got about forty 
dollars fh>m him. I expected my turn would^ 
come naa^, as I waa there, t>ut In the mean- 
time Mr. JPracierand' Mrs. F* aaler oame out and- 
we wt^rc all tugether,aind Isupp^vse he overlook- 
ed me; I don't know luxw lotherwise would have, 
oftcaped. In the C'urse of the conver^att h he 
WMto cursing the Union men, and Mr. Crazier 
told him hebttd alwa3 s been a Union man, and 
then be Jumped on his horse and said he wss a 
highway robbt^r, and he didn't care who knew 
it,androde<'ff. He observed at the t me that 
he wa8 going, to ktll all these d—d Union men in 
the coon r v . Mr. Fnaler went to my at^er's, 
and Atajed all night 1 dO( *t know whern h4 
w nt-next day: he was absent, though. X lived 
near him in Pikevllle. almost the mxt door, 
w i thii> a hundred yards of hibi Judge Fraxiar 
came down in this country somewhere. 

Q, How long after that waa it before hisfiimU 
lymoveiif A. Well, I ouli not 8t«t0thepre» 
dse time, sir. tt was some time after that. 

Q, I believe you say yon came down with 
blm? A. Y^s, sir. but 1 don't remem'er the 
date My pmton is tuat it wan 1 F^bruary.or 
March ;perbap' he came in March. 

1864, 1 reckon. , 

. broken up there, wasn't 

hef A. Yes sir. his- stock was all ta); en and he 

cume < ff and brought but very lUtle of hlA 

Slundf^r. li e was jiflraid to sCav to dispose of it. 
le justpi-ke up all he could get into three- 
small wagons and came of. H»< ^al't that he 
didn't like to r sv it, that he would rather lose 
his i<roperty than bis-lif^ and he came>lo Ruth- 
erlord COMA <y and atayt-d there. 

Q \' ere you i>l8 neighbor tber<ef A. Tet, 
sir. Then be came into this oonoty, near the' 
asylu • . 

Q. Did yauever hear Jndge Fraaler*^ lnteg» 
rity or puiity questioned either as a man m- 
iirivau* life, or <is a citiaen toward the govern- 
tnem. or as a jadge preaidiag on the beiich? A; 
iNo, sir I don't know that I ever have. 

Q By. anybody I A. Mot by anybody at aU, 
sir. 

; Q. Wh>t was his character in Butherford at;' 
a Judge? A. It was very good I heard a good< 
imany eople express themselves t6 the eneot 
•that they bked mm as a JudKO. I never board 
an> obie« tion, excep i hat th. y thought he was- 
too L dulgent to the lawyer*, aod let th«.m cavil 
t'O much. That is the only obJeoiLin I' ever 
h ard. I thougbfi he wa» a very o«'rre(.t judge; 
i Q. Hels a m n of family, is he noif A zes, 
sir, > e h IS a large family. I think there aie- 
ab^ ut live or six m his family. 

Oi ots-JODaminatifm -Ques tion by Mr Trtmblf 
- Was Jud^'v l^rasier on the beneb iu Bast ITea* 
nesse* o not? A- No. sir. 

Q. Tou have heard him oondeatn the xtbal<i 
lion A. Yes, sir. 

Q. Openly I mean, after they apt to fi^ting»> 
in that re^ ion f oountv> ? \ . We' I, he always 
Ruoketome ai^ainstit.' He was a man ihat^ 
didn't say A great deal,beeau8e It waa not very' 
isafe. 

Q. Kotpradentf A« Kotprnd^nt Healwavv 
expressed h msU.' t^at way to me. Ifreqoeatiy' 
had coove Nation with him. 

Q. Dl t he give %ou h<^ opinion abotit Jttten 
son Davlaf A. Weil, I think he did. 

Q. Very decidedly agaiiuthlm? A. i^galatt 
hlm,^lr. ^^ 

Q. What did be say abont Ui. Lincoln la 
those days? A. Well, I don't nrmember, sir, t^* 
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lui^ eior hMrd him «aj avythtaif . I li«aid bim 
t«y ar. ene time tluu h» thonghlb lie wm ft good. 
old man. 

Q. What time WMthatf A. Well* I think U 
waBabautlMi or ma^ be IMS. 

JUBCHE OAUT RBCAIXBB. 

judge Qaat was tbea recalled as a witaeas 
f9v the fesfMrndent. 

Qoestion by Mr. Bwhig —Were yov present 
at ttie time wben the Sheriff remmed to Jadge 
Fraziet at your office? A. Yes, sir. 

Q. State what occurred at that time V tween 
yon sel^ Judge Frazler and the Sheriff A. 
WtlL th*^ Sheriff camt> dowa there Doctor 
Vr«zxer told yon the «iime thiug. that the door 
of the Capitol was closed The Sheriff said that 
there were some colored persons in-ide, and 
that one of them h^d a pistol- W hen I bay the 
Sheriff, I think it was the two rlepuiies, »baw, 
and I think the othv r man's anme w. s Dayictson. 
He is a maa of good size. I think Shaw did the 
talking, it was the evenhig of the 19tb. after 
the writ had been issued to take Wuiiams. and 
to arrest He dt. Then I turned to the i.oUe 
whica was lying on my d^^sk, )ind my reooliec 
tion is tba( I read two sections of the Code. 
One was untier the habeas corpus law, showing 
that he had the same powers In the execution 
of a wjit. that the Sheriff had in th«^ execu ion 
of a capias* Then I turned to the othvr section 
in the Cude, showing the power of a Sheriff 
having a capias to arrest a person if he m%de 
his business known, amt that then, if the uours 
were not^ open, he bad the right to bri ak onen 
\ the doors or a house, and to execute .the writ. 
After reading that to him to show what 
powers the sheriff had, Judge Frazier 
spoke up and said that although that might 
be the law or something to th ^i effect, that 
still be did not want him to do that, a^ told 
the Sheriff to go op there and tell him his bus! 
ness, and if he could not get in that ereDlng 
not to he in too bt< a hurry about it, but to 
wait until morning. It was explained to Mr. 
Shaw and Mr. Davidson, I tola thf m it was all 
very prudent, that the Sheriff had that right, 
and that Judge Frazier's advtoe was very good 
and that they had bett r fol ow it. 

Oro9»-M9aminaUan— Question by Mr. Trim- 
ble— Judge Gaut, here is theCky'le; I wish you 
tb point out those sections whi« h > ou re^d to 
the Judge. A. 1 read section Z,*l9& of the €k>de. 
[The set tion referred to is as iollow« : 

**In order to make such arrest, the Sheriff, or 
other person having the writ, has the same 
power a> is given to the Sheriff, fbr the an est 
of a person charged with elony.'*^ 

I then read to th4> Sheriff section 5,068 of the 
code. L^^^^ 8e.:tion is as t'( lloW> : 

*'Xo ioaake an arrest, either with or without a 
warrant the officer may break open any outer 
or inner door or win ow of a dwiUtug bouse, 
if, after notice of his office, authority and pur- 
pose, he U refused adn irtance."] 

Question bv Mr. Tri . ble— You read these two 
iccti ms to Judge Frazier? A. I read them to 
theSh^iff. - , , 

Q. In the presence of Judge Frapsierf A. 
Yes, sir. 

Q* You read, them to the Sheriff, as the law? 
A. 1 es. sir. 

(s. What did Judge Frazier say f A. After I 
had read them to the Sheriff, Judge Fiazier 
said— 1 think thi^ is his language^** Altheugh 
that may be the law, I don't want you to do it. 
Go up there peaceably, and notify those parties 
that you hav^ got a writ, and th^t all you want 
to do is your duty, and may be they will let you 
In; but if they don't let yon in postpone it hntil 
morning. Don't use any violence. Don't be in 
% burr; about ijT." 

Q. Is was pretty near night when yoti read 
that law ? A. WeU. it was in the evanlng 
Ute. 



^ H«told him ta wait nntnm^nilBgf A. Ke 
tolo falmnotto nseany violence, but to go up 
there and tell thvm his riuties, and show theoa. 
t>e writ and may be they would open the door; 
but it' they did not op' n the door not to breaJk it 
ouen; not to be in a hurry i^ut it, hut to wait 
until ntoming. 

Q. What was meant? A. I understood him to 
mean that he di<« not want the Sh riff to bre&k 
open the do r at all; that if he cou d not ^t m 
peaceably, to wait unti' mornlna, perhaps tliey 
would let him in. Th t is wh »t 1 understood. 

Q. Then >ou x^^A these SectiouM to the »>^er' 
iff. w as it to eacoa rage him tn break open tlse 
Cairtolt A. IreMlittotbow t at hehad tlie 
right to do it. 

g. You read It ta mal^e him do Ixl A. I read 
it to him to show that oe had tlie power to do 
it. 

Q. Did you want him to go into the General 
Aaaembiy ? A. No, sir; but into the roon^ 
where the mfmhers were. 

Q. Did n< t yon know that flfty.flve mennbers 
had b^en staying in tnere? a. I knew tbat 
there had be«i a portion staying in tht're. 

Q. Did you know at that time that the Presi- 
dent of th« United folates encouraged this- ao- 
tiou? Y<»u knew that he had sent in his dis- 
sent f om the amendment? A. I had seen ia 
the newspaper s a kind of protest to the pt^smge 
of the eoo8tituUo«tal amendibcnt. 

Q. Wasnticireneraliy understood in ta«na» 
and did not you under»tand it sc, that the Pres- 
ident was oppot<ed to th« amendment? A. I 
undo- siojd fi om it that he was 

Q. Dia rot you un<ierstand that it was tha 
general feeling here, even to high excitemeiktl 
A I understood tbai; to be the genera^ feelin^^ 
here. The majority of the people wereopposea 
to the constitutional amendment. 

Q. Y'usaid that >ou wtre not employed 
sp« cially. A. I said that I was not employed 
spei'ialiy. I was a volunteer. 

Q. Ijid you know Martin and Williams p^r^ 
sonallv? A. Yes, sir, I knew them both. 

Q. were thev your friends? \. J ne.Ter had 
much interoonr^e with Martiff; i hava liad 
s<mie With W lliams. 

Q. Do you think that if the President had 
not been again&t it you would have read titose 
stctions to the. Sherid? A. 1 think so. The 
laws ouffht to be administeied 

Q Didnotttieycon^peljudires i|i Bast Tea- 
ne8>ee to ttkke an oath to the Cunfuderacy? ▲. 
Tne rebeis did. 

Q. Did not judjres submit to take it? A. Tea« 
sir, I took it myself. I was arrested and takea 
off into a dark room, I suppose, ai about 11 or 
U o'clock at night. I did the best I could. 

Q. Are tliere not other cases when^ the judipe 
does not do what the law requires him to do? 
A. Where superior force is brought against 
bim, he has to do the best he can. 

Q. Suppose you bring the tbroe sf the whole 
community to bear on a Judge, does that<9keuae 
him? A. I suppose if it is done, and if his liDa 
isiii dani'er, hewouldhAve- to do what was 
best, but I thiak the J ndge should execute the 
liw impartially, regardkss of public o^a- 
ion. 

Iklr. Ewing— I believe we are tlurough, may it 
please tne court. 

IflCAAEL HOUSTON RECALUED. 

Michael Houston was rsoalled by the counsel 
for the State. 

Question by Mr. May nard— Were you here 
when the Sheriff came up with his posse? A.4 
I was here wben the Sheriff and between 
twenty -five and thirty men camb up to arrest 
Martin and Heydt. 

q. Did the ftberiff tell yet} what Instructions 
he had from Judge Frazi-r? A. After a little 
conversation at tne d<H)r I turned to jeave the 
door. The Sheriff palled nie back aad told tee 
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"ketad oveienfhMti Judge Vrioler to \mA 
4own ever door in the Capitol if be coald not 
get the bodies of Martm afid Heydt. 

Hr Tr mble— We expected that Judge Bather 
Slight have been here, but it seems that he has 
not oome to "^ a^hville. We wouM have liked to 
bave examined him, but we have no farther 
witness to examine, sir. 

Mr. iSwing^I wi»h to move, as a mere mat- 
ter of precaution on our part, to exclude all 
testimony in this case tending to prove that. 
- there was a conspiracy to do anyth'ng, for any 
•: purpose, on the jrround that the state lias 
-wholly fail, d to connect Judge Frarier with 
any con^pir ac . That motion might be ar^u d 
Hi advance, but I suppose it will be for the con- 
Ten ienee of the g* ntlemen a« well as for our- 
selves to consider it in the main argument of 
the ease. 

Mr Trimble— Just enter your mo' ion and let 
it take that direction, it woutd just exclude 
all tlie testimony in the cise. 

Mr. X^nring—Yes, sir; pretty nearly. 

ASaVKXirT OF CO0V8EI. 

O^lM evMenee having been taken en both sides, 
eovnsel proceeded to argue the case. The ar- 
gnment was opened, on the part of the State, by 
J«:J. Noah, Esq. 

AiGUHENT OF J. J. KOAH. 

May it p eabe the cmrt. the practice In the 
Senate ef the Uni ed Siases, ana in most of the 
Senates in the differ* nt States, in impei-hT'ent 
tria<B, has be'*n for the oounsei for the State to 
open the rgument prior to th > introduotion of 
»ny evidence, an i to sttte in general terms bow 
' tbey Will offer their proo . In th^s ca<e the 
practice bi, the courts «>f the State of Tennes- 
see itas been a<topted t«b4iUtU(o, and we vro- 
oeednow, aecdrding t»the oral ary rules of 

Sractioe adoptei by th courts of the state. In 
le arrangement of the argument of this case, 
by the c6n>tesy.of oounsei it has been a 
duty a<>6igned r^ ny hnmble effort to open the 
ease. Ihdotng^ol halUndeavortobebriefaad 
sucoifice: pj be ixwveil by no feelings oi passion 
or prejudice; to be governed bv >^ hat I hell tve to 
t>e tlte rule« of law, ** nothing extenuate or 
aagnt set down in mU'ce." So far as my 
bumble abilities are co eemed, I sh dl erdeavor 
to o<mv)|kce thi^ court that the n osecution liere. 
In the «tis -hargeof its du v, Uivea high pro- 
▼inee to perform, and with that view I shall 
oovmencKthe arfniment in the case. 

May it pl«'a^e the court, t^ie pleadings in this 
ease are ver« simple and easily understood 
The Judge who is here impeached, and who is 
at the bar, U 9Jharged with havmg. in the month 
of Jnl-y, 18«, interfered by tbe exercise of ex- 
triiordinaryju.iciat power, by the exercise of 
revolnti'nary I teas and revolutlMuarv authori- 
ty, and by the usurpation of powers not grant- 
el to thejudic'ary. to disr«iptand tear to pieces 
the garb whioh pret«'.<*.ts the inu'^cence of our 

govemmet t Perhaps it may be conreded that 
1 the bare issnanoe ot this writ tlie Jn *ge was 
not wilfully corrupt, an<l was not guilty of a 
felonious exer-ise o^* his Judic*Ml functions 
Perhaps we may he willing to admit that he 
leoncei ved it to be his duty, and t at if anyth ng 
"wrong was done by him in ttiat act it was. 
eimpiy a judlcia! error and no m>r*'. Because, 
wh napetitin is presented to a Judge for h*i 
• issuance of tbis writ,, this h gh prerogative, 
under certida oiroumstanres.'he is bouni to 
ifrant. The right of the writ of habeas corpus 
was wrested fri>m King John by the Magna 
Charta. Now Judge Prazier, in his answer to 
the articles of impeachment, admits do 
ing the very acts chaiged in those 
•xtiolet. He denies -the wilful, eor- 



rnpt, Mdhidut «x<^rcl8e of these JudieHsl 
powers, au'i comes beibre this court on pmof to 
show that If anything wrong was r-ommitted, it 
wa« simply Judicial error. H« savs that if any 
wrong was perpetratei by him it was only a 
w^oufT whioh any JudifC might commit:, and 
that there wa« not on his part, as aUeged 
in the articles of impeachment, the felAnions. 
corrupt, willful intent which underlies the 
crimes charged as felonious. He c^rges that 
the Slate cannot pre ve the ma2<<to and tbe an- 
imo /urandi. < e «ays that the ^t ite cannot 
prove this, and that th** facts will not warrant 
the p • esumption. Perhaps, as I said before, the 
State, in its prosecutio , ma^ b« willing to con- 
cede that in the original issua-ce of the writ of 
habeas corpus, upon the petition*signed by Mr- 
Carrii<an on behalf of Mr. Williams and Mr. 
M «r in, that there was no wrong in thai;, but 
upon a dae return of the wr«t, which re- 
turn is admitted by the pleadings, and wrhich 
simply savs that the I^Ris atare acknowl- 
edges humbly the an hority of the high mandate 
of the Judge of (.i«e court requiring the Assem- 
bly te produce the body of th semen; Isayac- 
fcnotvledires it, and in a r» spectful return made 
therete, th n by < he parli m^ntary law of the 
Und, by the acknowledged rules and prec pts 
which have govern- d parliamentary bodiecs 
from time Immemorial to t le present hour:' I 
say th jit as they oon^ldere*! that they had ris-ht- 
fttl Ju isdi 'tion over tbe bodies of Me&tra. WU- 
lian s and Martin, then while they are in' the 
jnrisd^ctibnof the House of Representatives of 
a free State, no court can take cogaizanoe 
thereof. The Ser/jreant-at A ms appears there 
wi h codnsel. His return U respectfully made. 
Argumentof com set is had upon the questions 
presented, and without de Iber .ti n, whether 
h stiiy ornot, itis detH.rmined Judtcialty that 
the Hou!-e of Represent tiven has no right to 
entorcet^ie attendance of absent members; that 
the House of itepre-^en a ives is acting crimin- 
ally in restraining the liber cy of Messrs Wil- 
lams and Martin; that the Hdaseof Kepresen- 
ta'ives, m its sovereign oapacty, )s 
liable at any moment to be di&rupted 
and torn to pieces by its members a- ting 
in a contumacious manner ;> and deciding 
in poln offset a proposition in my mind, 
which is not only ridicule s. but dangerous, 
that the Jn Uciary shou d have and olaim to 
exercise the veio power over any and all of the , 
acts f the 6 ne ai A^s^mbly. Because, if it 
may be exercised in one re^ar *, it mav be ex- 
erf* ised In an>)ther. If it is exercised in the 
House, it may be ex^^r ised in the ^enate. If it 
i^ exercised V\ both branches, it may ba exer- 
cised upon the Governor. Ir it may \ye exer- 
cised upon the Go^e-^nor, then it may be exer- 
cised UDon the Secretary^ o*' State, the Comp- 
troller and Treasurer, and he whole Govern- 
ment of the State, with each ne of it« distinct 
and co-or linate powers^ would be simply t the 
mercy of a-y revolutionary ide-i or revolu- 
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apfe that might be eliminated be- 



f »re anv pet y jnd«re or mag str.«te of l:»w de< 
gree ^ho con Id. by his pat^e comUatut, headed 
hy the Srieriff. invade the sa red pecinct-* of 
the Capitol, and there do viol noe to its majes^ 
ty. Th s is, in fact, the principle of the decis- 
ion made by Judge Fraz er in the case, and itls 
a matter upon which after the evidence has been 
tik»'n and the pleadings made, the oort will 
havQ to pronounce Judgment. I may state here 
th kt this is not a prosecution against Judge Fra- 
xieroarM I may be permite testate here 
that It IS notthe eslre of the Hou^e of Repre- 
s ntaiives ihrough the instrumentality ot their 
managers who'u they have (iont itece to con- 
duct this ea-e, and the counsel that they have 
employed, that any violence, or wrong, 
or revenge. Should 'e wreaked upon Jndge 
rra/ier as an Individual; that we have feel- 
ings of sorrow, deep sorrow, that we are com- 
pelled in tnis unpleasant duty peshaps to cast 
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• ibrMi to the wovM what v»%7 ^^ ^« ims^ntf 
.lion of acrinte. ft is with Ieeltng4 of pit7 wlCh 
iidQlmflr^ of ki idnefts that the coan«<^l in tnis 
case desire to Te^r^-t tae affonf and anguish 
.the trou do thac iroiloHr a m in into the Ixxoin 
of hi< family, and loliow hi wife and obi*dren 
to whjm he natorallT desiires to hand down a 
jood name and a f^ir '<me Ishj that we «t« 
Hot moved by any fiBelings of harshness— that 
we regret this; but ttke Ikct exists, and the r«a 
reasonii are powerful 

I will oall the attention of the conrt to the 
Ihct.thas the impeachment of Jndge Prazierwas 
not de iderl upon until after tho called seMon 
of July, 1866 had p^ss d the constitutional 
aireiiatnenr. which Congress, in i k high sover- 



eign capacity as the K^eat law-making po ^ er 
QT the goi»e tinmen t, by const! tntiontil preroga 
tive cbose to sobmt oth*^ Legisl tares of the 
diffiS'eQt ^tates for xatifleation or re ection. 
«nd which it bad cailed iwon the Geneial 
Assemblvof the StM of Tenne»8e«) to rat- 
ify or re/eot. I oall the attention of the eourt 
to ttif* fact that the amen<lmer>t passei, aud 
the excitement and terrctr. the terrilile n^lsrn 
of putilic opinion, the pressure, the excite- 
ment upon men s minds nad alio p^sed. Jt 
was an acknowledged fa t iielore the oonnti^. 
Tbe pnbUc sentime t had subtdded—evt^n af 
man\ were nut atisfied with tie action taken, 
an<i t^i-te wasnomoreof it. It is a singular 
chracterist c of the Atuer'can peaplt) th<it 
while upon tbe topics of the day public ex<^ite- 
mvnt runs r^fe and jiot, and tiie hot blood runs 
is not tame, and waits not uton 5udKm«nt, 
it is e^ua ly true th>tt whe>' a questtoo is dis 
tinciy settled, the dxcit- menc tulis, it bleeps, it 
slum >e?s, and i not-caltod ui> again untU so0>e 
other vital question is presented, calculated to 
•ail forth a simlUr exUbition of excit mvnt. 
Mr hen Jnlge Fraaier was Im pe^ci^ed 
byt e House of l^eprese .tatives, this moriid 
leeliuff. if ytu please, hadliilicd. Men's pas- 
sions nad become ca m, and it was evident to 
tbe House oi Repre»encativ< s that to let ihis 
mntter pa s unnoticd would bn in vI6I it>on.o(' 
the se f- respect due to so hi^^h a b >dy; that to let 
tLis matter sink into oblivion wou d be tB excuse 
the a t, an<l the tact that Messrs. Williams atni 
Martin, acting und«%r tbe spur, the sting, the 

{>rl' k th t Wus thrust into them at the t*m<i of 
his fa 'be^s corpus, bad b ought sn ts again*'! 
the members or tbe House of Repres-ntatives, 
seekiQ;£ to obtain fh;m them dam^•«es to the 
amount of one hnnored < ha(i!«an>i dollars for 11- 
lega impiisonment, and that proct-ss was serv. 
ed i3 pun them, aiid that suit Is now pending. 
If th action or Judge f'r^aier had gone no 
farther, and the a. vice of the dis ingui^hed 
coun»el rcpresentinic Martin and Williams ha i 
not been ^oliowe i, it is pr babie that those 
suits against these mtmbers tor arts done in 
their representative capacity would not now 
be on the calendar of I i>e courts. So tb^it the 
eou t bees that, as we charge, in regard to that 
willful, feloniuus and corrupt act or the im- 
peached, there are matters pending now, 
and growing out of it. whion may result 
In great injustice and may mpoverish the fam- 
ilies, tbe wives and little children of those men 
who comprise the band of pa rio s who sat as 
memb rs in the House of BeiJ escntatives. 
The . the impea hment is to vindicate the con- 
duct of the l^egisl tore and it i$ not a i act of 
revenge. Panishm nt. aay the law writen, is 
notma<iefor revenge Punisbmeot, say the 
law writer upon the law of nature, without 
one binglu dissenting voice, is inflicted that oth- 
erji ma;> SO: and bet fraid. Iti fur the uioral- 
ity o the pe pl«> and not fbr revenge upon tbe 
subiect;. Tlierefore I say aga'ii that (here is no 
malice la this prosecution. It is in vindication 
of the d gni'y ot tbe Hoase. and in order that 
otbe 9 may see and • ^e afraid In the argument 
ot this case it possibly will arise that t is ques- 
tion of a quorum may come up under diaeus- 
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eioB. it if fit pvooC that m 4^ teial «r tUs 
case below no^ one woird was elfered in «iH- 
dence of the ahtenoe of a.qBomm bat tbe j ii€l|^ 
and the eounsel, or the Jndge upon th** i •a4iin»- 
lion of the counsel, cho^e to take jutUcial no- 
tice of the fact that tbe newspapers said tisera 
wa-i no quorum, to take tbe uign leaal evidenoe 
of the ne a spapers. Not one word of ev^idenocv 
rraty It please the oourr, W4S oifered in tlie 
court below at* to whether there was or wa» noc 
a quoru u. nor was there even a-^ attempt, ms I 
understand it, to offer such evidenoe. It majr be 
a point in t is case. Secti >n II, article S, oC tbe 
Cqo litntim of the Sta^e of Tennessee £^»yB: 

'The Senate and House oi Repr-setitiiiveSv 
When as-embled. shall exch choose a Hpeaker 
a>- d its other officexs, be judges ef tbe qu «lili- 
cations ai.d election of ita members, and sit vp- 
on irs own adjournment ftom day tn day. Twro- 
thirds of eaeh House aluOl e> nstitute a quorana 
to do business ; but a smaller number m<iy ad- 
ioum Arum dav todny and may be authorized 
by law to ottmpel the attendance ei abosen* 
members.*' 

Now, the House of Represfmtatives. at differ- 
ent t flses and on diffeseikt eceaaiens, adopfed - 
Ltws and mles for thefr govennnenl. Rule No. 
14 says : 

**llooMBt^«r ahaH aheeot MamtfUroHi tlie 
fjerviee of tbe Hon»e without leave firsfe ob- 
tainedj and in case a less number than a ^ao- 
rum of line House shall convene, thf^y - re here- 
by authorized to s nd the Doorkeeper, or auay 
oth r perso 1 or persons, for ai'y or all alisent 
members, •« the maioifty cf 9Uh membera 
present shall agree, at the expense q€ ancli 
members respeotively, unless su>b excuse JTor 
uon-atti'urlance shall be made afitbeHottse, 
whi-n a quorum is ceav^ined, ataalJ Jndge sttfl&- 



Now it may be oonten<led, and I have under- 
stood that several dAstinguished Jari^ts wiio 
arenot«nxaged in ihis<aae, but who^e syna- 
patsies are against tbe p o.-ecuti >n on tlie p.urt 
OI tbe Slate, ay that this word **law" me*ai8 si 
directlaw,(liatthe House of BepresearatLves, 
even with a smaller number than a qnoruna. 
could not enforce tbe attendance of aiiaent 
noembers without the nas age of « law aete I 
upon by the Hou»e of Bepresentattves ana tbe 
eien wte, and subject to the order or eapriee eT 
both hrauchea o' the Legislature. It la very 
easyt'orlawyers to torture words; it i?> very- 
easy to say that the wiura **law" siean^ tma, 
that, t>r the otijer. It is very easy even fbr 
courts to decide what a partis ular word aignl^ 
fi^>S and. even the meaning and the intent of 
the law ma er«; bnt when theque^ti n ar a^ 
S'w cifi.^lly upon tbe wordlaw, and the propo- 
^iti >n is 4>nei»en'ed that nothintr can be a law or 
operate as a law only as it i^ passed upon by 
boi h branches of the Ahsembly then we mast 
look 'O the e ementary writers to see what tbe 
law means, not whattlie peope say it means, 
or its peculiar ap pi icarion to salt the idea of 
aav individual, pro o con I read trom Bur- 
rilrs L*aw i>io ionary, which I think is oonsut- 
er< d the very bi«rhe t authority: 

"Law— 1 Lut. h». Jn»; -^ax. lag, hff^, t^ !•< 
Fr lay.] In the most general sense— a ruie of 
action prescribed oy a superi^ir. 1 JU. Com. ^8^ 
»a» 

**In a stricter 6erse--a rule of civil eonanot 
prescribed by the supreme power in a State. 
^^. Com a5w IJB Oom U. Hia^kstone's defl- 
ntiton, in fall, is, *a rule of civil conduct, pre- 
cribed by the supreme p>wer in a ^tate, cona- 
maiiding what is right, and prohibiting what is 
wro:g.' i he last Clause has been made tbe. 
snl>j et of considerable criticism, and is omit- 
ted i>y Mr. iit-rgeant Stephei s in hi^ New i om. 
mentaries, («& tup ) It seems to have he&x 
taken from the •'jubeMkonMtaproMihmBconirm' 
ria'^ of Licero's liefinition of U», adopted by 
Bracton, of which, indeed, it is- very nearlj a 
literal tcanslauou." 
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(eetm^chl^y We laV. Ibe. decKibn ot iMe 
Jafgfaest ooui't prevtiis.wbeie th'^ aiitHoiity of 
tb' c^ufli lis. paramount. Now, let u« see now 
^ils word law determined ae ikruIe<>oi*rt^8< oofls 
,i^fth fiecdou 12 <>f ai tide 2 oi' tbe oonstitation, 
WlUch rea«is as folio W8: 
. "^Ea b hou>em:'y determine tbe rules ftf Its 
pro^e dIoKS. pun]$b its members for disordeily 
Debavior, »n.t with thu copcurrenoe of two 
:^ic(i6 expel a member, bat bot a seit^iid titpfS 
Am: tbe sum 'offence, and.&b a 1 bave all otb,er 
.powers nocers ry ^or a branch of ttie Legblir- 
Cnrc-of a free "^tate.V ^ , ... 
, 9tO th tl insist to the to'^rtjso far as .tbe word 
law ma heb^ la'^ determinerj. "m*y by law 
'compt^l *^ ^ far a< a breach of the assi mtdy Is 
con< erncKl. It me as a rule of its proceediai^s. - 
Au^ "y alt tbe au korities oa parliainen nry 
Xaw it is <)eixion8irabie than tbe Housb of Com- 
ihons rdguiated its ? roQ eflipg- always by itf 
jowp autb rity, and <&at the BonsuoC i^ords. or. 
tbe H- >use of Feiird did the ^^m , nd tbat only 
general, prinopesof par^amentury li^w were 
peld tr> gov rn bbtb. .1 do not tbinH that that 
pc^int, w 1 bi dis ntt-d. ow t en su pose, 
jor instunce,. that it cou d besuecessf .lly main 
faiaed here, that he tiouse <*f Kepr sen aUves '' 
tod no riehtlio this <ionfiiituHoiial pivilegre to 
-Anlbi«e tbe attendance of its members w tboUt 
.the 6on«(ent of the Seaa'e, and thatut any 
tixauB the Senate and the House bein^ 
aaLca«oiii^ti« to ei^'^h other in regarc) to 
!tbe ipeasiure whii-b was pending .>n t ^e Senate, 
.which the tiouseopposea. or vic494rm that the 
Senate could drectiy int'Tfer*^* w^ th, breujc v^ 
idostRoy whatV Why the powars necebsary for 
A ^au'h of (be teyisiatu e of a free ^tatel 

Why we se 'this in Congress, m tbe J^ea 
*«te and in th<e n< usieof ^epreseMtativps When 
liills are hfoug>>t b* fore tb( m upon which they 
5lifag'(e, what is the course? ^ commtreie.of 
<ppiiT4^renii'e is uppoin ed and the^ me«t and en 
j^eaVor to r « oncile <onfli 'in» orinlons. A law 
j^hat is of gencr I application for the people 
jgiay.be^ in the m nds «>f Senators, proper, ana 
in tb« nind of the iFIoase, iniMr . p r oi it m^y 
be proper in one house and improper in another. 
J^atwbenaiaw which d< term iies ihe peace. 
|ibe regolaion. th^ authority, the strength by 
wh^ch it hoi 8 itst'lf together, it is cohesive: and 
I gay tbat wbeu a brancbot' the hej^isUi.Ure of 
ik fjc^ State has ho feuch power without the co- 
ordiaaie or (he Senate, then I tidpk it istin^e to 
commence governm»»nt ov.er »g.Un, and to w'pe 
It but Hod begin a^alo upon some plan that has 
stt least the merit bt common • vi s in it. , . 

Wow. in reference to this quedionof aqiio- 
.i|nm, I n.u8t ^a.v tba^. the peculia< lanscuage 
of thtscon^ti'tttion Is ¥«^ry t. gue Jn some re- 
spects. In s -ctioD 11 of «rticle 3, of the Con- 
ftitutioo.bf ihu $t tte of '1 ehnessee., It say$ that 
two ti •i"d!> o each House ^ha Icon&titut aauo- 
tam. And in section S o( the same arjiicieit 
fays that the concurrence Of twb-'thiris shall be 
necessary. It doi s not say two-tt Irds of crit* 
members Strom io«Dut it leaves i^ very uncer- 
tain as to how^ tw0 thirds ^h 11 be computed. 
Kow I don't know bn^ wb<io i may i»e fo^hed 
upon as somewhat of an enthusiast upo* thit» 
«ubiect.Oi' perhaps.' ut of the pa^e ofcQ-nnion 
reasoning, '9r as takinx an advanced pbstion, or. 



M some of the counsel may thinu, that. I uib a 
mtlebazedaibutlt. I shaU «nsi^i here tii|lt 
two-tMirds of (be House of U pres^-ntatiTes, us 



defined in i>*ction 1 means two t iirds of >4I 
phone who hold i»e its in the body, and that iti tb^ 
oomnutati m of a two thirds vote you do not. ahd 
cannot coun^ t\t*' vacant stnifi that you cannot 



count in forming t> ie basis for a t no-tbirds v te 
thb^e persons who have died, thoise pc sons who 
have own - xpuled, those persii< s who have 



resigned: thut you cm not in compu inj^tbe 
basis f this senate count tbo seats of the assas- 
sinated me liber from the coiin^y of ubion^ He 
HM gom» from aojiAii^ u*. It ^ i^ vaouAcy and 



^^, miMLt eomp«t« your twoRfbirda after tUs 
redU' tion, but itie not a redMciio ad^Uurdwat^ 
It is an existing ^aet. Well, what was the basis 
in the Hoiise of JRepresehtatiy^ s? ^Ithdngh 
this does not appear in the proof before Jndg^ 
j^r.isier, yc^ in ! he argument this questiop 
arisi s for tnp ad|iidica'ion (>f the court, » pro- 
,p08e to give my ideas. Other .counsel may dif- 
fer with me. i^ow, the who e nu ' her oi meoa^- 
bers entitle d to seats in the House o Eepreaen- 
ta 11^05 wa«i eighty. fou . Tvo^tbirds of oi^h- 



ty-four, accoridng to my arithmetical coron 
tdtion, is |l ty-six. Butit happt^ned that at t^ 
tid^e of the cal ed s^s&ion there were fifteen va^- 
cancJes in the House of Jtepresent.itive* on ao- 
countof. resignations and on account of expul- 
sions Co> seqi^uentiy, the whole num uer ol' per- 
sons entitled to sears being eijgb.ty-four, «nd the 
whole number be' )./ersons huvin^ se is being 
.sixty nine, ihen two-tbirdsof sixty-n<ne wtisi^ 
quoru'u, and tb^-re^ore forty-six memb rs con- 
stituted a legal Quorum. 
. Let me say to itie court that in 1st Kent, thji 
distinguished Chancellor makes a n te of this 
>itt e casf in discussi jg: what constitutes a quo- 
rum under our constitution in the Federal 
Confirre^s. He says that; it always has coo an 
ope^ question— (hat tbe House of Commons f^t 
one time considered one way and another tisij^ 
another, and it was fihaUy ordered b/ the 
Hou^e of Commons that twenty memberi^ 
should constitute a quorum to compioucf to do 
buslne s, in forming its orgi^n nation, that is, 
preiiminarv.organizaiion. I don't mean a quo- 
rum lb do busint^s in legislMion, but a quorum 
to ootntntrhce itit orgauiz^^ioh. »o that the 
qaestiou of parliamentiiry law, so far as Eng^ 
land is .conce ned, was»n op^n one, beaus^ 
government could not tell v^h^t it would be 
compelled to reisort to in order to ma n tain its 
co-or.iinate powe s and .give pr te tion to aU 
tb peppl>. These were revo ut o ary time^ 

Serb, ps, in £n.'}anii; publicsemim^nt was ik^ 
amenable ftnd.ltkely to be enlci. died at aity 
m »• ent, and ib<^ question w^s very grav4-4y 
and very property urged that whutever thi 
p.u.bU**' excitement wa^, Uie great lavv-makinr 
power or England should be. so surrounded 
with suf -guar s ihat no lit U peUy faction 
numbering fi \ leen, twenty, tw« nt> -om-.or i wen- 
ty- wo arid thr«e-:iburib8 iu<n cou d inteijeiio 
With the grea premgutives of the government. 
But wehAveapreci dent in ibis ca^e ai>d as lin- 
fii^t a g tverbi ik preceqenc, fi\»m which th re i| 
h t appeal in thl> country, and . wiuch we are 
boMud by Ln tbe co'ii^ideratioii of a quorum. In 
tbe Congress of the United State ^. since eleven 
St/tes . hOQ^ded .. apd withdr w their 
iv^i-esentation feom tbat, , body. tbe 
vacant chairs reoiain, and^ they >\ere not 
Ci)tintiBd in computing the two-!Cblrd&. TbO 
proof of thi9 pfC', 0(1 ent, the established fact^ 
in tbe«e ca^es. will be hrougbtfoi wnrd by tbeiir 
counsel, sniiwin.^ that the S. eaker of the Hous9 
Of tiep^e enta ives 6f the Unite<i bt/»tt;9, p ol>- 
abiy tbe best pa liaihentari^iii in the cou-ttry, 
coircides with.my cooatiructloh tl^t fovlj-vik 
members cons itute a quorum in ihe House c^f 
Bepie e ^tative^ of l'eniie;$se(% and. that the 
riouse was thereuy empowered to take ,charge 
of Messrs. Wiliam-* and ^ULartin, anything 
to vbe I ontrarv notwlthsiancting, in the way <$ 
judicial ihrerference. 

Now the qufsc on of prlvlli^ge, the innovation 
ot privilege, is the « rime which is charged heri^ 
We charge upon Ju^e fvjz er that -■ y his aai^ ' 
he invaded the bigh and sacred privileges orth^ 
law-mikiug power. Let. us «>ee what privileges 
art; Iread iromtlie Legislative Uuide by Josepfi 
$artiett Burleigh, L. L. D., coibptJed from th^ 
Wraings of a uistihguished Virginian, wloh%d 
something to Ho with this country and its 

Soverument. I mention bis narae<^Th9m4S 
elf erson. L(Bt u^ see what be say s^ abo u t it: 
J irst, in treating oC * he ihi^orxanoe of »dr 
hering to rttie8.f ass^t ihftt. without ralei 
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tliat can be enlbreed. and tfiat e>m be earrfed 
into effect. Ir. won id be mer'-ljr fircioal to im- 
dertake to nnke laws or to exercise anr fane- 
tioasofthe leirfslatiTe t<ep«rtmeiit i think 
tfabtfacti^ well estati istaed. In a household 
every man determines tie nileA, or sboold de- 
termine the rtt*es of his own borsg, unless, a« 
Imayfocnlarijremark, his wifeit the better 
man of the two. 

Mr. Jeff<>r6on says: 

"Mr. uns ow:the ablest amon^tbe speakers of 
the House of Com mons, u ■ ed t > sk y : * It waK a 
m%xim he bad often h^a d when he was h 
yonng man. from nld and experieneed members, 
that nothing tende t mor • to throw uower Into 
the h'lnds of the adminlstaati m and thnse who 
acted with the m 'Jorlty of the Honft<>. of Com- 
mons, th in a neglect of or departure ftr >n, the 
rules of pt-oceedmg; that these forms, as in»ti 
ttkted by onr ancestors operat-ed a^ » che«-k and 
control on the Hct ion of the uajority, and tha' 
they were, in many instances, a shelter and 
protection to the mmoritv aguin^t t"e att>m|>t> 
of power.' So far, the maxtln is certainly true, 
and is founded in g^ood sene that as it is a - 
-way^ in the power O' the majority, by thrir 
numbers, to stona^iy improper metsures pro-. 
IK>&edon the part of their opp <neitts, the only 
weapons )'y which the minority can detvnd 
theuiselves ag.^ins^ similxr a'tem^ts irom thO!«e 
in power, are the f )rms and rules of proceed- 
ing which have been a'iopted as they were 
found necessary f r m time to time and become 
the law t the House; by a strict atlherenC'i to 
which, the we 'ker party can only be prot«H5ted 
f^m those irregularities and ttbu<*8, which 
these terms were intended to check, and which 
the wantuant'ss of power i- but oooftfrn apt to 
.sugKCst t4> lar?e and sticcf^ssful majorities. 
[2Haf8.,]7l 1T2.] And whether these ^)rm8 be 
m all ca: es the most rational or not, is rea y 
not of sogroit imrM>rtance. It is much more 
material tuat there shou'd be a rule to go by, 
thMQ w'*at that i ule is, th^t th^-re mav be a oni- 
formity of proceeding ii bnsiness. not subject 
to thecapnoeoi the speak* r or ciptioasnesti of 
the memh rs. It ifi verv m >terifll thatorder .de- 
cency and regnlarit- be preserved in a dignified 
pablic body, [f Hats., 149 \" 

Now, then, where is the moral of Ii? Why 
the House providea Uws for its government., 
which actei upon all alike— upon the ml' or ty 
and majority alike. Ihesel.iws acted equal y 
upon ail, and I ^ay that all a ike are bound by 
them whenevi-r t ey come within their m* an- 
!ng and purport. Hence, I 6>iy, that when 
Pleasant Wiliams nnd A. J. Martin became 
members of the House of Rep'OsAntat v«'S, and 
a q 'iesce'l in the rules of the House that were 
determined hs the ruhs of its procee lings, they 
became bound thereby, and were estopp^ from 
absconding themselves, and ^'stopped from 
even demanding the privilege of the writ of ha- 
beas corpus. iHow, the piivileges of parlia- 
mentary b'>di^4 are well s«:ttled oy nil pr -.'•-e 
dents, and I propose to rexd ihe compilation 
which Mr. Jeners )n has set fof^h in his i»ook i » 
re^'erent e Uo 'h* privileges of parliamentary 
bodies. Ifnvitethea'tentionof tt-eoonrt. toir.: 

»»The p' Ivi eges of thv^ members ot Parliament, 
from small and obs»cure iiCKinningi, have been 
advancing for eentnries with a firm and nevtr- 
Tieldin< pace. Claims s^-em to have been 
Drought forward fiom time to time, and repeat- 
6'1, till some exampe o their adroi^isi^m ena- 
bled them to bu Id tiw on that example. We 
can on»y, theref -re, stat.^ the point or proirres- 
>Bion at which ihey now are. it s now acknowl- 
edged: 1st. L*ha they are at a 1 times exempted 
from question else M here for anytning sui<) m 
their own house; that, during the time of pnvl- 
.lege, lid Neithe a member himslf, his wife 
(Ord. of t e House of \ omm' >n<). J«n. July 16.) 
or his s rvants, lor any mutter of their own, 
2»yj»^l8ynge^tj7; fHat.. SI; iQr^yiDe- 
*««, i« > aTxeited, en mes^e process, fa any 



cl^ suit ; U. Kor be delaliMd under execatton, 
though leTie<l before time of privilege; 4tlk. 
Nor Impleaded, cited or subpm <aed in mnj 
court ; 6th Nor summoned as a witness or Juror ; 
6ti. Nor may their and<}or g'tods be distrain- 
ed ; and 7th Nor their per ons assaulted, or 
ch'irBet«>rs traduced. And the period of tiuae 
eovered by privilege, before and alter the tesaioK 
with the prac'iceof short prorogations under 
the connivance of the crown, amnnn s in faet, 
to a porp tnal pro eetton aga'nst the course of 
Just^cs. In one ia«>ta ce, ladeed, it has been 
-el axed by the lo a. 8, C. IV', which permts |a- 



diciary proo'ediuics lo go on against then*. 
That thf^se privileges mn«t be " 

gres ive seems to result f^om „ 

deflnt-i<m ot them; the doctrine bftin'g that uielr 



"dignity and Independence »*e preserved bv 
keeping their privilege indefinite,*' a^^d tliak 
the '*Maximsnpon which they proceed ,tog^'*ther 
with the method ol proceeding, r«>8t ent nely in 
thei«- own brea t and are sot nefined and jaao6r-> 
tai «dbv any particular t^ted laws. (IB tack* 
stone. 163; 164.) This privilege f om arreet, 
privileges of c<>nrseaga nst ail process, the dis- 
dt>- dfenc/e to which is pu- ish^bie by >-n attach- 
ment o' the person; as a tmbpcmaaa rMpondem' 
dttm, or tuH^candum, or a summo'iS <>n a Jury, 
and with leason; becan-ea member has supe- 
rior duties to perform in anotl^er p'ace. ICvery 
roan must, at his peril, take notice wbo are 
membefsof either Hon«e returned of record. 
(Lex. ^'arl. 48 4. ins'.M.) On complaint of a 
breach of privilege, the party may eitber tte 
(summoned, or sent for in custody 01 tite Ser- 
geant." 

Evfu if the House of Bepre^entatives haA 
sent fir -fudge Frnaler and brought him tbera 
to answer i«>r a contempt of {t« authority, 
as they undonbtedly had the authority to do, il^ 
a« I und( r*tand. th« re w- re forty si^ m mbers 
there, that was a Quorum, perfetly competent to 
do business, and they could bav i m p eed a pea* 
alty on Judge Fraaier and have held nim 
<o answer for the high contempt he had oomnait- 
ted. Again it is asserted here that if any anea* 
tion of pri village a' is^s, Martia and Williams 
are the persons t» complain that their prir- 
ileges have been violatecl. Parliamentary lav 
states that the privilege of a member is the 
privilege of a house. **If a member waive it 
without leave it is a ground oi pui.i bment, but 
cannot in ^ifect waive the privilegfes 
of tne Hou>^" So that if Wiliiama 
and Martin could successfully contend that 
their privileges had been invaded. F^till tne 
House could r.ot by impllcatioo waive the vio- 
lation. 

*'If an offense be committed by a member la 
the House, of which tb- Houae Iras cogntsau- e» 
it is an mft*ing<-ment of their right fbr any per* 
son or court to take notice f>f it till the House 
nas punished t e offender or referred him to a 
due course. (Lex Pari 68)" 

1 here it wil be percei ve< i by the court that if 
an offense be committed by a member, aa is 
ch rged in tis ca^e, the wanton anit ormtnma- 
eiois absence of these members in defiance oC 
the rules ot trie House is an n fringeinentof the 
privileges of the H <u8e. 

Now then, i think that the Senate has no right 
to pass upon the proceedings of the House, nor 
has the Mouse any authority to determine what 
shall be the rules of thh Senate For in^tanoo, 
the House may choose to meet at noon, the 
Senate may be willing to stay here all day 
without anything to eat— may commence at 8 
o'clock, and that would be a pretty piece of 
business if the House couid h tve power to say 
that the iknate should not meet ttll nine or ten 
or eleven oViock. and should adj nrta when fJley 
thought fit. J instance these things to show how 
it tnay be the merest fo*Ty and caprice to as&ert 
any such proposition, or to assert that the rule 
cannot be a law Unless both brau'-he of die 
ILegslatue had paistd apoa it. • I taj that la 
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I tb0 inerMt folly luid mf^rToe of reMoiili%. V» 
I Illustrate: I clAimwl befor« that forty.sljc men- 
I t>er8 eonstUQte a le?ul qoorum. Forty.s 3^ is 
I more tha^i ti mnjority df oiifbty foar. Now 
I 'Wbil^ J concede that a qaornm- should be a ma- 
1 jority ot the whole number, yet, in. forming an 
I estimate of what constitutes aq^'oram, you 
I must not fake into aoeount tho<:e not enritled to 
I seate. Fortv-six beinir more thnn a majority 
I of eighty-f^fur, t e number entitled to do busf- 
f ve^s was pri>perly and oonstitutionnlly « quo- 
I rum ther«* to transact business ; bur. thv law sa^'S 
tliatan assembly may make a ^aw that asmaller 
I number than a majority shall < onstitute a quo 
I ram. Well, that seems very «:' range, (hat If 
I they may make a law to contitute a quorum, 
I orSxles8th«n a quorum may tnlorce rheat- 
• tendance Of absent members, that his expres- 
I sion *' by law'* in the Constitution of Tennessee 
I should be c^ms trued so strictly, and in such a 
t oatholro manner. 

, Then a-ram we hold it to be eminenfly prop- 

I er, we hold it to be eminently Just, an^ to r>e 
tending upon all members Who accept seats in 
a detib ra ive body, that they shou d he bound 
by its rules, and that the oath th>it tb^ take 
ineaQS more than a mumWle of words<^that it 
should not be taken with mental rfservation, 
and that ft bhouM not be swallowed sugar- 
coated, sayinv , • I swe ir to come ih here a in do 
i my duty as a member of the H()0^e of Bepre- 
aentatives un il I think othe«*w>8e." Ir. don't 
mean that, but "1 8w»'ar thai I will come here 
I and support the Constitution of the >state ; thAt 
, in all mv transactions as a member 1 will be 
Unaided by the rules determined tor the goyeru- 
, meot of the m hol4« ;- that I w II not Absent my^ 
, self in a recusant a^'d contumacious m nner." 
I think that u e o ght to ta e it as a^t accent d 
ftaot that all members are bouod in honor and 
justice to U\ fill their public trust. 

Now, then, when the return to the writ of 
! habeas conms was made, and Judge Frasier 
I refused to nro ive the return as a proper return 
to the writ, and issued a writ or at'achment 
again -t the S rgeant-at ikrms, and a posse 
headed by the She* iif, armed with pi>tois, c-«me 
up hert', as we think, in a reyolutioitary, excit- 
ed manner, haying behind thVm a mo bid pub- 
lic sentiment whr-h by its own inllueuce had 
elliBrvesced ther" and bubbled thei e in a I sorts 
of hoetility J-i the government, to the Legisla- 
ture, to the powers of tr estate: then Captain 
Heydt was br -ught befor him, having been ar^ 
r^ttd a- 4 o'cloca m the mor ing '1 hey could 
not wait. They thouirhc thai; perhaps Mr. 
Heydt would run away and that the prero|ta- 
tives and powers of the great Criminai couit 
and the Bheriif would be defeated and that^us- 
^ce would go unrewarded, and that it would 
not ta^ve an opportunity to assert its ^reregti- 
nve. Wea>-etold that be did not line Mr. 
Beydt. That, is b'>gging the question. It is 
proved that he imposed co^its; it is immaturUl 
wheth r you call il a fine or not. It you take 
meney from a person's roc et and pay t i-.to 
eourt, it i^ a penalty impO!<ed,andyou may twist 
it and turn it and call i all the pretty names 

S»u please, or cut it in halt, or yoii may pay half 
e costs, and it is not th« amount of dollars and 
cents that is paid— it is the prioc pie. This 
money is ex^ored from him as a penalty, vor 
whaiP Why, the -TudKe nhi» answer says he 
was satisfied that Captain Heyot did not intend 
aaybreMCh of decorum or contempt of hi- 
eourt. Well,tt>en, that be'ng the case, how 
darv Judge Frazier t ke one single dollar from 
the pocket of « aptain H«ydt, an officer of the 
Bouse, conftssedly unable, as is shown in the 
pxoceeoinir- or the case to produce thH body, 
unable to be either gumy or not guilty of a 
contempt a me e neutral in the matter— how 
#ar0he, Isay, take ftom him* one single far 
thing by way of costA or pc^aliy for >^imply 
and oohfessealy discharging hii duty? That aet 
WMterioUtioikeEflsw. Tm( ael akne is Bat^ 



fieient t«^ Impe^ieSi aay jfidge-thaft set alotie Is 
a eonfessiott on Ifls head of a wrong r-f an Opeti 
wrong, of ailHgraii% wron^^of a corrupt wrong. 
What are the Uws Of the 6tate? Everyb'^dy 
knows hem. If a a man is adjjidged not auiUp^ 
of a ci ime,'why he ts let go and the State has to 
foot the bill? NOwtfae proper persons on whom 
these costs should havo been assessed were 
Williams and Mart'n.^ If the rul^ wbieh has 
been read here had been ^ read to' the Judge, 
showing tha they w^re bound by «the law oCthe 
Hoose'lo pay all expenses incident to their be- 
intr arretted a^d brought hack, why did he not 
impose the oosts upon thcmt Does not every 
I Lwyer andevcy citizen k- ow that if he bring 
a suit or an action eittier in law or in chancery, 
which is de. ided advers- ly to h m that he pays 
the costs or' It? If it \9 decided ia his favor, the 
othei party pays^'t^ie costs. Tet we are told, 
here by wayof exIiennatioM and mitiga«ioB;thftt 
he did not impose any fine ur>on Heydt but 
simpl r let him off with an amount of oosts, 
which is about one half of what ought to have 
been legally asf^essed as'- oosts I do rot It now ' 
how he intend d to pay the costj, whether the 
Sheriff was to get his fee, Whether the deputy 
Sheilff and the clerks of theofllce^if all these 
parties were to be paid. Ther>- were no iiems 
of costs made out to him, but he was Just sim- 

Sly let off for ten dollars. an>< we are to'd that 
dge Frazier said ihat if he did hot happen to 
have ten tiellars with him ht^ would l'n>4 him 
the mon y. Such exhibition^ ar^ rare in this 
oomm ttity, wh^i'e impi cuniosity is t>te rage 
and pr- vails everywhere. I hav« nevOr hald 
miiny persons offer to lend me ten dol ars But, 
in this case, the ten d.dlars was lobe loaned to 
p «y for'something in thi- court. If I loan a 
man t n dollars «o gratUt and have no security 
therefor, I run the ri^k; btft the ten 
dollars were to pay his oo^-ts, and there 
WH« a degree r\t gnfecy in it whion. when 
you come to consider the kindness of Judge 
Frazier, might nt^t bn such a great thing after 
all. Perhaps the Judge did not wxnt him, 
dragced off to Jail. We have evidence that 
the lite was as es<ed and paid. That he was 
sulijeeted to penalties for doing his duty simpl v, 
and which he conld not have avoided under the 
c rcums'ance^, except by direction of th»> supe- 
rior power o' the iiou^e of Hepre entatives, of 
w ich he wxs the servant ihe State gives 
a Judge a sort of conditional right to impose 
CO ts when, in his Judgment, it mav he nec> ssa- 
ry todohO. But I submit that no judge has a 
right to be of ^ he opini >n t«at ti^e neot^ssfty ex- 
ists when, by hi^ own confession, the party 
charged with contvmpt was not. in f ct guilty of 
it Th it is the p oposttion w ich I assert. Now, 
the mspiraoy which we have cleanly shown, 
to disrupt the a^semMly. breaa up this govern- 
.ment. and cause anarcky and contu i?n to en- 
sue, (oS every member of this court mnst be 
sa isfled that it was a oonsp>raov,) emanated 
from, and had its orig«n in the highest places 
of the country, in the whiie H< use, the Exet^ii- 
tive mansion at IWashington. the resdence of 
tne Chirf M gistrate of the nation, built of 
Parian marble, the emb em <^ purity h very 
strange reflex of the inner condtion oi things— a 
/;hi e 1 sepuiohre, beaut ful without but w thin 
full of dead men's h nes and all manner of 
corruption, whinh shows cono usively th.it this 
eon8ptrA<^y emanated tr m, and had its direc- 
tion right there, at Washington, the very pl^iee 
where porit - ouglit to have its temple, and 
where Justice shoo Id he meted out to tpe whole 
conn ry with equal hands. 
What was the leason tor tMs? There ioa« a rea- 
son for it. The Pre-ident ofthe Urired Stat« 
had announced a polioy. ThMt policy was not 
accepted by the masses of the people h vents, 
growing utot' tnefteoond rebeit>on. prod«iGed 
a oo>4ict of opinion between the President and 
Congie^s or between the Pre»Ment and the 
people, if youpleas9. A writsr saidia the 
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, ^_^ Jtjftmi, ipMkiBgof «tePfwMte»t Md 

«afo<iBia/ aiai, chat e\rer than hU flcAl-bora. 
that m 're i'Uportaat to him thm toe breath 
which he dr*^w, was the policy of the Presidt^t 
tohimaeK. It was the great motLr«) p »wer of 
liiB tlfe, the mainspriog of his existence, aad 
vpon which he resre4 <)U hi'* hopes.'ill his fears, 
all his devotio is a^ the chief ma^i^ti'Mte 6f 
'this nation, and he was wi linir to ruin any 
fitace, ai^f I^egislit.ire, so tb^i the wheels of 
Ihis political Juggernaut, should crush out 
all tn^t dare I .dts «gree with him n his enun- 
ciati ms of principl « O'* his pUif »rm oi policy. 
What w,i8 the result or tbs t We see it* over- 
caching hani here at Na$h.7ille. It happen d 
tibat the President of th^ United States was 
* Xeuiie^sean. It hapi>ened also tb4t 
be was surrounded bv many fr'enris from 
bis.own 'State who differed with the people and 
with Congress upon this question of recon- 
stru tion »nd his policy. Congrtrss. in its gie t 
fiapacity as the law-makihg : power or the 
country, saw flt by its coqstttutional author ty, 
to submit 'o the Spates » pr«^positioh for an 
mnend r< en to the ro> stitudon for raciflcition 
«r rejection. Xhc^yhad the r ght to <io that; 
but, s^y the President and his friends, yon 
shan't meet in > ennessee in your sovereign ca- 
paoiiy. an the egisl^torn of tnat St ^te an i you 
shall not pass upon thatc nstitntioniil nmend- 
ment; you shan't say whether you will ratify 
or re^e t it. We will keap th it quest on open 
and in atieyan -e. • he alt elections are com ng 
Soon ; « e will bring our forces to b^ar, and i i the 
Xai'gu »ge of Bunk Lewis, the Presid-.^nt »ays. ' I 
will whip in ill thijse fellows after a wh ile." Said 
be, •* You will have d— d little Use far a L>^ifi' 
lature.*' Buck mvA he di'l not think ibe Presi 
dent meant mu.cb h irmi but thai was the result, 
and we h^ve ihe act tojud^i^eby. Weseeihv 
motive, we »ee the public opinion worked upon, 
we s<*e dis: in .< nibbed ooun!»el who are h'Te, who 
are here r<'pr<'.sei|ting the defense in this case^ 
who are of the sam op nion as the Pr sident 
That 18 t teir ^p nion ihey have the right to 
entert in tiont-st differences of opinionv and far 
be. it from, me to question or inwugu their in- 
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ature. Cte 
. _ ure been op- 

posed to the constltntional a'TiendJoaent would 



tegrtty. But the*e ate facts Tney weenp. 
vok^i to the meeting of this Legislature. Cie-tr- 
ly, had a m tjoriiy of t is Legislature beenop- 



they, wi h their opinions, have o,>p>sed th«> 
meeting of ihis Le^islatu e r Surely noc Corp- 
mon interest, th- merest specnluti.v^' idea in ttie 
world, teaches us • bat tbev would have ^en 
in lav or f»f the meeting. But when another 
man's buTlgores your ox then it ma^ es the dif< 
ference We ttave >een fro 11 the eviden e here, 
which wi 1 be gone over by the counsel who 
Will follow me ror the. State, how t'ar this 
Presidential inilneno hal its effect here. We 
pro e that m«'mbers ran off, that letters were 
Teceivfd, that the presence of aquorum was tried 
to be evaded, that all sorts of influ nces were 
brought to beir, that they failed, that Judge 
Frazier's pa* ticipation wts undoubted, a<id 
whether w'llfu ly, orconruptiy, or ignorantly, 
it maKes no difference. It he did it in ig or- 
ance, in violation of the law» he i« not At to hold 
.9;he live-;, the saf ty and the property of citi- 
zens within his^ control as a Judge. Take eichv.r 
ground, we hav« the cho ce. 
. If he did thi^ thing ignorantly, he ought 9ot 
to sit on the bench; if he did it wilU lly and 
corruptly, that brings him equally withih the 
ineaningr of the articl s pf impe chment, fbr 
w/'ifth hisdisqua ification is required. 

What do we nave next? We have in proof 
bere that the counsel made tncend ary speeches 
before Tudge Fraster. Men very frequently say 
things b at they do not me >.n or that ihey d'> h^t 
iutena shal* reach a^ far as ihey do raacn. Judge 
Br/nn, in the court below, according te the 
ppmioa o^ Judge Harrison and otbors» is 
Qharjsed with having made father a political 
Mid incendiary speech. The Judge thmkidiX* 



Areatiyi that U a nere master of qMlem. 
alani estations of app anse are macro; plis 
Judge is said to corre't them; they stili 
con mue; Judge Harrison tells us tliat ft 
w^uid ba^e been fair m >re p op ir to have fined 
t ese men who applauded thnse inc- ndiary 
ideis 'ban to have lined Oap'. Heydt; cb^stiliip 
Judgf filled in his duty >o protect *=he digni^ 
of his court upon a question aff c ing. o vitalj^ 
rhe w Me interests of we community^. iToWt 
Judge Brien, in his evii^ence, explains 
away a p.trt of ihis testimony, or a|- 
temiis to do so. He s^vs ^e did not mean 
what the public thought h*' did. P'ssibtv there 
ran in his head a m ire kindly vein than he ex* 

Sressed, but we mustta^e his wor )s for wb^t 
ley are worth. It is tk\\ very well for faim to 



onie here and apologize— that he did "vot oreaii 
i'L Wt- would ill t»iis case emnlaie' 



what h sail 



thichHrity of rh^Stviour, and say, **F»th« 

f rgive hem, tbey know hot what they do." 

But he <*id it, ne^erthe'ess, and th :t fkct Is 



presented h^re beyond a d mbt. I was atara<4^ 
with another thing, in the t- stmony of Juvias 
Brien I irlve it fir what it Is wor km. I thinly 
W thout impugning bis motive, hat wben be 
wasa>kod taequesi^io't wh ther he wts not lH' 
imical to Governor Brownlow, he sta ed that 
he was not opposed to the St >te Governmeafe, 
but that be thought that Bown^ow v«-as vio- 
lating i^e laws ; but/iid he t >l > what, law^t He 
claimed thatBrownXow was viol i in? tb laws, 
nd he b-tr Hy gave hi n the courteiy to csU 
him '* Governor." I do not t'ink h^ intended 
atiy dhsresfiect. but perhaps h ' th nk^ <b>itjGrOT- 
ernor Brownlow ianntlegi im*tely Governor, 
a Mi rbat there ore he ought n >t 1 1 be .oalled 
•Governor" WhydidnoMhe counsel tell us, 
when he was upon the stand, whan law he al- 
luied to? That Is a matter of opini n. ^e 
thi^k one thing and Judg^ Brifn anotlie **. we 
thiHk his speech incend, ary and pulitioal; I 
hav • no d tubt he thi ks tnecont ary we ofr 
fev pr<H>f as tj> the fact, but Ut t-^at g • f r what 
it is worth. He is a man of force ah.i rigor* 
and his ideis are wen couMocted. He says 
^har, he has to say In a r6rclble vigirou^ man- 
ner, but <et me say here that this appLiose in 
the court was a kind ot' morbid feeing which, 
like the 'daughters of the. or>e leech meoiioned 
by the wise man in. the .Pro eris^ cry« **gire, 
give." |t is in evidence th vt .ludge Fraaler bat 
stat d that be was opposed to the boittng of 
members. I have no doubt that evi*ry Judce 
in th-1 State was opp •sed to the b( IV 
ing svftem. It seems a stran/sre anomaly, 
however, that when membar^ do )>olt. they anB 
allowe i to get away clear. They bo.t out 
und-r -the baoeas cbrp, s. under thea'ithoi^ 
ity of Judge Frazier's Sheriff and his possp 
comiratus, wha. arme i wi^tb MstoU, ei^ter the 
Capitol. And when mt'-h employed to protect 
the property of the State, present themselves in 
the way, they are met with resistance. 
This is in evidence; it has pot been contradidl- 
ed. 1 hold Judge Fra/ier indivlaually respon- 
sible for that. Idojnotthink that Jo'lge JPra* 
zier would have author zed the Sheriff to do itb 
Far be it from me to say bO, bur- when ap *raon1 
acts nre reviewed, and when these acts must gb 
befo'ethe i>Ublic linke 1 in with an endlefli 
chain that revolves ar und biqa, 1 say that is 
contrary to the principUfSof justice. Actions 
i-peak louder t^ah words. In early routbl 
read. Benjamin f'rankUn's sayings, and. I alsp 
remember the Spanish proverb, th it * bed i$ 

Saved with ffnod Intentions." That is exaetir 
le aspect of this case. It was a politieal ana 
niortl hell from the beginning 'o end, it came 
ne ir shedding blood. The whole history ofit U 
well known, and t cannot see any^ exc S9 for It^ 
either in piriiament «ry law or privilege. 

another tiling is off red in evuiea<« which la 
a strange anomaly Judge Fr. zier and Judge 
l.ea both have the eharacter of being eminent 
Jurists, aad they are both ooasidered to be mea 
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lurmbain^btelmm* 'I4»TMifc tw ig il e to myelf 

any knowled^ or the law par mount to otners, 
sor even imagin that with my eoia northern 
blood I h ive even learned anytblnir psruoiilaf- 
ly more than was learned clst-wbere. JBut 
rhave filled to fee wlir jnttg- s who hold po- 
sitions on the henoh. andhave the rsptttatien of 
possessinarl gal a'lility, are notiJOtited in the 
commonest laws o th land, and w'hich Hre lo 
tie-fonnd in every elementary law book tW)m 
31ackhtOne down oour own comment 'tors in 
America. 1 ou will (!< d it in Sory on the Con- 
stitution, and in Kent's Cfmmentirtrg. Are 
they silent on parliaii>entary -Uwf Ptrhap 
they miiy Iia to a certain extent, but I 
submit a» a self ev ideit prnposMi'^n* teat i here 
mre quebti<uis of par lamentnry law that every 
ittdge should know, and il'h^ ^ays he <toes not, 
be .lias foTk-otien ibem. JCvidenoe h>8 been 
brought to bear to show the extraordinary 
CJniooi>m of Judge Frasier. We iio not 
like to question a Judge's virtue or his yioes 
j^rob bly the • omutel who aie here represent- 
ii^ the tae and those whu repre-«ent the ac- 
«Q«ed • t iffer i a their poUtionl sentiments. 1 bad 
Jtlwa> s hear I that I udg Oaut wa> a good Un- 
ion man. I have not had h^ pleasure of his 
acqikaintanoe, bntsu h was my pnii>n when 
J came to reside in ftenn^ ssee; but since the 
policy of the Prehideat hns been announced, I 
. liave heard diff r nil t It is a matter « f com- 
Bfton report of which I shall not judge, fi^ 
differs nww. iVhat roes a "Union man" me n? 
For instance, I h.iVf seen it sUted in the rebel 
XNM'SS here, that the ttadioals are disunion- 
ibCs, HRd that M«y ar*' Unionists. But then tbe 
. ery oameup. wfaar is a XJni >n man? It is a 
^uesiion wnich is t • be ooitsiderfU. It is as- 
sert •! that many wht bore arms agai-st the 
jjfovemm nto>' the United States and fonyht 
SrAvely on the bAttleflel<s have new Joined th 
TJnion party, and ih .t they are be ter uni ni ts 
to^n Genera Thomas, or Sherman, or *>beridan ; 
that bu9 rioter^ of >ew Orleans, Mobile and 
Jllempbis are better Unloaists to-da 
than ihse officers who lought £cr the 
proi<ction of th -ir country and vind ca- 
tion of the Awericn flag. I>octors di^an 
gree. It is a very serious questiun, but i 
«aBonl> xtefertoibe Scriptural idea tbat flgs 
cannot b' gathered "f thorns, or grapes of thi - 
4l«:8. The». I leave you in this strange diu m- 
ma as to which is the thorn and whuh is tbe 
thistle. So, if Jwige Fraaiei's Unionism s es- 
tablished, U does n< it mitik itean> offense, tmt it 
to oiTcred in proof by tbeaefenst* that he w<is in 
favor oi the « oiirt tuiional aoiendinent, that be 
was opposed to the bolting, it Is rlgbi th »t be 
ahouui be. Has ti ere been any proof oa bi» 
b^alf ttiat he beii ve i that the p >iicy of the 
President wasi incorre<'t or correct? We only 
judge by ihe facts. I do not knew, and it is not 
ibr me t » t^a^', but I say thar we find Judge Fra- 
aler as»>o iating with these men. We find iiim 
associating with i^tingnisi.e i courseKmen « ho 
are known to i e antagonistic to the puoUc dom- 
inant power. I suppo e it s a matter of pref- 
eren«6with th se gtutiemen thtt ihose ho 
now ho^) positions oi pow< r in tite State -houid 
be displac'-d f r the benefit of others, men pe«-- 
iMDs more eminent lu ability, but. in my 
opinion, less worthy. It is a serious qtaitor 
wtMn you get politics into a cse, but th s is 
one of the • asvs you could not keep it out of. It 
-was part oi i' ; it is part of the res guU» 
It permeates every bra ch of it> Ic was part 
of the prosecution an<i the defe se. It was right 
ttiat it should be; ror you might show to this 
C9aittha(tbe qiie»iioa(» of policy and polity 
that now present tnemseives xo ihe country itre 
so important that the particu ar individual 
inter sts of every man in the land fom Afaine 
to Florida, are nterest^ri in the mat er. It is a 
qne&tion whether this government shall live— 
wheiner its frien<ls shat> take care of it and rule 
Ik it is a question whether its enemies shall 
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tiotts ins«'n >iMy go through every branch of thlt 
(-a^e, and yon cannot keep th> m « ut. I know 
that »ome m mbers ot tlria oourtr-Senator^ who 
»^li teniujg to my voice— differ wi hmeiopo- 
]itioal opinioB. I know, al<K>, that there a* e those 
listening to me who agr e with me in pOlitioal 
oifin on. I know it, and they know it. It has 
b en demonstrated all the way through 
tills case.* I am informer rhut at 
times ii has ben made manifest br 
the most inexcusable peir.-onal Hliusions. I 
wiUsaynoihingabout't^at, letit go; but that 
IS the laot to show how even gr«ve S natmrs 
W4th their togas on, sitting here as a c >urt ot 
impeachment, will insensib y, perbap;:. l«»an to 
the side of their own predi eotiuns. We are 
told again thut the Judg** i< a slow man, and 
arrives at conclusions deUber^ttely. I'hen we 
ho'd if that is a f Jot, th tt if wrung was dene In 
tbis case, it was a «:e1ib«'rMte one. Error of 
jiidgment caAnot be i>leaded then in mitigation. 
Th«re was a deliberate wrornr Counsel mas- 
say here, **uhy tbis was an error which aSy 
Judge might commit, an 1 tor wh ch courts ef 
1 kilt resort are established for the purpose of 
cot reetion." It may be all ^o, but— 
••A little learning Is a dApgeron* thing; 
Driiik detfp, or taste not the Pi rian spring.*' 
We suppose, prima /acU, that ju 'ges ate 
bound t'i k now tbe laws oi the land. The Con- 
stitution o'' the lAiiUd Stfites m.kes t cbliga- 
' o y up »n tliem. Then, %ain, we are told that 
the Judge has always been ai> honest man. Far 
beit.romme 10 ondertake by ray words to 
f a> t the K lightest eflection upon him, or soil the 
^pniity ofhs Character, ^n men are puie 
unli they do a Wrong. Gn£:ene Aram wss a 
p- re man until he cnthimitted the crime fur 
which he paid the forfeit o: his ife on the scaf- 
foiti. He was one of the most leaivicd men of 
his nation. 

t)r. Webster, who murdered lyr. Parlmin In 
Bo»ron, I be levn, was a pu e man, stood bixn 
in the community, 'w.!S a man of character, a 
man of position, sut*ronnded iiy a lovelv, intel- 
Iftfentfamit , and yC^ under the lemnii us of 
tbe devil, and of ihfluences mal a propos. Be 
committ d a crime that sht him te eternity. 
''o >ou might say oi Benedict Arnold and 
Aaron B rr, and comin^; kiown to latter day 
men, John C. Breckinridge. Jifffrron Davis, 
and all these other . gentl men whom we are 
taught to look u -Qhas .traitors, were pure 
men ui) totbe timeji)( their <oni mission of the 
act of fratricide iVat fact proves nothing. 

It is th<' spirit in which he bais exer tsea b|i 
judicial fumstloDs that we look to, and which, 
in general lei-ms, I am endeavorirg to portray 
to the ( onrt. ^omt even say that Bootti, the 
great assassin of ibe world's bisiorv, the ihah 
who compares hi a s<'lf with other regicidci and 
parricides, with Brutus, with B vailliic, and 
says he is purer than they that be din no wrong 
in placing hiS pistol rehmd the head Of 
the greatest man this country ever p tod ucod. 
No man lias ever dired say tbat Abra- 
ham Linco;n, the martyred President of the 
country, wa^ ever anything else than 4 

Sure man, and up <6 the ti.ne of his assasstha- 
n, Booth was equ-illy pure I do not mean to 
compare Booth to Jur|ge k'raz.w. I do not mean 
to compare Jttferson 0avih to . Judge ii'raaier. 
Tet impe.chmeuts are made for bs-er < rimes 
than the Judge has com luitted.' Judge Peck 
wa« idii>eai^ed fbr a simple act of discourtesy 
toward a ntemb* r of his bar. . Mem ers of the 
bar are officers of the court; the have their 
rights Just '<s much a<i a con it has its ri his. 
for an act o discourti sy in striking a lawyer 
from bis rolls, Judge Peck was impeacbe i 1^ 
trie Senat<^ of the United States, and oiily failed 
to he convicted foir Wttht of a tw -thi ids Ote. 
Judge Wil lams was impeached for far lesser 
things in this State, it was a mere personal 
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taeked 



vnMier alTMlfiitf a perranil tnH, aad he taekt 
oonvtctifm alto Ibr want of a two thirds vote. 

Amiraber of juflM^ hav** been lirpeacbod 
and some ren>ov«d la Mitsomi ^>r Improper 
practices, . . ^ 

CoaiiF * 

King* ^ 

and oanmit ed to the Tower for imposiaff hn- 
pioper penalties and fines upon i*diyi4nals. 
That is one of the charges here. There Is no 



^ces. The law will he shown to yon by 
rel, that m England Chief Justiees o the 
:*s Bench und minor jnstiof^ w«^re arrested 



douht of tne preeedenu in these eases. We arn 
told in evidence also, that when ro^bf-rs at- 
tache* Judge Fraxier, tbat one of these dis- 
tinguished highwaymen, a disciple of 
Pick Turpin. and one of the bot-hovse 
plantt of rebellion, I suppose, that had 
sprang into ezfstence, said that he *' would 
kltir any d— d Utdon man if he coaid, 
and lob him. and that he dMn't eaie who 
knew it.'* Well, the same sphrit thar ani- 
mated t*^nf>, is the spirit we Hre complain- 
ing to this coarh about. It was th^ spirit, op^r^ 
atfng in thi^ commun ty to disruf^t this Legis- 
lature tear tt to p.eoes, to commit moral and 
social murder in the community, to drive mem- 
bers from their seao, to disraptthisgoTem^ 
ment, to produce anarc^hv and eonfusion, with 
its concomittints of blood following, as they 
aiwuys fio. revolutions of this churacter. That 
is the ^pirit we complain of. tho idea that thev 
would '' ki 1 any d-^d Union man,** the s-roe 
spirit which u anifested itself on the trial be- 
fore JudK Frazier, and wb ch was called into 
material existence* by* the unconscious w< rds. if 

Sou plt-ase, or* Judse Rrlen. These demonst-a- 
onsofapp aase showed it. The w r«i6 used 
here i.y theSherKTs posse, to"biU the d— d 
Tan tee son of a l>-^h'.'* shows the Buimus of 
which we o^mp'ain. It was a dfJilterate at« 
tempt on the part of i u< * icial officers to dist npt 
this govt-rnment, and, if necessary, to kill any- 
body who was known. In fact to back it up. 
< Jt ib not my intention to dwell osger npon 
these po nts, or to make any extended argu- 
mentkur to produce , aathoirities. lher» a»e 
abler and more eloqu«'n( <'oun>el who will fol- 
low. I have endeavored open the c|i6e briefly 
and saccinctly. I repeat that no bihg which I 
have ur^ed h^te has been utt* red In malice or 
unkin'iness, but in cotist^uence of my duty 
which 1 1 ave had, as counselor-at-law, imposed 
upon me. I exp' ct to treat everythi g in a 
spirit of fiiimess, and I «xpecc ' to be treated in 
the same way; and when mv remarks come to 
be considered by the couns<^i for the defcose, I 
trust I hut they will do me the Justice t say 
that I have not uttered one Word of unkind ness 
toward the acou ed. It is due to'htra to huve a 
Ihir and impartial trial. I think the Uue tion is 
not the disqualification of Judge F azier so 
' much as it is the assertion o the dignity of the 
governpient and the right of the law. as demon- 
strated by all iaw maklu)^ powers and alt aix- 
thoriti s. I is ffcting near the hour ofad- 
Jonriiment, and with these remarks, thanking 
the conit lor their attention, I wiL conclude. 

The following motion^ was then olEeied by 
Senator Carrlgan: 

JiMoiMd, That the counsel on either side of 
the ca^e before this impeachment court, are re- 
spectfhlly forbidden an 4 hereliy requested not 
to re>er ro or discus's in any way the present or 
past politxal sentiaient» or the country. 

Reftoin^A/urta&r, That whe«t any of the coun- 
sel for the State or the re-pondent r« for to these 
political eentiments, they shaU be called to or- 

The Senate refused to adopt the motion by a 
Tote of four ayes to fourteen noes. 
The Senate then adjourned. 



ni]> AT, MAlr tin, IBOT. 
The court met at the usual hour, all the moM- 
hera being present. 

The minutes having been read and approved, 
the argument in the case was oontinaed. 
ABaUMSNT OF E. H. BAST. 
The next argument was made by the Hon. B. 
H. Kast, one of the counsel for the reepoadflBt. 
He said : 

It has been devo ved npon me by ao arraage- 
m^ nt between myself and my colleagues, to pie- 
sent to you first the cause ot this d^feadaatu I 



know, gentlemen, that the tooptation is very 
great to counsel, if nofr to Senasois, to runoff 
into an Ulegitiinate field of discussion. I know, 



moreovMT. that in the opinion of no Senator 
would it be do ng>ustice to thi» defendant or to 
his cause, in times like these, sa'ily out or Jotat, 
when evt-ry pMt% presents radica' views, wImb 
extreme mi'n spring up all over the conatry, 
that the cause of the defendaa should be b>en4- 
ed With the views of these extreme men, aad 
that he woald be denounced, i am free to ad- 
mit, fir. that it is legitimate tfaatso much of the 
spi it of the times, political o- otherwlML as 
has found a lodgment ner* to ore in Judge Fra* 
xrer's »*rea5t and affected h s decision, is a legit- 
imate theme and field for di»cui»8ion; but 1 de- 
ny the right of counsel or of Senate r^ to try 
Judge Frasier by the loo^e expressions of good 
or bad men, or to censure or condemn hini ftir 
whar. others have manifesto, xi order to 
avoid. Mr. Preside t, all such discussions, or 
the temptation to digresit into that field Ihave 
at the 'io^e ofeach day's work, in this body 
Jotted down, in extooded notes, <»ueh th ugh« 
as I desired to su^ mit to the court. 

It has I een said more than once, sinoe this 
tr<iil commenced that thi< id a K>lemn proceed- 
ing, and the heart of every man w o has par- 
ticipated in it, and who is oot evoid of alt that 
fHCiing which charaoteriees an euliffhtened 
consc ence and makes up common Juatice, le- 
s. ondti to the bOutiment. 

The House of Kei>r sentatlves of the State of 
Tennessee caUs upon one oi the pubdc oflcers 
to answer to a criminal aceu&atioa air*inet his 
bULd 1 c nduet. 

ilie honor^^ble mapagers on the part of tlis 
Houbi^o HepresentaUvai, aided by the learfi- 
inir, experience and abilities of duitinguished 
memtiers Of ih ■ bar, have, by their persever- 
ance, seal and* industry, laid before this court, 
and the world, the crime oi whi h Judge Fra- 
ier stands accu^e % in their estimation, and 
have and wi 1 devo e to the acuus tion the 
warmth of tnei matures,' the ar orof their fisel- 
iogs an lawyers, and will constrain themselves 
to a confi ient belief in the neo< saity and Justloe 
of his conviction. A high.r duty f tr, devolves 
upon y;ou, as the court, aad whi h duty )ou ar« 



permitte « by the law to discharge alone, t 
the sanction of an oath, and aft r you had caUed 
the eye of Omnipott^nce to bear witn^s^^, that 
in all thlngft pertaining to the def ndaat and 
the accws«tion, you would do equal and impar- 
tial juatice. 

Icis no trivial eansetbat anthoriaes the State 
to arrest one oi Its public servants, and arraign 
him as a culprit and criminal before the bar ef 
Jabti>e, ar.d make him a mark to reie-itteis 
prosecution mid kindle around him a blaae el 
prejudice anu passion. 

An impeachment against a poblio oAeer 
comes in tr-epoeiitial uame of the State^^ a 
fearful powe*-, that c6niman<ts tlie reaouroes, 
energies and treasure of the government; oalh 
into its service the genius, talent, aad elo- 
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^^ of.oiMiiiMl* iof^rtd wtHk 

nal feeling of ^ncoeaH, and may be 
- Of « *" 



profet- 

^ . a Uod^ 

»Dle desire ot f ame These powers^ one^ set in 
aiotion — ^tlns sea of passion once skvrred to its 
depths-^maT r ise a waye or piejudioe, wbich 
ia a momentitt'ty burl reflsori f om ber tb.rone,' 
MM beat do^ beneath its angry flood the. heip^ 
leas Tiotim. 

A. recurrence to SngUsb history, from 
"Which country we derive ibl» Ibrm of triii , 
farniehcs many most soemn iilustriktions o' 
the truth ^ these remarks, and even in pur 
oirn eountry. where it w>is once thonght the 
saibjrnsidii of law « ere secur ly ihrown around 
th*« Uberty or the citiaen, impeacnmentA baye 
been resorted to^ and the demon spirit of p»rty 
haa attempted -he sacritice of ii)i>s^rtOus yio> 
f ioBs, and oppression, cruelty and foul injustice 
have brongnt down ri«iioule, coniempt und 
seom npo th«> gr y hairs oi Judicial s ryants, 
^hose liye<' and yirtue were embodied in tbeir 
ooundry'B history and iht ir coimt y';$ fame. 

Tie true, in uroceedtogs of bis kin i, the life 
of the accused is not at the disposal of the 
Jnidgesoi accusers, tnd only for the time ron- 
sumed in tbi- trial, are h s priyileges and liber* 
ties abridged. lo all other respects, he can be 
aaadetbeyictimrf torture ami abuse. Jf he 
be innocent, bis repu a<ion is bcyoiMi the grahp 
of hatred or malice, and although his tips may 
for a time be fcealen in .reyereniial silence, 
**public Justice is o*rtain, and will preyail." 

Smo^^ ng ot impeaohments, Mr. Jusiicebtory, 
in his commentaries on the constitution, yol 3 
pase U.V says : **The proseouti n will seldom 
SmT to a^tate the jMsssiofM of the whole com- 
munity, and to diyitie is into parties, more or 
lees fnendiy or h srlle to the accused. The 
pvess. with its unsparing yigilmce will ar 
range iti^elf on eitbt-r side lo control anH influ* 
public opinion; and there will always be 



tome dangt-r thai >h0 decision wi'l be regu ated 
by the CQjnp»ra(iye ftirength or parties 



i the re 4 prooit of innocenoe or guilt." And 

Ml this account^ says he, " it requires to be 
eroarded in its exercise against th* »p ritof fac- 
uon, ibeinloeranceot' party and the sudden 
aioyemeats of tiie popular feeling." 

ir buch be the tendencifsof trials of impeacli- 
mente, inordinary limo' and oecasionb-^a^ the 
experience of man afflrmt^ana such the warn- 
inirs or wsdom, need l say that thecircum- 
stauoes upon which this prooeedmg is based, 
and the time in ^ hi<^h the oou»t is called to giye 
judgment, warns each member to ayoid this 
tendency, ^nd to held himself aloof from pas 
sion and bring to the oonsidera* i >n o this cause 
a heart and mind unstained witb pr Judioe. 

The deienduut i- put upon trial at a time 
when the i assions of the entire nation so lately 
ar«*ute«t haye not lulled from ttie recent storm- 
when crim nation and lecrimination o persons 
and rariies malie up the current iit^rature of 

Critical journal ism«-pttt upon trial before one 
aaoh of the Irgislaiiye department for an 
alleged b'eMohot ihe privileges of the other 
branch, ^ hieh the latter prosecutes. 

8e je«lou< is the spirlc of our laws of ih*^ lib- 
erty bt' the- citizen, and so weii the fjramers of 
enr const tution iinew the influence of passion 
and p(Ctiudic« by which the action of courts of 
impeaoiiment were quiokenea; and to »e ure 
an -impar* iai trial, and to guard public oflicers 
tsom b^ng sar.riflced to the sudden impu ses of 
popular resentment or lariy predominance, 
that a limiraton was int«'rposea upon the ac- 
tion of a majoriiy, and theconcorrifnoeof two- 
thirds of the members sworn as tneqi in order to 
a conyction Ii a majority were budicientto 
eonyict, as they are to make laws, there would 
be daigt'r in times of popular o mmotion or 
narty spirit that the influence of ti e House of 
Kepresentatiy. s would be found irre&istibie in 
the denate. or the corruption of a bare majority 
could displace and destroy a meritorious pub^io 
oflloer. 



Isha^aotptvwqttetbit oe«rt the qwiklofi 
of what mn t be the nature and character of 
the (iflense for which the officers of trie titate 
are impeachable, but shall content myself with 
a reference. to the clause of the ooubtitution 
and some general disciubion pertaining there- 
t • 

Articles, S'^otion 4 of the constitution, de« 
elares ihat * the Qiyempr, Judges of the Su- 
preme Courts >iiid esor Inferior « ourts,Uhan- 
cetlord. Attorneys for the State, and Seen tary of 
State, »haii be liable to impeaohmi'nt wheneyer 
th' y may, in the ouinion oi the House of hep- 
resen attyes. commit any crime m tmir offioial 
capacity which may require disquaiiflcation.** 
. %!/ hether the language 'commit any oriiue in 
the r oflirial • apa'Tty,'' import cr me as distia- 
gni>heu from roisdemeaaor t conm^^n law, or 
crime as defliiod in he statute b ok of the State* 
1 w<l U aye t* others to discuss, and will as- 
sume, as a sale propo>ition, which will not 
be denied, that it certainly • imports two . 
things: 

1st. The violation of law, either by abuse of 
powi r or assumption of authority, in an oflicisA 
capacity. 

%\, ji nut the illegal act was done oorruptly; 
wiih a knowie<*ge that it was illejcal. 

I is to ihf se two propositions that I intend to 
address myseti chteily, and sh U take them up 
in n-yerse to the « rder in whioti they are stated. 
I say that it dey* lyes upon the managers to 

how, beyond a reasgnabie d6ubt~f r to doubt 
is to acquit— th t the resp aofgat committed, in 
hia official capaeity as Judge, ^ an , illegal act, 
a* d that he committed the act with a inowl- 
eise of its illegality, and with a cor upt intent. 
If there be no coi rupt iotent, no corrupt motiye, 
althou;.h the act be-illejf al. and thepplnioii giy- 
en by ihe J i.dge on the habeas corpus be erro- 
neous} and not warranred by the law, yet I opine 
the 2 al of the manaiiers. or their attor eys. 
will not dri\e them to the point of insisting be- 
lore this honorable court that the il egal Judg- 
ment of the Jodife, now- yer honef tJy enter- 
tained, is sufficii nt. regardless of the motive 
and intentofihejodge v^hodeliyered it Who 
dare siiy tha^ if a judge acting under the best 
lights of hia mind, aeiuaied by an honest de- 
sire 10 atuiin tae. law of the case, without a 
wicked ur bad motiye, hbould arrive at and an- 
nounce ao iliOgaland wrongful Judgmen , that 
such a man is to be ousted in disgrace from his 
office, and his i ame c«st out among men as 
a by- wort and reproach. In the organiattion < 
<fail ijovernment^, Supreme Cours are or- 
dained and estab ished to review ana correct 
thejudgmen s of tne inferior courts; aye, and 
these courts nor. unfrequen ly revise their own 
previous judgments, and announce to the 
wt/rld that a decision of the previous year is no 
longer the law; th>t it has been reconsidered, 
reveised and set aside. What State reports 
do not abound with overruled oases? Are you 

f»repaied to say that ail these men— thete 
udges, who have bmlt up a svstem of law 
n our own State upon which rests the 
liberty of every citizen, and the title t-) eyery 
vestige ai property, real or personal, because 
of error in Judgutent. are criminalst I appeal 
to every m mo«r of this court, that he may not 
by any act ot h s. either by intention or con- 
ktruction committed in the proceedings, teak to 
throw <diura and 4iisgra«)tt upon the graves and 
mimes of those Judg s who have filled the vari- 
ous Judicial positions, with honor to them- 
selves, their names and the State. Corruption 
in office is a moral term, not a U gal one, and 
implies a bad moral iownt; a wicaed design is 
tar lieyond an erroneous judgment, or a mis- 
take or the law. The reapondent denies ttie 
unlawftil act or ttie guilty intention, and the 
burden is on the man<*gers to qiake good before 
the e untr , both the unlawiui act and the 
guilty aid corrupt intent. The gentlemen who 
prepared these artioles of hnpoMhrnenli were - 
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yMfJMly- aiwite* «f tM% and ktw tlii i> i fei% 

duiTigM the intABtlon in express terms. ** WHl- 
ftatly ins i'-iou^ly and f lonionsly," are the 
words selec ed. end whseh they mnf>t meke 
geod, as an i> dtcatioB.of the liiTent and m >tiTe 
vh'ch prompted he juiige in the deoi ion ht* 
caye; and since the ma»a»enhaye se'Cted 
uiese worrls, and are now bound by i hem, I 
am willing, for the arf^ment, to concede that it 
was iRit t heir way ot charging a oorrnpt in 
tent~a bad heart; and that they mean to say 
that in tne deoisi-n given by Judge Fracier 
upon the hals^-as corpus, he was guuty uf cor- 
ruption in olbce 

MOW, sirs what is rormption In office? Tliero 
Is-nostatnte defining it. There is no n^ported 
ease of which I ^ now anything, that under- 
takes to KiTe Its height and depth, or- It-ngtb 
and bieadth. Ti • eand arain has it- been lo- 
TOiyed in mpea<'hment. cases. But impeach- 
ment courts have uniformly giy«» no wrateo 
oi»nioQ upon ei.herthe iawor the fact, but 
ha* e yoied **guilty and not guilts *' upon isola- 
ted pr -positions. Vfjr are tfiierefere left ut eea 
upon the grt«at q>'e«tion of corrupt on ih ofiiee 
and the necOfSary gui.ty intone. 

In the ease < f J ud^ e ireof , who was Mi d be- 
Ibret e Senate of the United States, tliese 
tues(ion.-v were argued most impressly^ly by 
Mr. Wilt and the nuuiagers on ' the 
part of the HoiMe of Bepre$^eniative . 
A-nid althou h the proof was overwhe ming. 
thatJu g' Peck wa.*> guilty of oppresson and 
Wvonhfultind unlaw fui conduct, and the na^ 
tion bell' yed be ought to have been punishe i, 
yet, b< cause ti ere w s notsatisfitetory i roof of 
a wrong ul intent, of a bad and wicked heiurt, 
intheonciai acts ch rged against Mm, the sen- 
ate of th^ Jnited St tes aequit«f d him. and ac- 
Quitted him upon that ground alone I popr>.«e 
oread o thecouri a ■ ortioo ot the brgumeot 
of Mr. Wirt, attd which was aAfibOdte be the 
law by the finding of the Senate. 

ICr. Sast here read the following extract 
tniBk the argument of Mr. Wirt, above referred 
to: 

'*Sir, it i9 a material part of the charge^ and 
it 'is mtterial to pr^ve. Let them then pro ve— 
firdt, thaLthe rt^s^ondent aote I un>awrul(y in 
pronouncing the sentence which he did pro- 
nounce; but it theyoxn make out this. i>roposi- 
tton, (wttich we conce:ye to beimp([>ssible,) they 
have something m re behind, ibr they have 
churned, that In acting thusi unlaw uilv, he did 
it with thv inteittiou ^ron^ fully and unjust- 
ly to oppress, imprison, and otherwise injui-e 
tne batd Iit.k6 E. Lawless, under color of law. 
Kow, if the respondent thoui^ht t^at he wtis act- 
ing lawfully, an ^o acttd with the intention to 
dibchHr«.e wh^t he coni'«iyed to be his duty ai» a 
_ , he eaunot. be guilty of this chari^; fbr 

» could tiot hay<-. taken thi-t step with tbe in- 
tention wronKiutly and unjustly to oppress and 
injure Mr. Lawless under color of law. The 
charge I ecesiiariiy implies that the iudge was 
conscious he wa u urping u power that he did 
not popsess— that he di<i ii willfullv and know> 
ingl>— and 'hat he did it wi^h the intention 
charged, wrongful y and unjustly to oppress 
Mr. J a^le-s undxT color of law 
**Now, sir, this pioposition the honorable man- 
agers are bound to et$tab*ish in both it^ terms 
by the «rvidence in tie case. It wil not be 
enough for them to excltt? a suspicion, to raise a 
dOnbt Upon ihe subj- cc. to leaye the mmds of 
the h>nor«bte <ouri in tnquUibrio; th^y must 
east the ba'auoe di>4iiiic 1>. remove ev^ry rea* 
enable dout>t. and place the ille«rality of tbe 
aet, und t le gnil of the purpose, beyon*! ques- 
tk>n, iH'fore tiiey can exp«ctiromthis honorable 
conrt a ^en^em-e of guilty. 

""'Oneofthe honorabe managers^^ sfeming to 
PfTi^ive. the imt oftSibiiity of satisfying any 
ctedld miud that the respondent was gnuiy of 



the taWnffett dtargM, 

this mlft of the criminal la « by emitem^ 

tl>at it fixed on the respon«^ei t the oonamisnieB 
ot an unfawfkil act. the guilty intention charged 



in the inrpi achment to lowed ms a- 

imp ica*io«i of law. rbis i <teny; for *beii,eir«>rir 

mis akeof »aw on tlie par 'fa S^dge wala 



sion vne guuty inienvon 
alysts will prove the lallaey of ttali 
I a tempted to be mainraiued hj^ tin 
m^na^ers, and establish ihe soldlfc 



become a crime, or a civ* 1 inj ury 'for 'which he^ 
wonl * e personal ty responsible, i he hosoritble 
manager sought to illustrate bis propositloa by^- 
theca^es-of mnrderandfbrgery. *-lf," Sftid he^ 
**a party be prf»ved-tohaveooir mitte i a deiib^r-^ 
ate murder, triil he not be presumed to h»v« 
iutended to commit murder? Is i^epArate proof 
o inteu^lon ever required in such acase^ Or, if 
a mun be proved tihave committed Ibrgarr* 
will not the law inft r the inren ion from the 
actf** Th^s is t^tisible. Let us exanaiue ita 
solidity. It is tne propos tion wh ch they miisfr 
maintain, and from which alone they can have 
any hope of success in this ca«>e. Is it seuudf 

The ask, first, if a man be proved to !ui«r 
committed a de iberate murder, wh^-thmr tite 
law regnires any seoarate proof of guilty in- 
tentiour *er that guiitv intention is a neoeaaary 

r,rto thep oof of a de-ib rate murder. But^ 
at is iKt acaa- in which the law in 'era u^ 
guilty inteution fW>m the simple aet. Murder is 
not a simpte act It is a teohnieal t* rm, pre8eiit«> 
ing a c muound<of act and iu^^entiou . the aet is 
t'lo killing, the intent is of purpose sud with- 
malice a'orethought. But, let us take tbe act 
by iuelf, and see who her the taw will supiply 
t»y impltration tbe guilty iutent'on 
•* Tiie analysis will p 

Ero osltion a tern. 
onomUe m^na^ers, 
ty of tne principle for which we conten • 

'* The simple act is killing a reasonab • beter 
in th' peHoeef thecouutrv. ' it oh mere proof ' 
of the aet of killing, the law would impift tb» 
gutitw imteiUion^ then all killing would be mur- 
der But is it ^o? We kn»w thiit it is uol* 
Bverv iawverls familiar with the. thren rreat 
dlyifeion«or h micjde, into •e'oniou<, exruaabi* 
a-id ju«tfiable. Heknowsthat ihefirtt felo- 
nious t)omiei<)e, is again su'Niivide<l bf the erl*- 
terioa of indention; that the< first grade is of' 
murder, which is done of puriio^^e and with 
malice aforeihouffht, the punie^hment beiuf-' 
death: the »eoond manslaughter, in whir h these 
i the wau« oi that deliberate and guilty iu»- 
tentiott, iHife which b> in« d«>ne suddenly and la 
the beat of passion, the afitender ha^ the > enefit 
of c ergy. Then there is excu«ai)ie honaioide^ . 
and killing in selP-defense or i>y iwisior i ae; 
innd j«s ittabe homicide, a< where MM kilUug- 
is in exe« ution of the sentence of law or for th» 
prevention ot ^ntv. 

*^In all these cases the-simple act is the same 
r-it >s the ktUi^ gof a hnnlan b in^ What is ii> 
that sha fes off this same act trom a crime of' 
the deepes . dye,- through a) I its gradatioua, till 
^t bec*mes not only innocent but an act of 
meri( ? /« isSAs in$entton. V o e man po sea 
ano hero(purpoM93iawiihmal€i»€kforwfkM$pAi9 
|i is m order Bub amotuer po sons ber child, by 
giviaiir it arsenic through mi-take f r mainn- 
sta .^he has done it wiih d*> i eradou. aad' 
with the exerei«e of best Judgment i he act It 
the saaie in both ''ases^it is killing by polaoa^ 
Why is it orime in one case, and no crime la 
th oth^rf' Becaui^e of the difference of intent 
tiott proved; nota^lMrerent intentioa implied* 
bf law; but a diifi rent intention eetablished by 
proo'. 

«• Take the other illustration put by tbe h »a- 
orable maaiifer. th» ea^e of forgery. What lii 
lorgerv r ItTs the l^ndalent maki g or altar* 
ation of a writing, to the prelufti e of aaother. 
manV right* The fraudulent i tenti tu is here- 
again an essential Part of the orime. It must- 
be done to the p<'ejudioe of am ther man's right. 
But the actoi imitating the band-writing of aa« 
other, so as to deceive even the man hlnsaelf; 
and lead him to admit it to be his own, may «be - 
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do&e, aii^ fs often done, ^thoitft a orhne* B is 
done thTQuffh ii a inln^'s*:, aiid is rendere(4 In- 
nocent by the absence of all frahdulent ipten> 
tion,all inteotiua to prejudice another man's 
right 

•^It is true, that *f a n«an he proved to hare 
madedr altere<1 a writinrto ius own emoih- 
meiit, and t ' the p^Judice ot another man's 
right and f he pro* f Slop there, the forgpery is 
proved. bt'.CMnfte 'he fr udnl* nt intention is ap- 
parent in the. proof of the fscts thready ex bio 
iced. Bntthti doc the case oi" an intention 
implied by Oi>er toH ot lai^; it is.the ca!»lBOf an 
intention proved by thx^ 'acts in evidonoe. The 
lads »re ntterly inconsistent with an i< nocent 
intention, and are consistent only with a fi[uilty 
onfi. 

••But permit me, nnder this ^ead of forge v, 
with whi h trie honorti\<le manager has f urni>n- 
ed tks, to uut tiDothi'r '-ase. rather closer in noint 
of analogy ti) the cnse at bnr. Lee us suppose 
thi^t the mm accused of forgery holds a ,powe,r 
of attbf ney t ' use the name of his principal in 
a cn^eat variety of B Reified oases; and sui pose 
tbatsoTbe <>f the sp> ciflcations of his pbwer^ 
are so equivocally worded, that he might weji 
have sopposC'l himself authorized to use it in, 
the casecnargo'i as a forgery. How would the 
conrt pre idmg at, the trial cli^rge the Jury In 
Btichacasif Would they say, 'Gentlemen, 
tSike the power of attorney ahd examine it, 
an^ it >oa think, on a fair construction of the 
instnimeht, that it gave him no authority to 
use t^e n me of his principal in this (>as'\ he is 

{fuilty of lorg ry, and you must And him gull- 
7?. Ifo, Sir 'Ih ' couf r. Would take the instru- 
meii,t inio their own bands. They would scan 
its t rms T .ey wo, Id tell the Jury, that the 
P9wer was so ambiguously expressed that' the 
man mig t we 1 have supposed himself auth r- 
ized to do the act which he had none; 
that if he could rvaSonably be believed to have 
aapp<Mfed h m elf o anthorized, Vf nich, under 
thecircurost>inces, he might welt have done, be 
was guoty of no crime, tmcanse the act d d ♦ ot 
make, him v:uilty uhl ss h>s intention was 
gdilty- and that in such a case, to doubt was to 
acquit* kvenifthe cour' themselves; in such 
acase. s'o Id be of the qpinion that the letter 
o^at'orneydd ho- on a correct. 'Ohstriictlou, 
anthorize hie net whi h had been done, th^y 
would then.^av^hat hehad done anunlawiul 
BCrt, and, iVi a • ivil suit, tbey would set it a ide 
as agaiiist lii> principle, because it h^d not 
b^en doife within thf scope of his anthorityi 
But could they, in such a case^ c6me to the con- 
elusion that be hud <)one a crimnulact and 
puni hhim 'or itctinr.i.aliy? Nevv*r. so long 
as a fdir doubt could exist as to the guilt o. bis 
iutenJin. 

'^Transfer this reasoning to the ca^e at the 
ban The re ponaent'S counsel eutertain no 
doubt thrtt, under the laws of the land, he 
pdsse^^edthe p >werwh chhe eicC'-cisedon this 
OQcuSion ; that the cast- was a proper one. for its 
exercise; add that it was. exercised ih vood 
laith, under a conscientious sense btduty.' They 
beiieve ti ai^ the cuse stijindsaiithoriz^d andjiis- 
tiSedby.allit e pi loci le-* and all the prece- 
denis Whi h have been placed before you, » oth, 
in the Kbglish and a merican books. The h<>n 
orable m>i<>g< rs m the ofiher hand, say that 
tOi^v dift^r with us n this opinion; thut these 
authorities gaw him no Such power, that tnvy 
exwud »ut a 1 ttle way; and thjit the respond . 
ent passed ihe li e draWn around him 
by the books. Now. suppose that th s hon 
orable coui t should be or the opinion that the 
respondeht had not Lhe power whlcH he i'las » x 
«rclse«i ; that » tie j u ge&, whose (xamp e. h^ 
ha^ iollovved mistook the law of contempt th-dit 
elementttry Wr ters hitherto received as an . 
thoritv in oui- tribunals, have carried ihe power 
of ihe* court too f f;or suppose they sh tiid 
think, that- tbe respouuenlt has m^construed ib'e 
atifcttdrities; that the^ do ^O' in reahcy g6 the 



fhlDeimth to whleh he earried the power; ftKt^ 
if they Fhali also believe that, from the ex- 
isting state of the anth'^rities, elementary or 
r»*puced. a^d ITom the course pursue I Ijy other 
courts in like cases, both in England and 'ho 
United Slates, the responded t might have be- 
lieved be had the ))Ower, might have thought 
the case a proi^tofone f>r the eker'ise of the 
power, and might hhvebeen influenced by a 
M nse of official dotv in d. ing what he di#. is It 
possible that under circumstan(}< s Ifbe. these 
you c n affirm, on vour juoi iat oath, not only 
ch-it he had no power, hut that he k ew he had 
no rower, and must have coiisc onaiy an^t in- 
tentionally t sniped the power for tfaeguiUjr 
purpose of oppressing Lawle*8) Sir, cin It be 
denied that such is the state of the ituihorities 
that any proft*ssional in»in of the nrst s ienoeia 
his profession, mighr, with aii h s heitrt and 
ooPBciehei, have fully bel eved a d affirmed 
the existence of the power? I will 
venture to assert t'at y u may con- 
sult OMC hundred of the most eminent 
law>ers in this oountrv on those au- 
th- rities, und that a gre^t majority of them 
wUl ' xpi-ess an opinion in savor o' th power. 
Perthitme to }*s< this honorable couit— • he au* 
th -rities have all been riead before you- would 
it de raist fTom the r^-put ition ot the first aw- 
yer in the land to expre>s the opinion that a^- 
'•ordir g to these authorities, >he power to pun- 
ish such a con tern otexi^ts in our Courts? Yoti 
might differ with ttim In opi ion, out would 
you pronounce him ignorant of his profession 
—way, more, won d you pr onoun e ttim a 
scoundrel for having such an opin-on? Tet 
this is the drift of the argument on the • ther 
* de. You are called upon to pi onouni e Judge 
Peck to be a criminal,' tor doing no m 're than 
what hesiw had been done, not oqIv in Eng- 
land, but in all the do irts of the United 
Sta es.. Yes. sir; in those States which, 
have been the . oudest an i ^tronge^ !; in favor of 
ttie liberty of the p ess and the right of ti ial by 
jury, tnisi»ower has been exercised by the 
courts. Look at Virginia. Is ther>t a !=^tate in 
tlie Union more truiy^ repuolican, mo<elofty 
and h gh minded; inore ardent in the assertion ' 
of a!l popular rights? \ et in th t S ate you 
have seen, sir, that this samfi power has b^ien 
asserted and exercised by her • outs, and de- 
clared t<) tiie indtspenstble to the protection, in* 
d pemience and utility of those t ibunals. 
Now, sir, witn Rucha hjst of precedents be- 
fore him, was it 'truige ihit Judge 
Peck s. ould believe the newer to ex- 
st? And if he might, h tve so b')- 
lie ve<i, can you infer from i he simp e a t of its 
e xercise.' a cnminul intention ? K- >r this is the 
argumetit which I nm now resisting; the argu- 
ment being, that if we have not the authority of 
th law for what he did. there is no nr cw^sity 
to lfiq.ttire into inteu'ions ; b cause the act beiny 
nnlaw*ul, the guilty intention io> ow» as a nec- 
essary oohsequ< nee'. I Siiy, on the contrary , that 
the qtie^tioii of legal power in t- Is case, is a 
que&tionoh which the. most enii htened '»>enof 
ine prdfe>si6a may hon stly d ffer in opinion; 
atd in t lis case i consider my^elf es making a 
very lib ral c^)nces:^i6n because Irea ly think 
the power s6 clearly a^^^erted by al the author- 
iti-s, thi^t but for what we have hear i, we . 
might well have Hiitlcipaterl an entl e unanimi- 
ty of opinion ih its favor. But it is liOt e ough 
for my argnnient, to say it is a po iver wi'h rd- 
gard t^ wnich enU^hteued and honest men may 
w6U differ in Oj^inion; for if ihey mav honestly - 
differ, ' there can b^ no c> ime or m -^de- 
mednor in holding dr a ting upon either 
opinion. Yet, by" the argument which 
1 ain re&isaog you are ca led lipoo to 
say that if on jovtr construccfon of the authori- 
ties; Judge Peck*had not ihe p 'wer which be . 
exercised, it .follow*^ as a legal consequence that 
he aisled' with th^ cri.ninai inu^ntion charged 
ih' the artiele of hnpeaohmeht. 14o, sir ; ai uoga 
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iMir initM* tte law mA »«m te aa koMftfc WW. 
Bo«r often do we flnd tlie mo«t upright and en* 
llghcened Judges differlnK in their opinions on 

Suestloos of I • w ? Theone side or the oiher m vat 
e mistaken lor botb oan. ot he right The one 
tide or the otber must be tOr doing whut is un- 
lawiol. Bnt does it therefore loaow that the 
side which i< >n error is cr mlnal? 

** N ay ; « e have H>metiaie<' even a w hole bench 
wXmittteg tiie error oi a fonm;r deeision, itnd 
toli;moiyretrictiog that error; hnt wbe ever 
supposed th«t tbey wen) crimioal, either iii the 
first opinion or the as f Jbe law is not one of 
the exact si lenct-s ; yon cannot reduce lis pri-t* i 
pies to demoiistraiiion. Dtlferences of opinio a 
among i s professors ar*" proTerbiai, . It. is for ibis 
reason that appellate courts are ins'itated. W e 
see the opinion of iQferior courts reversed every 
day, and this is not onty in civil but i* c <minia 
matters. But no oiic ever Ihought of impt-ach - 
ing an inferior court because it has 19 is tatc'en 
the law ; and yt- 1, a«*cording 10 this, a gurument, 
they ought to be impeache i in eve y such ca^e, 
because an unlawfu> act, we ara toid. necessa- 
rily in «roives a crminal intention 1 'respect- 
I'nfty insist, therefore, that although you sh' u d 
diller v« ith Jud<e Feclc and his couns 1, with 
respect to the intent of his Judicial powe s, aod 
think thttt he had not the power to punish the 
conduct or Mr. Lawie«s, as a contempt of i-ourt, 
it does not follow that he is uuil y ot the mi&de« 
meanor 6uarge<l in the impeachment; because 
the injury rtill reman*, whether th s was an 
hODCsc mistake 01 Jndgmenior whether he acted 
with the guilty '>nienuon charged jn. the im- 
peachment, ana thiti his guilty iotention must 
be placed beyond doubt ber>re yun cau convict 
him. becau-e the principle of the criminal law is, 
that te doubt is to arquK-. liosist, too, that this 
guilty inieiitionisoottobe inferred from ihe 
alleged incorrectnesaot his Judicial opinion, but 
mnst be satisfactorily proved by the' evidence in 
the cause. *. . > 

The honorable manager, I humbly oonw ive, 
tben,WttS rather untbrtunate in his lUnstrattOns 
from the cases of murder and forgery. He did lifoit 
perceive that the very terms in which he seated 
his propositions involved that very proo. of id- 
tention, as a fact which he supi^osed the law 
woukl raise by iinp ication. 

**On toe same subject on intention, I infer 
firom a remark maue by another of ihe honora 
ble managers, (Ur. Starrs,) in one of those inci- 
dental deb ttes on ihe ev dence, or wbiph we 
have httdso many, that bethinks he may faldy 
turn on Ihe respjnd<^iit a principle urged by 
him against Mr awie s la his defense before 
the House of J&epiesentatives to wtt: '>'hat 
every man is presumed to intend the natural 
conseque ces 01 his own actions. Nothing is 
more true tuan this principle; but the honora- 
ble manager tuust. 1 think, have laid aside his 
usual d ibcrlmloation, w ben he supposea it ap- 
plicable to the Question now befo e us It re- 
lates to the ph vsical, practical consequences of 
an action which, in the ordinary course of na- 
ture, must folluw it There a man is always 
presumed to intend. Yn, his m ral guilt or in- 
nocence may remain unsettled and always do 
remain unsettled, unle:>s the cons«rquences be 
suck as could have been connecied only with a 
guilty intention. 

** The m<in who, in open dav, presents a gun 
at the brOiSt Oi a other, which he knows to be 
loaded, and discharges it. must be presumed to 
have intended to km him. because thnt is th * 
nalura* consequence of bis act. But the moral 
and legal guilt or innocence of the act remains 
to be settled by other considerations. The man 
whom be has slam may have been an assassin 
who had come to murder iiim, or a robber who 
was in the act of breaking open his hous to 
plunder him, or a criminal who wasresi«ting 
to death the service of a process; in all which 
cases, thouich he did not intend the naturMl con- 
sequence of his own aot| he is held excused <a 



Jnttiiedhythelww. Hwitcm, te the ImMr- 
feet light or the 'tawn, or of the twilight, have 
been known to draw the trigger on ea«-h other, 
in the forest, under a mistake that 1 hey were 
^te game of which they were iiiut<>al1y m pur- 
suit, and .f^ea*h, the natural oonsaqnenee, hst 
fotlow«^^d;'yet ther<t has been no legal or moral 
Muilt n the act, because there was no such in<f 
tention The n spondent, in his defense before 
the Houseot Representatives, applied the prin* 
ciple thus: t»^e »> tural ifect of sncn a Mublica- 
tion as that of . Mr lawless, was to bring the 
court into open disyrace and oontemKt befbre 
the puijllc, anjl to prejudice the minds oft|ie 
commu ity w'ith regari to causes stil pending 
in court; and the^e being the natural conse* 
quences of such Mufdication, Mr. Lawle s must'-, 
be suppQst'd to have intended them because ' 
every man i< supposed to ifUtend the obti- 
ous apd natural constquence of his own actions. 
The argument I humbly apprehend, wasper- 
f^-ctiy fair, and fixed, in that c<se,^ the guutof 
Mr. i.awie«s; because thoi^e oon8equene< s were 
such as could be countrcted only with a j^uilty 
purpose; tnev were moral consequences and 
guilty in themseves. 

** But let us see with what candor the nrincil' 
ciple can be turned on Jmlge. Peck, to the eo^ 
(f fl.\ing guilt on4iim? The natural consequence 
of his order to impri on Lawless for twenty- 
tour h urs, was thailie should ..eso i ipriaoned: 
he is, here ore, u> be oresumed to have liiteadM 
that cnnseqmence. Tlie natural consequence of 
his«>rderot'sU8fienslon from praclaise Jbr eigh- 
teen m ni hs, was that he ShouM be so hubpend« 
e<l, and he is theref^ire to bepresumed tohavs 
int nded that consequence. Thii), 1 A-'mit. He 
intended that he should be imprhoned ; \he in- 
tended that he should.be suspended from prae- 
tce. But this is not the intention charged in 
the impeachment, and whic)r is here in qoes- > 
tion. The int ntion here ctiarweditwrongniUy 
and unjustly to imprison and injure tiim under 
color or law; andunle>s intentional wrong snd 
inju»ticecaa be preiicited of every order of 
imprisonment and suspenfiun. as a naturaloon- 
eequence, I do not bee how tney can be prcdt* . 
ea' ed of this omer. Iwes.the honorable maaa- 
■^r Intend to argue that ttie .Jpdge had no law- 
ful itttthority to pass the sentenic^ which he did; 
th:tt the' iiQprisonment and suspci^'ion beini{ 
wit out auChbrity, Were wrongiul and oppres- 
sive; and that tne wrOngiui and oppres-ire im- 
prisonment ttiid^ ^uspension being the natural 
coiiin^uencfS of thi«Jadg^*s. unlawful act, must 
be presumed to have -beeh' intended by him? 
Does not the gentleman perceive t^at ny this 
process of reasoning he id begging the whole 
question; Ars', the «Midge actea witnout the au- 
thority of law ; secondly, that he knew he Was 
actmg without the authority of law; lor it is 
only by the assumption of both these positions, 
that he can arrive at hrs Consequence of an in- 
tbtitipn wrongfully and unjustly to oppress and 
inj iird. For he surely does not mean t>» contend 
that every unlawful imprisoninetf*'' flows tTom. 
intentioual opprf»sIon in the Judge who has'or- 
deiedit. ' ^ 

*'How often has bail been refused through 
the mistakes of Judges, when it ought to' have 
been all wed; and the conseattunce invariably 
is«n u ilawfulinpriboamentf Hpyr. often have 
men been discharged on habeas corpus, who 
have b enwrongtuilv imprisoned tbroiigrb the 
mistake ef J adg«.s? WouM the gentleman ap- 
ply his argument to such cases? »' ould he 
say that wrong, oppression, and injustice are 
the natural consequences of such m stakes: 
and that as ^eiy man is presumed to intend . 
trie natural couaequences of bis own actions, 
thereiere thosC Judges (admitted, to have acted 
under an honest mi:iLake of their duty) must be 
presumed to have intended to wrong, oppress 
and injure the man whom they Have sen- 
tenced? 

**Don he not perceive « hat by such an argu- 
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nevt^ he mild be. «iaintal9ii« a sole^lnBtii 
tmrms. and that me whole rallaoy arises trom 
atte misapplication of a principle perfectly tme 
aod sound in itself? Sveryman muse, indeed, 
be presumed to intend the natural and practi- 
eaX conseqaenoes of his own actions. 

'*But the moral character of his actions takes 
its color from his mind; and the act, whatever 
ir. may be, does :noc make him gailty, unless hi4 
mind be guilty. If the consequences which he 
aims to produce, are necessarily immoral in 
thems< Ives, his mind is guilty, and imparts its 
^uiltto his a<^tlons. 

**£u& if intending to do right, he does, 
through mistake what is wrong, WQatkindor 
logic IS that, which would seek to fa&teir upon 
him by induction, a guilty intention against the 
yery terms of the 'hypothesis? Although it lie 
true, than, ihat every man is to be presumed to 
intend the naturaHcon^equeoces of his own ac- 
tions, and therefore that Judfre Feck must be 
]/resumea to have intended that Mr. Lawless 
should b« imprisoned and suspended tVom prac- 
tice, it does net lollow that be intended wrong- 
fully and unjustly to oppress and injure him; 
because wrong and injusiioeare not the natural 
consequences of the honest uelivery of an offi- 
cial opinion by a judge. The very reason why 
a mttn is pretnoiM to intend the natural conse- 

guenoeof his own actions and is held rebponsi- 
le for them, is because he niust have foreseen 
those consequences at the time of his action. 
But can a jud^ be presumed to foresee that 
wrong: and injustice will follow from his pro- 
nouncing an opinion, which he honeisily be- 
lieves toiye a correct opinion and to be demand- 
ed by his official duty? ihe question carries 
its own aniwerwith it, and inrl^r exposes, I 
conceive, the misapplications of this principle 
to the point und^r consideration. 

'* We are not now discussing the question of 
fact. Whether Ju^ge Peck erred or no , in the 
expression of his opinio a, and even if he did 
err, whethes- his error was so palpable that he 
must have been conscious of ft, or whether the 
case was attended with anv circumstances 
which will justiiy this honorable court in pro- 
nouncing tiie respondeat guiliv of the inteution 
charged, will constitute a subsequent part of 
my inquiry. We are now engaged in setting 
the preliminary principles or the discussion, 
and lixing the true question b fi>re the court; 
and i insist that the guilty inteniion charge i 
b/ the article of the impea.'hmentu i^ an e&sen- 
ualpart of the offense, and must be clearly and 
distinctly made out by ihe proof, before the 
honorable managers can call lor the conviction 
o£ the respondent. 

*;i insist, farther, that even if the honorable 
minagersculd succeed in proving that the 
Judge was nob warranted by the laws of t e 
land, in punif'hing the publications of Mr. Law- 
less as a contempt, the guilty intention would 
atill remain to be proved. For I deny the propo- 
sitiou that the law will annex, by implication, 
tt criminal intention to eveiv opinion of a judge, 
which is shown to be errouf oua. And, wnile 1 
admit that every man is presumed to intend the 
natural consequences of his own actions be- 
cause he must hivefre.'^een that they would 
follow, 1 deny that the respondent is to be us- 
turned to have intended wrongfully and unjust- 
ly to imprison, oppress an»i iniure Luiie K. 
lawless, by the sentence which h^ pronounced, 
because wrong and injustice are not the natural 
consequences of a judicial opinion. honestly ex- 
pressed, ani, therefore, could not have been 
loreseen by the respondent, when he pronounced 
that opinion, even altbough the opinion may 
have been held to have been erroneous; and I 
contend, that evea although the Judge should 
be shown to have act d erroneously in point oi 
law, (which Iconfldenil^ bedeve cannot be 
shown,) yet, unless the principles of the crim- 
inal ia>v are lobe, now and nere. i or the first 
time torn up and reversed, the Judge ia to be 
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prMuined to have a tod InnoceaUy and honest- 
ly, uniil the contrary shall be established bv 
thenroofs < - ' 

''But, I find that I have not yet done with 
these prelimiary principles, for another of the 
honorable managers (Mr. Wickliff^ has ad- 
vanced a proposition so novel, and so directly 
confronted by all the authorities, that had it 
not been for some other things that I have ' 
heard in this case, I should have he^ird it with 
unmixed surprise. The honorable manager 
tnlls us that he cares not for pi oof of intention; 
that he cares nob whether the Judge acted 
wrong Arom ignorance or intention. That ig- 
norance of the law is no excuse in an unlearn- ' 
ed layman, much less In a le »rned judge. That 
every man is presumed to knew ihe luw, nnd 
& fortiori a judge, whose office it is to under- 
stand and administer the law. if, therefore, a 
judge,, through ignorance of the law, has done 
that which he had no power to dcr, he is just as 
guilty in the eye of the law, as it he had sin- 
liCd intentionally against the light of knowl- 
edge. 

"Then, according to this process of reaso' ing, 
a mistake of che law by a judge is an impeacu- 
able offense I But is it poss ible that the honora- 
ble manager can mean tocontenn that a judge 
is answerable, eii her civilly or crimmally, for 
an error of judgment; that he can be either 
sued, indicted or impeached for such an errur; 
if such be his meaning, he is in direct conflict 
with all thtiautbori lies on the subject. The 
question is not a new one. It has been long 
since settled, both in . England and the United 
States, and I am not aware that for many cen- 
turies any jud^e or advocate his even by in- 
advertence, sanctionoii, or even couutenancedt 
the position \vhich has been thrown out by the 
gentleman. From the reign of Kdward Iil, to 
the present day, the current of authorities is so 
clear and uniform the other m ay, and establish,, 
beyond controversy, the principle that toe 
j lit » ge of a court of record is not ans w ei ab e, . 
either civill;^ or criminally, for a mistake of 
judgement m his judicial character. 

Mr. East then read the fol owing ttom. the 
argumen of L< rd Erskine : 

**The bum and substance, therefore, of. the 
paragraph is only this— 4hatau impeachment 
for error in judgment, is not consistent with 
the theory or the practice of the English Gov- 
ernment. So say 1. 1 say without leserve, 
speaking merely in the abstract, and not mf^n- 
ing to decide upon the meiits of Mr. Ha^ ting's 
cause, that an impeachment for an error in 
iuigment is contrary lo the whole spirit of Eng- 
lish criminal j-U3ti< e, which though not bindinif 
on the House of Commons, oughi to be a guide 
in its proceedings. I say, that the extraordmary 
jurisdiction of impeachment ought never to be 
assumed to expose error or tosiceurge misfor- 
tune, but, to hold up a terrible example to cor- 
ruptioa and willful Abuse ot auihoriiy by extra 
legal pains. It)>ubiic men aie always punished 
With due sev«;rity when the s >urce of tiieir mis* 
conduct appears to hhve been feclflshiy corrupt 
and criminal, the public can never suffer wheA 
their eiTors are treated with gentleness. From 
such protection to the magistrate, no man can 
think lightly of the charge.of magistracy itself, 
when hx fries by the language of the saving 
' -^-:ment, that the only title to it is an houest 



and~ze«lou8 intention. If at this moment, gen- 
tlemen, or, indeed, In any other in the whole 
course of our history, the people of England 
were to call upon every man in thi? impeaching 
House of Commons, who had given nis voice 
on puMic questions or acted in authority, civil 
or military, to answer for the i- sne of our coun- 
cils and our wars; and if honest, single inten- 
tions for the public service wei'e lefused as 
answers to impeachments, we should have 
many rehitions to moarn for, and many friends 
to deplore. 
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VFor my own part, contlmaeii, I feel, I nope, 
for my conntry as much as any mnn tbat in- 
habits it; but I would rather see it fall and be 
buried in its rnlns.thanlendmy voicetowonnd 
any minister, or other responsiblie person, how- 
ever uni'onunate, who had fairly followed the 
li«ht<! t'f his uoaderstanding, and the dictates 
of his conscience for their preservation. 

"Gentlemen, this is no the ry o mine, it is 
thelangiiugre of English law, and the protec- 
tion which it aflords to eveiy man in office, 
from the highest to the lowest trust of govern- 
ment. 

'•In no one ir stance that can be named, for- 
eign or domtstic, did the Gomt of Kind's Bench 
everinteri'ose itv extraordinary juri^di«ition, 
hy information, against any magistrate, for the 
widest departure irom the rule of his duty, 
without the plainest and clearest preof of cor- 
fuption. To everv such application, not so sup- 
ported, the constant answer has been : Go to a 
grand jury with your complaint God forbid 
tiiat a magistrate should suffer from an error 
in judgment, if ris purpose was honestly to 
discharge hi^ crust. 

**We cannot stop the ordinary course of jus- 
tice; but whenever the coutthas discretion, 
such a magistrate is entitled to its protection. 

"1 appeal to the noble Judge, and to every 
man who hears me, for the truth and univer- 
sality of this po ition. And it would be a 
strange solecism to assert, that in a case where 
the Supremo (ourt of criminal justice in the 
nation would refuse to interiK)se an < xtraordi , 
nary, though a Iv^al, jurisdiction, on the prin- 
ciple that the ordnary execution of the laws 
should never bet xoceded, but for the punish- 
ment ol maliirnant guilt, the commons, in their 
higher cap «< ity, g. owmg out of the same con- 
stitution, sh'Uld reject that principe, and 
stretch tnem siill further by a jurisdidicn still 
more eccentric. 

"Many impeachments have taken place, be- 
cause the law could itot adequately pllni^h the 
objects of them ; but who ever heard of one be- 
ing set on foot because the law upon principle 
would not punish ttiem ? Many impeachments 
have been adopted for a higher example than a 
prosecution ia the ordinary courts, but surely 
ntver Jor a different example, the mater, 
therefore, in the offensive par-^graphis not only 
an indisputable truth, but a tru h m the propa- 
gation of which all are concerned." 

I am now done, may it please the courtj with 
reference to authorities upon the question of 
guilty intent, and what it is nece^sary to allege 
and prove, and have concluded that the in,ten- 
tUnisthe main point and gist^ofthe action, 
and that the intention must be "an irresistible 
inference irom the acts orte^timony in the 
cause, and if there be a doubt reconcilable 
with an innocent intention, then you cannot 
convict. 

i now come, may it please the court, to the 
question of law on the charges. 

The charges ihvolved in the first article of 
impeachment are: 

ls<t That ''he, the said Thomas N. Frazier, 
judge as aforesaid, did corruptly, wil- 
foliy, raaliciousljr. feloniously, and with 
theantent of committlDg a breach of the privi- 
leges of said House, and with intent, corruptly, 
wufiiUy, maliciously and feloniously, of de- 
feating a presence of a quorum of said House, 
and to disrupt and breakup the same, issue a 
writof habeas corpus." 

•^. That said Frazier, as Judge aforesaid, dii 
relnse to accept said return of said Heydt ro 
taid writ, and did corruptly, willfuUv malic- 
iously and feloniously issue an attachment 
againsrt said Heydt, Serjeant-at-arms, as afore- 
said, and order the Sheriff of Davidson county 
toreUa«« said Williams from the lawful cus- 
tody of the House of Itepre^entatives, and 
tlieaebv the said Thomas N. Frazier, as Judffe, 
was gttUty of a high misdemeanor in hi? ofiioe.'* 



The obarfee inrolTed tn tiud seoiAid arfleU o 
impeachment are : 

"He, the s&id Frazier, as Judge aforesaid, 
did willfu ly. maliciously and eorrnptly cause 
said Heydt, Serge«>nt-at-arms, (he well know- 
ing that the said Hey<it was Sergeant- at-aorms 
of the said House,) to l)e arrested and brought 
before him, the said Frazier, Judge as afore* 
said, by ; he Sheriff of Da idson county, and 
did adjudfj^e him. the said Heydt, Sergeant-at- 
arms as aforesaid, for an alleged contempt of the 
court, of him, the said Frazier, Jud^e as afore- 
said, in mati ing the return to said writ of habeaa 
corpus, mentioned in article first of the im- 
peachment, in the manner directed by the said 
House, by inflicting upon the faid Heydt. Ser- 
geant-at-arms as aforesaid, a fine of ten dollars, 
more or less, and to be committed until paid, and 
in this he was gnilty of a high crime and mis- 
demeanor in hift> office of Judge as aforesaid." 

The court will see that both these charges in- 
volve tiotli law and facts. 

The first question— and really the only ques- 
tion of law presented—is, whether Judge Fra- 
zier had the legal right to i^sne the writ of 
hab^'as corpus and release the prisoner, Wil- 
liams. If he dhl. then he could not have done it 
•'corruptly, willfully and feloniously," for in 
order to have done it with these intents, be must 
have done it against law, and knowingly in vio- 
lation of the law. 

Now, this brings us to a consideration of the 
question of law, the Question whether the pris- 
oner, Williams, was fllegaliy or unlawfully re- 
strained of his liberties ; because if his arrest 
and irapri'Onment wero unlawful and illegal, 
then it will be admitted it was the duty or any 
judge to whom he might have applied to release 
him. 

Can less than a quorum of the House of Bep- 
resentatives order the arrest a< d imprisonment 
of one of the members because such memb^ 
refuses to attend the session? 

In the consideration of this question, we are 
freed from the necessity of examining with 
ni'tety into the general powers and privileg«fs of 
parliamentary bodies, or what are the tights 
and powers of a number or members, less than 
a quorum, either as regard themselves or their 
brother members, who may refuse to attend. 

By the cxmstitution of the State of Tennessee 
all leg slative power is lodged in the two 
Houses, known m our State as the Senate and 
bouse of Repres* ntati^es. In order to make a 
law, thei^e two Houses must concur in its pas- 
sage, otherwise 'tis no law, and binding u»iOn 
nobody — has.no right to be placed on the statute 
book, and no court could be called upon lo ad> 
minister it, and it would he in contempt of no- 
body tbat an^r court or citizen refused to recog- 
nize it. But jus>t here we are met l>y the prose- 
cution with a question of law. They say the 
i^egislature is alone the judge of its action— 
that the judiciary have no right to look to its 
journals in order to ascertain whether an en- 
actment received a majority of the votes cast; 
whether the Mil was properly and correctly en- 
rolled ; whether ft was signed by the Speakers, 
or in those States where it is required by the 
Governor ; and to give application of this prin- 
ciple to this court ihey insist that Judge Fra- 
zier did not have the legal right to enquire 
whether or not the resolutions ordei ing the ar- 
rest of Williams and others were passed by a 
maiority vote, or to enquire whether, at tbat 
time, there had assembkd at the Capitol a quo- 
rum' of the memt>e>s. This would be an ex- 
ceedingly dangerous doctrine, if admitted to 
be correct. Because, under this rule, one de- 
partment of the government might be usurped 
m defiance of ail authority, and neither the ju- 
diciary or executive coula enquire into it, and 
the life and liberties of the citizen passea upon 
and legislated away without the power of rem- 
edy. If the judiciary could not inquire into 
these questiiMieb wlien a proper ca^e was pre* 
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sented, wliat power oonld? Is it not better to 
allow the qnestioii to be passed upon by the 
peaceful means the Judiciary- affords than com- 
pel the citizen to revolutionary means? Be- 
sides, the argument implies tnat one, two, 
l^ree or any number of members less than a 
quorum might meet at the Capitol and pass a 
resolution ordering the arrest and impeach- 
ment of the other seventy or eighty me j-bers, 
because if less than a quorum could do these 
acts— we are permitted to stop short of any 
number--and one or two members might meet, 
each pass upon the other's certificate or election 
and qualification as members — create officers, 
8ergeant-at-Arms, etc.,rand arrest all the re- 
mainder. This is the neces»ary result and in- 
evitable con&equence of |;he position eontendtd 
for. It might be extended and presented to 
the court in many and various forms, which the 
solemnity and gravity of the occasion do not 
allow. I know that many eminent lawyers, 
without examining into the question, nave 
thought otherwise, ana it woulfl not 4etract 
£rom their reputation to have so held. Judge 
Harrison told you that he so thought until re- 
cently, when he had occasion to look into the 
question. But we will not content ourselves 
with reference to unct.>ns'deiedoff-haiid opin- 
ions of gentlemen, but look into the action of 
the courts of other States and countries, lor it 
is to these we must look for light when our own ' 
decisions fail us. And I will ask the court to 
keep in mind that the authorities I refer to re- 
late to the action oi both Houses of the Legis - 
ture. and not. as in this cas^, to one branch of 
the Genet al Assembly, because if any con&titu- 
tiooaiveil is thrown over the acts of the Legis- 
lature, beyond which the eye of > he judiciary is 
iLOt permitted to penetrate, it would be an ex- 
tension of the doctrine, unwarranted by any 
decision with which I am acquainted. To 
hold that this rule applied to o> e branch or a 
part of the Legisjature, and to extend still fur- 
ther and maKe it apply to any number oi mem- 
bers less than a quorum of t ither house, would 
be to extend it beyond a safe crndulic^r, and de- 
stroy the constitutional requirement in regard 
to majorities and t wu- thirds aU together; and 
the very essence of the constitution would be 
simmered away by construction The court, in 
the adjustment of private rights, have at all 
times, exercised the powers otpronouncing acts 
of the General Assemb'y regularly passed, un- 
constitutional and vo d. Our own books have 
many decisions of this character, and in other 
States the courts have looked behind the au- 
Uientication of an act, and investigate • the 
point whether it was, in fact, wh&tjjHma /asU 
it appeared to be, a law. 

Mr East then read the loll^wing, from the 14th 
Illinois, fieports p. 3 8: 

The constitution contains the following pro- 
Ttsions: Each House shall keep a journal of 
its proceedings. Art 8 sec. lei. On the final 
passage of all bills, the vote shall be by ayes 
and noes, and shall be entered on the journal; 
and no bill shall become a law without the con- 
currence of a majority oi all the members elect 
In each House. Art. 8, sec. 21. Every bill, 
having passed both houses shall be signed by 
the Speakers of their respective Houses. Art. 
8. sec. 13. Every bill which shall have passed 
the senate and House of Representatives sha 1. 
before it becomes a law, be presented to the 
Governor; if he approve, he shall sign it. Art. 
4, see. 21. A majority of all the members elect- 
ed to either branch of the General Assem^ljy 
must concur in the final passage of a bill. This 
is indispensable to its becoming a law. With- 
out it the act has no more force than the paper 
upon which it U written. The vote must be 
taken by ayes and no^ s The constitution pre 
scribes this as the test, by which to determine 
whether the requisite number of members vote 
in the affirmative. The vote must also be en- 
tered on the journal. The office of the j«arnal 



it to r«oord tt« proceedings of .theHous«» 
and authenticate the same. Ic must appiear on ^ 
the face of the journal that the bill passed by a 
constitutional majority. These directions are 
clearly imperative. They are expressly en- 
joined by the fundamental law, and cannot be 
dispensed with by the Legislature. There are 
some other requirements equally essential, and 
that can no more be disregarded. A bill must 
be signe.) by the Speakers of both Houses, and 
then presented to the Governor for his action. 
If he consents, his approval is indorsed on the 
bill : if he returns it with objections, it must 
again be passed through each House by a ma- 
jority of all its members, if he does not return 
the bill within ten duys^ and the Legislature 
still remains in session, it becomes a law with- 
out his signature. When an act has gone 
through allthe forms of legislation, it is depos- 
ited in the office < f the Secretat y of State. B. 
S., ch. 96, sec 7. They all become records of his 
office, and may be certified as buch under the 
seal of the btate. R. S., cnap. 95, sec. 5. The 
journals of the two Houses take the ^ame direc- 
tion. H. S., ch. 96, sec. 8. The printed (Statute 
book is evidence of the acts contained therein. 
R. ti., ch. 4 ', sec. 1. Jt is. however, not conclu- 
sive, but may be corrected by the original acts 
on file in the Secretary's office. It is compe- 
tent to go behind a printed statute, and show 
from the enrolled law that'itis erroneously pub- 
lished DeBow vs. l^he People, 1 Denis, 9 ; Rex 
vs. Jattries, 1 Strange, 446; Beecher vs. Jiimes,2 
Scam., 462. The journals of either branch of thQ 

egislatnre are t.he proper evidence of the ac- 
tion of that branch upon all matters before it. 
1 Qreenleaf on Evidence, -sec. 490; Root vs. 
King, 7 Cowen,. 613 ; Jones vs. Randall, Cow- 
per, 17. 

In our opinion, it is clearlv competent to show 
from the journals of either branch of the Leg- 
islature, that a particular act was not passed 
in the mode prtscnbed by tlie constltuUon, and 
thus defeat its operation altogether. The con- 
stiiution reqtiires e.ich house to keep a journal, 
and declare:^ that certain I acts, made essential 
to the passage of a law, shall be stated therein. 
If 'those facts ate not set lOrth, the conclusion 
is that they didn't transpire. The journal is 
made up under the immediate direction of the 
House, and is presumed to contain a full and 
compete history of its proc edings. If a cer- 
tain act received the constitutional assent of the 
bodv, it will so appear on the face of its journal. 
And when a contest arises hs to whether the act 
was thus passed, the journal may be appea'ed 
to to settle it. It is the evidence of the action 
of the House, and by it the act must stand or 
fall. It certainly was not the intention of the 
framers of the constitution, thai>the signatures 
of the Speakers and the Executive should fur- 
nish couclAsive evidence of the passage of 
a law. The presumption indeed is, th*c an 
act thus verified, became a law pursuant to 
tne requirements of the constitution, but that 
presumption may be overthrown. If the jour- 
nal IS lost or destroyed, this presumption will 
sustain the taw, for it will be contended that 
the proper entry was made on the journal. 
But when the journil is in ex'Sience and it 
falls to show that the act was passed m the 
mode prescribed by the constitution, the pre- 
humption is overcome, , and the act must fall. 
This Yiew is sustained by adjudged cafee^:. In 
the osQof the State vs. McBiide, 4 Missouri 
30 ;, the court loosed into the journals of the 
legislature to ascertain whether a constitu- 
tional amendment, which had been Enrolled and 
declared to be a part of the constitution, was in 
fact ratided by the requisite number of the 
members of the Legislature. Jn Green vs. 
O aves, 1 Doug., 851, the court held on demurrer 
to declaration upon a -note given to the Jiank of 
Niles, that the bank had no legal existence, be- 
cause the act under which it wa<> (.rganized. 
did not. receive the assent of two thiro& of the 
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tt«mbei« of the LejrisUtura. 8ee. atoo^ Tuxdj | 
TS. The People, S HiU. 81, and 4 Hill, 14. 

** The act in qaestion was signed by the Speak 
•nofthe two Houses, and it recelred the as- 
sent or the executive. Prima f<MU, therefore, 
It becamp a law. But the Jourua* of the House 
iwf Sepreseiitativs 'ails whoilv tn show that it 
was ever put upon its final pas age in that 
Houfe :, in other w- rde. It does not appear that- 
it pas-eid with the eoncurrenoe of a mcgority of 
the members elect of that body. The act did 
not become a law in pursuance of Ihe provi- 
sions of the constitution.aiid it is therefore, null 
and void.*' 

Then it has been held repeat' (fly that the 
signatures of tbe Speakers and Qovernorst 
are presumptive eyidence of the passage of 
the law, t)ut the journals may te examined, 
and t» original engrossmf'nt of the bill 
looked to, to ascertain whether the constitu- 
tional requirements hiye been complied witb. 
People ys. Purdy, 2 UUl, N. Y. 81; DeBow ys. 
People. 1 l>enio, 9; Turley ys. City of Logan, 17; 
Ill„ 161; Picscot vs, 111. Canal, 1« III., 824, 
Spangler ys. Jacoby, 14 111.. 8»7; liex vs. Jef- 
fries, 1 8ts. 44«, 2 Scam. 462; 4 Mo.. 84)8; 7 Md., 
tSl; Savervisors vs Heenan, 2 Minn., 830; 
Hethengion ys. Russell, 10 Iowa, 145; 9 Iowa 
80 and lt>4; 18 Ga., 66; 19 Iowa 1(^2; 22 Penn., 
318; Fowler ys. Pierce, 2 Cal., 165; (eleven 
State>) Dfew ys. Cunningham, 28 Ala , 466. 

It h<i8 been said that ine court below bad no 
power to loolc into the journals to ascertain 
whether a quorum WW s present. I undersiand 
Judge llariison's testimony to ho that in the 
argument before Judge Frazier it was admitted 
that there was nut a quorum present, but the 
legal right t? look at the journals wus denied. 

These decisions above referred to and many 
others go to this extent, that althoagh the en- 
actment of laws is the proylnce of the Ltgisla- 
ture, yet it is for the courts to determine 
whether the Legit lature has. in fact, constitu- 
tionally enactea them. The curient and re- 
spectability of these decisions are overwhelm- 
ing, when put against the off-hand opinion of 
lawyerfr— are solemn decisions upon grave ques- 
tions of law, and apply not only to one House 
of the Qeneral Assembly, but the entire Legis* 
lature. The case before the rourt relates to 
lei^s stir— the action of less than a quorum, 
which action involved seriDus conseauences to 
two citizens; Inyolye the question of their lib- 
erty. 

Now, it is true, as a general proposition, that 
where authority ts oonierred upon seyeralor 
many persons, to be exercised, aU the persons 
authorized and empowereil to act must be pres- 
ent in order to a valid exercibc of the powW. 
If less than the number required to be present, 
it is no legal and valid act, it binds nobofiyt al- 
though the formalities and ceremonies require 1 
may have been gone through with Now, if this 
principle, so universal in the law, was strictly 
applied to legislatiye i^roceedings, and eiioh 
member was required to be present and partiei- 
patd in order to the doing of any valid act, it 
would be extremely inconvenient in general. 
and, as the greater number of our legislative 
assemblies are bodies of a considerable size, 
composid oi many members, these proceedings 
would be wholly >mprac.icable. Hence, it has 
been found necessary, in the constitution of 
legislative assemblies, to make them an excep- 
'tion to the gener^ti principle above stattd, and 
to allow asmulier nuinber than the whole of 
each House to transact business and to do yalid 
acts ; but it will be apparent to the court that 
Ihis exception is made indlspensible from the 
' necessity of the case, but does not change the 
theory, or th<rreby ex< mpt members fbr non- 
attendance. 

It was necessary, therefore, as all oouldnot 
poBsibly be in attendance and participate in 



each act or proceeding, that a specified number 
N«ff memlMn ahookl meet and b« prei( 



present, and 



this specified nuinber haye all the power an4 
auiherity to do anV and alf the acts that the 
whole might legally do. Z&et than this apeci- 
fied number rould do. none of them, otherwise 
it were useless to spec <y any number. 

'Ihis sDicifled number is called a quorum^ 
an<1 Is regulated by constitutional provision, 
and in the din e rent States this particular nuin« 
ber is left to different regulations. In Tenneg. 
see this number is ascertained by section 11 of 
the 21 article of the constitution, which de- 
clares that "two-thirds ol each House s-hall 
constitute a quo > um to. do business." Of course 
the ** business" referred to necessarily means 
all the business that the entire legislature* 
every member being present, could constita- 
tiona<ly do, and any enactment passed by this 
body oecome^ the law, if it be. not contrary to 
tbe constitution which fact is left to the courts 
todtteraiine. Now this quorum, two-tairdsof 
each hou»e. Is the law-making power of the 
State. There is none other-^tbere could safely 
be none oth» r— and their acts can be looked into 
alone by the courts of the country, and by the 
sucaeeding Legi;«latUre. 

Now, until this quorum— this two thirds of 
each House— as declared by the constitution, 
asMmUetj ihcfre is no Legislature— there is no 
Ixw-making power. Having thus far looked 
into the organization of our legislative assem- 
blies, and ascertained, as it would 'be impractic- 
able to procure the attendance of e^ch mem« 
ber. what proportional part is yestid with the- 
power of the whole, let us now ascertain what 
acts our constitution authorizes and permits « 
number less than a quorum to do. It will 
readily be admitted that it can make no laws; 
and it is also evident that it can do nothing 
unless especially authorized by the «onstittt- 
tiou^ or by some law preyiously enacted. 
While our constitution undertakes to declare 
tbat a qu •ruoi <un and may do all ihings neces- 
sary and constitutional, in the way uf legis- 
lating, and can in fact do all things not pro- 
hibited by the Constitution of the State or the 
laws and treaties of the United States, it haa 
not left undefined tne powers of a "smaller 
number than a quorum," but declares in boctioa 
11, article 2d: "but a smaller number may ad- 
journ from day to day and nwy he o/HthoriMtA 
by lam to e tnpel the auendance of a^amU mem- 
bers." . . 

I concede that the proper eonstmction of this 
section inyolvi-s the entfre quootion of law pre- 
sented for the decisiou of this court. 

A similar section to the above is put into the 
constitution of all the States of the Union. 
The constitution or the United States proviaes 
that a sma ler number than aquoium *'mayhe 
autaorized to compel the attendance of absent 
members in such manner, and under such i>en- 
a' ties as eacti HouaO may proyide." rhis 
cl:iuse leaves the whole question in the hands of 
e&ch Bauae, both as to toe *' manner" and the 
**peQalty," and whateyer rule each House mar 
pa s upon the subject, or whatever order each 
House may make, that ruU and tiiat order can 
be enforc-'d b;^ a 'Smaller nomber thun a quo- 
rum." If neither House has made any rule or 
order upon the subject, then there would be no 
power given to be excrcist d. We cannot hope 
to find any precedent arising from this quarter 
thin that will enable ns to arrive at the meaa- 
hxa and intent of our own constitution. 

The constitution of most of the States follow 
the constitiition of tue United States in this re- 
spect, and lodge the power of compelling ab- 
sent members to attend in each House. 

The constitution of Pennsylvania proyidet 
that a smaller number than a quorum **may be 
authorized bv kno to compel tne attendance of 
absent members. In such manner and under 
such penalties as may be prescribed." Kea- 
tucky and Ohio have simtlitr clauses to Penn- 
sylyania. Louialana has a similar proyisloiL 
but uses the word "shaU» Instead of *maij* 
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vaklng t1i« sentenee ntad, *'BliaU be authorized 
hy law," etc.'. etc. Kow., the constitution oi' 
Tennessee is the same as that of Pennsylvania, 
Kentucky aud Ohio, as far as it ^oes in this re^ 
epect 

Now, if we can find wb at construction courts 
or distinguished law writers h < ve put upon this 
clause in oar constitution, and similar clause> 
in the oonsiitutions of other Stites, then we shail 
have put onrselve>, as it were, in the shoeo of 
the respondent, for it was io ihese Uw writers 
be had to 'ook in mabing u > his Judgment or 
opinion upon the question; and ic, in follow-* 
ing tbem, he has committed an error and 
crime that demands his impeachment, how in- 
famous must they be, and your denunciation of 
him must necessarily, in theory, extend to them 
as law writers and commentators to whom the 
youth of tbe country ate re err* d, and whose 
uoo^ are placed in th hands of every student 
of law. One of Massachusetts' most distin- 
ffulshed scholars, and Law Rt^porter of the 
State, and commeutat >r. m his work on the Law 
of Lcgi4ative Assemblies, bcction S57, page 99. 
referring to this clause m the constitution <'f 
the State of Tennessee,. says; '^Clauses of ihhi 
description* authorize tbe LeRislatures of tne 
States in which they prevail, to provide b^ars- 
kandt by law, that each legislative assembly, 
though coniaining less than a quotum, may 
corox>elthB attendance of its members; and the 
authority may as well be exercised, so as to re- 
lace to ttto flist aiisembli <g. as alter the consti- 
tatonof the assembly. When this is the case, 
if the requisite number do nt>t appear, those 
who do. may. of course, resdrt to the measures 
pr&fdded by law, to compel the attendance of 
abbont members.'' 

Again, at section 256, pige98, he says: "If on 
the aay appointed for the meeting, the requisi^e 
number of members is not present, those who 
attend can only adjourn until tbe next day, and 
so on from day to day. until the rt quisice num- 
ber appears, or a prorogation or dissolution 
takes place; unl«>ss a suialler number than a 
quorum «AattM be eeoprsssly authoriaed to com- 
pel the attendance ot abseut members." 

Here, then, may it plea e the court, we pre- 
sent thti opiaion of tiU able lawyer, a distin- 
guished law writer, whose book has been ap- 
pealed to throughout this proceeding more than 
once bv the prosecution, and to whiah all have 
submitted. 

. Can the gentlemen on the other side produce 
an auihoriiy of any r«spectability, whatever. 

fiving an a iverse construction uf ibis clause? 
f not, then we have at leist, the weight cu au- 
thority and the advantage of pre :edent. 

When yuu look to the clanse itself, and read 
it. cm you f^ve any other construction to it? 
Tnrow it down before an hundred lawyers or 
intelligent men, and every one will re<td and 
construe it the same way. But suppose they 
should differ, and flfty should construe it one 
way and fiity the other way. Are either fifty 
to H« held as criminals and scoundrels? 

3ut tbe gentlemea tell us that the matter upon 
which Uki Honor, Judge ITrazier, was called to 
j^vea judicial opinion, was a matter of vast 
moment and deep concern; that In more than 
&n ordinary degree it involve 1 grave coose- 
quences. So beic. . And was it not so regarded 
\}j him? Were not able and learned counsel 
heard hy him with patient anxiety? Were any 
refused an audience who desired to speak? 
Was not his own opinion carefiilly considered 
and prepared? Was there manifestt:d by htm 
any want of gravity or setlousness? He bad 
not male ihe lawsuit, but was/orMd to decide 
it. He had not made the law, but was forced 
to declare it as he honestly believed it to be 

A citixea of the State— one, too, whom the 
proof shows was not wholly unworthy, but 
who for four years of war had borne himself 
as a soldier—appealed to a court of the State, 
alleging that he was illegally deprived of his 



liberty, that uidawftal restraints were put upon 
him, that he had been stricken down, and now 
begged an intercession in behalf of his personal 
liberty of one of the courts, to establish which 
he had borne a sol<2ier's fortune and tiken a 
soldier's fate; 

Wh9,ta menu and contemptible thinv Judge 
Frazeir must have been had he refused to hear 
this petition. How unworthy to be trusted with' 
an office the functions and powers of which ars 
to protect th'e citisen. 

Had he turned pale and quailed before any 
auth'>r:ty, however great, however iiold and 
aefiant,from a discharge of his duties as an offi» 
cer, he had been worthy of eternal inlamy and 
disgrace. 

I know full well that the power is lodeed in 
your hands by the constiturion to strike tbig 
man's name from the ro 1 oi the ofilcers of th6 
State as as an unworthy servant. I know, too. 
that you can do so unquestioned by any, and 
that Tour decision, be it just r unjust, mu-t 
stand through all time, to vour honor or your 
shame. You are no less on ti ial than he is. 

Read for yourf^elves that clause iu the consti* 
tution of the ^ate which defines iho powers and 
duties of less t an a quorum, "to fl<rnarn from 
day to da^, and fna/y be auikoriged by law to 
compel the attendance oi abbent members." 
Why did the framers of our constiiution insert 
the expression, "may be authorize by Uw," if 
H means nothing? if. by the "hi«rh and indis- 
putable'^ privi eges of fy>>ds and Commoners 
of £d gland, all legi&lattve bodies had this 
power, and could call it into existence at any 
time, why dil our fathers, in our consiitaition, 
insert'this clause? What folly, to have und€?r- 
taken to give an authority and a p<iWfr wbch 
all legi-laiive assembhes, as is contended, lU- 
ways had 

I suppose that the peo{>le of the State of Ten- 
nessee, a State With a written, well defined con- 
stitution, will le rn with surpris*^ thac iheir 
rights, powers, and dnties are not to be de- 
rived from our o^rn constitution, but to be as- 
ce tainedby al.ng and lat>oii)Us research of 
the musty tomes of tbe House of < ords; and 
that the privileges and powers of legblative 
bodies are not to i^e **cribbed. cabined, and con- 
fined^' to our own con^titutioual restri tions 
and safeguards as established by its wise fra- 
mers; butlikothe Kile, their great i^onrce is 
hid awajr from men al sight, ana lies i:i bedded 
in the *'high and mdispuia'de rights and privi- 
leges" of the faith iul Lords and Commoners of 
her Majesty. Such, tortunatel\ . has no here- , 
toiorc been regarded as s< ited to the present 
dispensation, an<i his Honor, Chief Justice 
Shaw, of Afiassachus tts. aided by his a.'^soci- 
ates« Mete If. Dewey and Hoar, on the occa- 
sion of the petit on lor a habeas corpus of Geo. 
P. fiunnam, a citizen who had been committed 
to arrest and imprisonment by a resolution of 
the House of R> pres nta'ives on the warrant 
of tbe Speaker, for a contempt of the House, 
declared t-he law to be qui e ihe contrary as 
contended here, m this remarkable and perti- 
nent l^inguuge: "The Houfee of Represeuta' 
tives is noi. tne flnnl judge or its own powers 
and privileges in cases in which the rights 
and liberties of the citizen aro con- 
cerned, but the legality of irs action 
may be examined and determined 
by this court, /rhat tionse is not the Legisla- 
ture, but only a part ot it. and is t herefore sub- 
jecc, in its action, to the laws in common with 
a 1 other bodies, ofiicvrs and tribuna s wittiin 
the c oramoo wealth. Especially is it competent 
and proper tor this court to consider whether 
its proceedings are in conformity with the con- 
stitution and laws, because, living under a 
written constitution, no bt anchor department 
of the government is suprene; and it is the 
province an t duty of the judicial denartmeiit 
to determine, in cases regularly brought before 
tbem, whether the pc^wers of any branch of he 
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ffoTernment, and evea those of the LegisUture. 
Ill the enactment of laws, have been exercised 
in conformity with the constitution, and it they 
have not been, to treat their acts as null and 
void." e>uch lanjrnag.) of wisdom and thought, 
refined and purified— in the American omciDle 
of liberty— is the language of the constituciuo, 
of organic law, notoi undefined orundeflna- 
ble "nigh and indisputable privileges," and 
eharenges the admtratlon ot his countrymen. 

Tne government. I appr hend, is supported 
by three independent pillars, the legislative, 
tbe ex( cutive and judicial, eaf'h co-ordinate; 
and should one b» plucked awMV tbe entire fab- 
ric must t^imhle into ruins. The jud'cinry is 
the center pillar, and the support of each or the 
others, by checking borh. On the one hide is 
the sword— on tbe other the purse. Tne Judi- 
ciary has no inherent cipacity to defend itse! t— 
ics incidental support comes f^om one or i oth 
of th other d« panments, but its chief support 
is the hearts of the citizens. The Judiciary has 
no victims save those the law matces. Along 
its pnth are seen no reven^res; no passions and 
antipa:hie — Its course is not marked with ah 
inordinate ambition, because t is incapable of 
aggrrr'ssion. The gres,t and the small, the sov- 
ereiirn and the sutject, should a i e bow at 
the shrine of Justice. Hitherto the judiciary 
have not. be«fn t rrified by th^ p.-w«rb of the ex- 
ecutive, and have dared to imigxi between the 
humb est citizea and the President 

Tlie safety of the citizen aufl the State de- 
mands that the power be lodgel somewhere to 
'leelai e an unconstitutional law void Of what 
importance is ii to say that one branch of the 
Legislature is nrohi ited from doing certain 
acts, if no leg timare authority exi::ts in the 
Gountiy to decide wh< ther the act done is a pro- 
bibi ed act? Whatconsf quence would follow if 
the Leeislatnre, or tither of the Houses, had the 
exclusive right to decide their own powers over 
the pro erty and !i e <'r liberty of the citizen? 
The principle a mitted, no constitut on re- 
mai( s, but >he Le>?islature becomes ab^olute 
and omnipotent. Jf no one is left to j urige, why 
talk to it of transcrres'^in^r i s powers? If it is 
treason and disloyalty to resist it, or even to in 
5[uire into its powers, and that, to>, wh> n a cit- 
izen complains thaL his lib rty has been tram- 
pled unrler foot, then away with const'tutional 
government^, and let us throw th's oinpass 
overboard and trust to the winds and the waves. 
Are our Judges to be removed in disgrace, and a 
mor al bl )W given to one branch of the govern- 
I xnent at the instigation of another and rival de- 
partment, because these pudges hear with pa- 
tience, and decide according to the honest die- 
tat' s of their understanding, the law and the 
facts of a case involving on one hand ttte rights 
of the citizen, and incidental to this the 
powers of oi e branch ot the (roneral Assem- 
bly? Is i V ry Judge to be arraigned beiore 
this tribunal, and pursued wiih ii flamma- 
tory appeals to pany passions, because in 
the honest discharge oi his <luties he has made 
a decision upon the rights and liberties of a cit- 
izen, the effect of which was to inflate with 
h'^pe, one of the many political organizations 
witQ which the oou try at ail times, hiis been 
cursed, and he dec aied to be under the do- 
minion of « party spirit be» ause he accideLt of 
the law. wh ch he declared was conceived to 
be injurious to some other political organiza- 
tion? Is there or should there b^ in thi ^tate 
any act of the Logislaiure or of either Houi^e 
ot the General Absemhly or any political or- 
ganization, the legality of which may not be 
1 quired into by the judiciarv, when such a<5t 
or or^unizaton is brought before the court on a 
legitimate proceeding and at the instance of a 
citizen who claims to be oppressed thereby? 

Are we to be told that toe effect of the de- 
cision of Judge trazier, was against the sense 
of a domin.int oany in the State, and ih'Tebv 
imperiled not only that party, but the State? 



Can any party rail itself the State? I know 
that it is the cant of those in power, and it is a 
species of pa'^riotism that is pardoAable. to call 
themselves "the State." We have witnessed 
examples of this Jcind at home and abroad. 
How rapidly have parties and political organi- 
zations arisen, ruled for a time, and p^sed 
aw«y? Thesun of Federalism once rose over 
this nation, and set never to rise again— better 
or worse men than themselves in their time, 
thruRt them from power. Republican, 
l.'emocrat. Whig, and Know Nothing, have 
each had the r day— to their country's glo- 
ry or their countrv's shame, and each in turn 
bad arrogated to itself the name of the nation. 
AC onetime in France, Brissat called himself ' 
the nation- thpn Robespeire, Barriere, Tallin. 
Bonaparte, and finally, Louis Phillippe; but 
their dreams were soon dissipated under fhe in- 
scrutable but mysterious workings of Provi- 
dence What ha' happened to others, all must 
be liable to. The Judiciary may have its ene- 
mies, but in all time to come it will have also 
its friends. The par y ot to-day impeaches a 
j udge for a cause which the party of to-morrow 
mav laud, and then the judiciary i^ placed be- 
tween two cross fires, and made subservient to 
the will of the dominant powers The judge is 
no longer the mouth -piece and organ of the 
law, but a sycophant to power and a trimmer 
between the dominant factions, and must stand 
in awe of official uuthority. 

Human wisdom has never devised, or philoso- 
phy taught, any check upon power wherever 
]o<lged, any preservative to a limited constitu- 
tion, or any safe-guards to personal liberty or 
the rignts of individu»ls, espeeia'iy of the poor 
and the weak, comparable to an inaependent Ju- 
di- iary. In countries idessed with written con- 
stitutions, with limitations upon the powers of 
the more popular and turbulent departments 
the judiciary is made the depository and inter- 
preter, the guardian and priest, of these oracles 
of ireedom, and these written constitutions- 
frail paper checks- are "converted into ram- 
p.irts of adamant, and hurl back into their 
proper channel the boiling waters of faction, 
e von as the rock repels the raging sea." 

I am at a loss, Mr. President, to ascertain un- 
der what degree of dominion to a party spirit a 
judge must be to, become corrupt in ofhce. I 
suppose every man is more or less under the In- 
fluence of society; how or wherefore, he nor 
any one else, could « ver tell f suppose the 
ht>uted partisan becomes sometimes sm jected to 
the infl ence of the o];>position, and in his fright, 
felt 'at such times, imagines dangers which 
cou'.d find a lodgement only in a feverish fan- 
cy. To such a man, goaded by bis passion, 
''Triflt s light as air, are confirmations. 
Strong as proof of holy wriL" 

If such a man could vainly imagine, himself 
the State, he would start at everv noise ; in eveiy 
picture *'l'ear a painted devil," and to his 
"hlumbry agira'ion'* the dumb pillows won d 
whisper of ♦conspiracies," ana aionse his "val- 
iant fury." 

The proof shows that Pleasant Williams was 
a citizen <.t' Carter county and was elected to 
the Legislature of the State. The confidence 
of hi* constituency wa9based,in all probability, 
upon the fact that ht^. had been a sold'er in the 
Fedtral army, and as such had won the confi- 
dence and merited the approbation of his fel- 
low citizens. His loyalty is beyond question. 
What higher test, could his countrymen do* 
maud than four years exposure to the < hancet 
of war? Who of us, his Judges, defenders and 
accusers, can present higher claims to loyalty 
or better evidence of devotion to our country? 
Is this man^s patriotism t)^ b.^ tested and mar- 
re 1 by the opinions of witnesses who never aaw 
a tent' d field or heard a cannon's roar, but re- 
mained in their homes until he and such a<t he^ 
oncemoro waved over them the flaff of their 
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oonntry? Who had a hetter right to d<>niand, 
not beg, of the courts, that his liberties be not 
restra ned or taken from him, save by the dear- 
est and most unqaestionable law' oi the land? 
And this man is to be written down as a ** con- 
spirator " against the peflce, quietude and gov- 
ernment offiU State. 

What hot haste he manifested to undo the 
work for the consummation of whic^ he had 
8o recently offered his life; ana wonderful that 
this vast conspiracy, to which counsel for the 
prosecution have so often addressed them- 
Beive^, md brought betbre the court, were 
composed of these incongruousi elr^m^nts — of 
Federal and Confederate soidierST-erc they had 
liUd a&>ide the harness of war; a conspiracy 
Which, in the language ot the pro&ecution, 
oouid be gathered from the public journals, 
seen in the races of the multitude, held it ''cau- 
cuses'' in a public law office, and unawares it 
impressed itself upon one of the Judges of 
the State, notwithstanding an honest desire on 
his part to do his duty. That man y persons op- 
posed many of the euactments of the Legisla- 
ture there can be no doubt. Th%t mciuy all 
overthe land, opposed the proposed amend- 
ments to the constitution, is also true; but to 
blend in one body those opposed to many laws 
enacted, and those opposed to the adoption of 
the constitutional amendment with those who 
wished to see the Legislature broken up, is un- 
just and is a slander upon manv classes of the 
people. 

Certaiiily the court would not condemn the 
defendant because there were 6ome people 
who, 'n their opposition to the constitutional 
amendment, resorted to the extreme measure of 
defea ing a quorum in the House oi Representa- 
tives andin the discharge of his offiJal duties, 
not sought by him but forced upou 
him. he dil an act whic^ inadvertently 
swelled the hopes or these extreme men. To 
' see and know Judge Frazier, as he was and 
felt during the pendency of the habea<« corpus, 
read the evidence of Judge Lea. Did he re- 
gard himself as invited to join :• conspiracy 
when Judge Frazier, with fearful interest and 
anxiety, talfced to him; or did he see corruption 
in the defendant, or so much as a personal sym- 

gsthy for tne petitioners, or their cause? Did 
e know the defendent well enough to form an 
opinion of the chara'. ter and intention of this 
interview? He swears he had known him for 
twenty -seven years, and ad Is his voice to that 
of all 01 hers who havM spoken on the subject, 
that he is and was a pure honest and upright 
man, a good citizen, am a conservative judge. 
I8 there any one so judicially blind, so mad 
with passion, so filled with hatred that consid 
eration of this character arouses no emot on of 
bis better nature? What are a man's princi 
pies? From wh -> tare they to be inferred? Are 
they to be found in the newspapers, or the plat- 
form of a party? Platforms prepared too often 
by a drunken committee, opinions at occasional 
bounty meetings on party measure^, these are 
not deserving the n«roe of principies^princi- 
p:es are not manufactured by political org^ni- 
za'ions and dealt out by committees. A man's 
principled are discoverable firom the actions of 
his whole life. 

Has he been just with his nei 'hbora?. Has he 
kept his word? uoes he love his c<^»untry? How 
did be stand in the day of her anguish? As a 
Judge, when clothed with power how was he 
toward his subordinates. Tyrannical and unjust, 
or mild and firm? How was he in the full of 
power? Did he shrink through person 8l consid- 
erations from what he believed to be his duty? 
What do all classes, creeps and conditions who 
have come in contact with him as a man and 
fudge, say of him? Are there no vrinciples, no 
^arantees in these— tru'h, courage, justice 
and patriotism? (lan newspaoers or committees 
on platforms manufacture th^'se, or are these 
Tirtnestobe measured by the aamo plummet 



with whfch you would sound a county conven- 
Uon? Who of all the witnesses, has stated that, 
from the earliest life of Judge Frazier until his 
hair has grown white with age, that his reputa- 
tion was ever stained even with the breath of 
calumnv and slander? Who of all th»- citizens 
ot the State eou'd have, in times like these, so 
crowded that witness stand with so many wit- 
nesses, of all degrees of intelligence »nd politi- 
cal c< mplexion, each swelling i he voume of 
hi:* good name? Bis character and you'-s are to- 
day put in the scale, enibodie't in' hi^to- y, and 
all future time will wei»h each impart ally ; for 
your character for jusfice and impart ality is 
no h 83 involved in the record than his, for cor- 
ruption in office. 

AROUBCKNT OF JUDGE PATTERSON. 

Judge N. A. Patterson then made the fol- 
lowing argument for the prosecution on the 
part of the State: 

If the Honorable Court please, I can readily 
agree with the counsel who has just preceded 
me in his refeience to the character of th o cou'-t 
n.w sitting m the hieh capacity of a court 
of impeaohmnnt, at lea^t so far as his remarks 
are p' rtinent. It must be admitted that no 
court can be organiz d in the i^tate of Tonn* s- 
see uhich hassohigh aduty devolving upon 
it. 1 would add to the remark of the honorable 
cour.sel by reference to a court of ancient 
times, 1^ nown as the Areopagus an honorable 
court of ancient Greece^ and join with him in 
attributing to this court the characteristics of 
that court of ancient date. That cout was 
said to ho d iis sessions in the nigiit t me, when 
the light of the twinkling stars, and the eye 
which overlooks and sees all others, only looked 
down upon tneir deliber«t.ous They sat in the 
night time, it is said, for the r« ason that they 
might not see the party u^n whose interests 
and rights, they were sitting as a court to ad- 
judicate. In that solemn attitude they rep- 
res';:nted fully and most beautifully* the type 
which we have at the present day of the god- 
dess of justice, standing blind-iolded and hold- 
ing a' oft the 'sea' es of justice, that she might 
see neither the cne nor the otuer, but to deter ■< 
mine the questio i by the weight of its merits, 
and not b^^the poUtical voice of party .or pre- 
judice. That ancient court, sitting m the 
nighttime, could not see the party, that the de- 
cis on might be given upon the merits of the 
Question alone, and when they coiue to give 
their decision, it was by ca&tiug their ballots 
into the urn of pit^r or the urn of death that 
they nuight tie unpi'ejudiced, unmoved by pas- 
sion, and determine the question according 
to its metit^ alone. I would reler also, in this 
connection, to a motijn made by an honorable 
memberof the body on yesterday, to exclude 
party question sfronri this case. To what ex- 
tent it was appropriate or proper I shall not 
say, but consulting my own wishes as counsel 
in the case, if ttie question of politics 
could be severtd from the case; or rather 
it the case couM be presented without these 
questions, I would much prefer it; but it hap* 
pens on this occasion these political questions 
constitute tne leading questions of inquiry; for 
it ie in c nnection with them that the alleged 
mbdem'^anor, tbe alleged crime— and if the 
gentleman please, tho aiiegtd <elonv \\as om- 
mitted.. However much I or any other eoun el 
might le-ireto contorm to the wishes of any ^ 
member of this court, we are forbidden so to 
do, for to contorm to such a wish m this partic- 
ular case, would be to conform ro ai eqwest on a 
trial for murder that th' qoestion of the mur- 
der should not be inquired intx>. I would say, 
also, tha^ I appear as an advocate before this 
court without feeling of malice or unkindness 
towards the accubed, and in anything I may 
say I shall not improperly or designtdly add 
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th« weieht o/a single featber wronpftiny in op- 
posinjcnin, bnti sh&U feek to travel far be- 
yond our imiBediftte uaze in pres^'ntinff arfrn- 
mentsiorth^ con&ideration of this honorable 
eonrt. I shall seek to know what the truth is, 
and to impress it, if pos^-ible, on the minds of 
this court; and we n^el travel no great distance 
to find the truth, lor truth, like beauty, is said 
to hi 'eeve'-y where, in eve y place that reason's 
child may se^k her. I admit, with counsel, that 
ir, is reco^sary thit th* eviden e beforw this 
honorable court should saciafactoriiy e-.tablish 
the fact that the accused was guilty of the 
wrong, call it by what na<<ieyou please. w>iieth- 
er a uiisd m anor or a felony. I take the Ian. 
guageot the bill of indictramt, so to style it, 
ardXsxvthat it is neces ary that the pi oof 
sboutdshow that it is true; not only »hatan 
unlawful act has been done, but that it was 
<lone M illful y. knewin^ly »md intentionally. I 
woul<i say, in reply to tbe counsel, that the ques- 
tion of frror in judgm* nt does not come up as 
a qaestjon involved really before thp court in 
view of tbe testimonj', not merely In error of 
judgment, or if it was in error of judgment 
mnvbe s« tdown as an error of judgnu-nt will- 
luliy and knowingly. It is not every one who 
em i-" hlP own judfrment who is criminal, but 
no one ran be so far wr^^ng as he who is 
willfully wrong. I will ref.r to thf> 
pi incipl in the case stated by the couns> 1, that 
every one, no matter how high his position 
or how low. IS presumed to know toe law. but 
Isay that there are different modes in which 
the inquiries may be made. So far as the duty 
of a citizen toh^s fpllow citizens is concerned 
the principle applies with great strictnetis. for 
although the culprit b':oaght to the bnr of jus- 
tice may plead that he had no such Imowledfire 
ot the law, that he was ignorant of it, yet the 
honorable centleman would not in8i^ t that that 
is an excuse, for it is his duty to know the ^aw 
At the same time, as already sta<^ed, I ^hall as- 
sert that i he wrongful act charged to have 
been committed by the respondent was com- 
mitted, and that he knew, at the time, that it 
' was a wro'^gful.act. In retrr*'nre to the char- 
acter of the evidence referred to by the counsel 
I would say this : Exception appar*>iitly is ta 
ken by the counsel to the . word felonious. In 
reply to hitlh.ve this to state: That the 
word felony, taking its original meaninir, sim- 
ply meant a forfeiture. It is proper that the 
Tancnage should be incorporated into this in- 
dictment Hs It is. 

In presenting the argument, if the honora- 
M^ court please, there are three important 
fu Ids to which we may look and to which we 
ought properly to look. The first is the State of 
Tennessee', the second is the legislative halls of 
that State, the third the courtroom where im- 
port-iut transactions were had before the re- 
spondent. In order to make t>iis inquiry I state 
flr t. thHt the qutstiou whL h originated in 
the>e fields is not a mere question betw en any 
pirties who may appear on this reoid and the 
respou'ient Now, is the inaniry or this court so 
much an inquiry HfTecting the n^ht and inter- 
ests of the respondent. Your inquiry looms 
imme-snrabiy higher. It involves a prin- 
ciple at Atake which is the corner &tone of the 
1* adin!' deiar ment of the Government of the 
SUiteof "Tennessee, and whilst ihe result- of 

Sour deliberations and > our decision may affect 
ie respondent— may declare that he has so 
acted thMt it is improper that he should exer- 
9 cise the ftinctions of the oifice to which he has 



be* n appointed, y^t yourdec-sion will not sim- 

Sly be »r upon his rights and his interests in 
liis connection. Much has been said in the 



argument of wrelimioary questions as to the 
peculiar character of this investigation. The 
Constltntio 1 of our "tote is positive in i s des- 
cription of the powers of thi« court and the re- 
snltof i'sdelibe ations, that it is not trying a 
IMrty with K view to punish him, eohsidenng 



punishment in its proper Ifgbt, hut simply to 
determine whether he ought properly to hold 
the office with which he has been clothed. Any 
pnnishmentin th^ light of punishment pi oper 
IS to be inflicted by another court, anri in that 
other court, if such an investigation he had, 
then these questions may be properly ruled 
upon. This court is not sitting as a (.riminal 
Court; it is mor^ like a tribunal trying a civil 
question than a crimiUHl one, althougli the of- 
reuse charged is of a criminal character. As I 
before remarked, it seeks not to use the power 
of the law to panish for that offense, but simply 
in behMlf of the people of the State to determine 
whether one of its important officers has ro 
acted that he should n t be clothed with that 
jmiiclalp wer, but be disrobed or il It is de- 
clared hv the constitution that the powers of the 
State Govt rnment are divided into three dis* 
ti net departments, the Legislative, tbe Execu- 
tive and the JudiciaL Seotiims 1 and 3, of arla- 
cle 9 of the constitution, provides that ** the 
power? of the government shall be divi'Hd into 
three distinct departments, tbe Liegis]ativ% 
Executive and Juoieial," and that ** no persou 
or persons belonging to one of Uiese depart- 
ments shall exercise any of tbe poweis properly 
belonging to either of the others, except in thi^ 
casts herein directed or permitted." 

I state this as a legal proposition, and I think 
supported by the plainest principl'>s of the con- 
stitution, that any one belonging to the judicial 
department who seeks to exercise the powers <MF 
the legislative department, is guilty of a high 
offense— an oflense criminal in its (iharacter^ 
and which ought, which must subject him to be 
(iif mantled of the robes of offic al power with 
which he is clothed. Growing out of the same 
article, and of the same tenor and spi it, he that 
prevents by power that he may arrogate to 
himselitheext-rtiseofpOM-er by the legislative 
d partment, properly bet nging to it, is guilty 
of as high an offense as if he were to f^xercise 
that power himself. I repeat that it is an of- 
fense to exercise the powers belongring to another 
department, aud >n like manner, under the 
same spirit, the offense is as comp ete as If by a 
strong arm arrogating power not belonging to 
him f^ a naember ot that department, he pre- 
vents the other department from exercising the 
powers legitimately belonging to it. I state 
this as another proposition, which I think is 
clearly substantiated by authorities, not o ly 
in the constitution, but in the leading .Ameii- 
can and English authorities, that ot the three . 
departments, the legislative departmen is tlie 
highest, and of the three, the judiciary is the 
lowest. The legislative department possesses 
the greatest power in the Stete Gi>veniaf-en^ 
the judiciary the lowest. Upon this point I 
read fh>m ihe Federalist, page 5T5 

Take this as author ty upon the points al- 
readv stated, it might well be argued that the 
highest degree of importance i9to be attached 
to the opinion of this writer; at the same time 
it must oe admitteii that human nature is li- 
able to err, and I admit frankly that if a judi- 
cial officer, in the exercise of his Jkonaai judg- 
ment, aided by the light at his command, secJE- 
ing that light in the right quarters and in the 
right way, and informing himseif 
Well as he can, then it fVom hoi 
motives ai d fhim that light he hon- 
es ;ly errs, he is responsible and ought not to 
be puni>hed. On 'he other hand, if he relhses 
to receive the light, ir he refuses to inquire for 
it, and willfully, as the man who buried his 
talent in the earth, h6 closes his eyes against 
tbe light or seeks .t in an improper quarter, be 
is then preparing for a judgment founded in 
en or anu criminal to himself. I stete at other 
nropofiition. it thn court please, as my 'object 
is not to dwell extensively on these pointe, lor 
I am satii> fled that the wisdom and learning of 
this court has already directed the minds of ite 
members tothese leading fhets, that a tarletref^ 
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CTtsoeisaUthatis B6o«8»ary I 8aT. I state 
another proposition, that tlie legislative depart-^ 
ment of the S' ate. organized as it is unoer the 
Constitution of the State, neei^s not that extra- 
ordinary fourteenth rule, (conKi^cred extraor- 
dinary by the of»unsel for the defense) in order 
to sustain its authority for unv thing which It 
did. and of which the respondent by his coun- 
sel com ri1a<ns— that the lieg slatnre of Tennes- 
_ Bee has the power of the provision of the con- 
stitution, and has the power granted by parliii- 
mentary law to a legislative assembly. I reftr 
to section twelve or that constitution : "£i^ch 
House may determine the rules of its own t»ro. 
ceedings, punish its members for disorderly 
behavior, and, with the concurrence, of two 
thirds, expe a member, but not a second ^tilne 
for the sameoffiens ; and shall have all other 
powers necessary for thft branch of th« L«gi8- 
lature of a free State" In leiVrence to the 
power which a L<^(i:is)Ature possesses according 
to parliamentary law: 

The speaker here read section 611 of Cush- 
ing's liaw and Practice of legislative Assem- 
blies. He also referred to section 616 of the 
same aathorify, and sectioos 664-fi83-5S3-543- 
543*681633 688 646-646-047-658 666-677-678 and 684. 
Having refv^rred, if the court please, rather 
extensively to this authority. I will state an- 
other proposition, and in referen e to which 
the argDitient of the. counsel this morning has 
mostly been made. It is losist^d.andit inust be 
insisted, as a leading point by the counsel for 
the def noe, that there was no authority to do 
theacts peiformei at the extr ordinary ^e^- 
sion, Ik cause tht re Was not a quorum present. 
The proposition I state is this, that the i oris- 
latnre, ai> a JLeui^laturt', had bceo organized 
Tind£r the constitution at its first session, and 
thaf its orsranization was complete. Ir. was a 
Legislat ve bo iy,to all Interns and ' upose«,and 
the fact of an adjournment, under the circum- 
stahce^, did not change its character as a Lett - 
islative body. It was completely organized, it 
liaditsofficers, it had its authority, it h^d its 
rules, an i if the iflxecutive had the right and 
the authority, by proclamation, to convene that 
body, and they nia convene, then a less number 
than a quorum had a right, under pari lame - 
tary la,v, to exercise any power common to 
I/egislatures of a tree State. If there was less 
than A qi:orum they h^d the right to a«Hourn 
ftom dav to day, and to enioroe the attendance 
of.absent members. 1 would call the attention of 
the c^u't to something whicti may be a little 
extraordinary. The ilth section vt the second 
artic'e of the constitution, which has already 
been referred to is, that '*The Stnate and 
^•ouse of Repre&eotatives, when assembled, 
shall each choose a speaker and its other officers, 

. be jndgts of the qualiflcaiions and election of 
its members, and sit upon its own adiourn 

• ments from day to day. Two thirds oi ea»h 
Hou.'^e shall constitute a quorum to do business; 

< but a smaller number may adjourn liom <'ay to 
day, and may be authorized by law it compel 

" the attendance of absent members." What 1 
remark as a little extraordinary is that in sec- 
tion 14*J of the code it says : *'Two»thlrds of 
each Uouse shall constitute a quorum to do 
busiuess; but a smaller number may adjourn 
from day ro day, anl may be authoi ized by law 
to compel the attendanceof absent memoe>8." 
What, 1( t me ask the court, is the meaning of 
tnat section of the Code? Almost identical 
if not entirely so, with the constitution. 
Is it the constitution or is it the law of 
the State? What was- the indent and 
' meaning of the legislators when they adopted 
that section of 146? Was it mere idle play; was 
it a formal play upon words or did they Intend 
to place upon th« statute >)Ook of the State a 
law tor the government of the Legislature of 
the State ? I take this position, that it^is a law. 



The strange fbninn that I refl^r to is the &el 
that tills section of the code Is identical with 
the ilth section of tl^e 11th nrtide of the Con* 
stitution. But it is here, it Is writ'en down, 
does It mean anythingt If so, whit does it 
meun? I say it means tnt«, and there is no other 
rea<-onable construction that can be placed up« 
on it, that the pxpresston "by law " referred to 
in this statute is the law which I have already 
referred this honorable court to— parliamenta- 
ry law. It simply recognizes by positive stac- 
ute the existence in the legislative depart- 
ment the posver under the constitution, ii yoa 
pleaf^e. to exercise ali the rights, priv lieges and 
powers of :he legislature of a free Svate to he 
de ei.mined by parliamentary law and ussge. 
If ir. means anything it means that. I maintain 
it does mean ^omeihing, and that it means all 
that It is in harmony with the parliamentary 
law aires dv announced to the court. I main- 
tain that the very organization of the legisla- 
tive body under the constimtion is an express 
grant and warrant to exercise all tbe right6 
and uriv ileges which the legislative body of a 
free State can exercise. I think there is noth- 
ing unreasonable in this. It strikes me as log- 
led and conclusive, and, as J bef«)re remarked, 
if we seek lor truth we may find it close at 
heme; for to repeat the sentiment, truth like, 
beauty dwelleth everywhere in every placethat 
reason's child may seek her. If it be ^o, then 
we have in the code authority f r all the legal 
power, and more so, than was exercised by this 
Legislature. I say more, because Ui der this 
authority that legislative body, having less 
than a quorum, could have sent its Sergeant-at<« 
Arms with all the power necessary to enforce 
its orders, and have bioqght the respondent 
with all those c«mnected with him, embracing 
the coups'l as well as the Sheriff, with his posse 
eommitaPuSy to the bar of that tribunal and 
have inflicted upon them severe purish- 
ment. I make this us an additional statement, 
that in the exercise of th*t power granted by 
th tt CO* stttution clearly written • nt in the 
laws, after it had exercised its power and inflict- 
ed punishment there would have been no es- 
cape from tt. 1 think, however, that under all 
the circumstances, that bo iy acted wisely and 
judiciousv. It is not always prudent or prop- 
er to exercise to the lull exbt:nt the power which 
you pcssess. But there was a power, and that 
bO'^y, sitting as it did, knew that itv force would 
be mide manifest. The members of that legisla- 
tive body were therepresenthtives of the peo- 
ple, the agents of the people, responsible to 
them for their conduct, and they knew that an 
int* lligcnt public would commend them for 
their ^tbearance. 

I stated to this honorable court that there 
were necessarily three fields to be looked to in 
the discussion of tbe qnt stion involved in the 
issue to be tried here. The first is the state to 
which I will call your attention. If it be 
proper, I will ask pardon of any v ember of the 
court w^o fee) s sensitive upon political points, 
and will say to him that it is unavoidable, that 
the inquiry must be mad^, as a political ques* 
tion was involved at the time of the action 
of which complaint is m^de. Tbe State of 
Tennessee occupied a peculiar posit on at that 
tim&- a State which many have delighted to 
1ove--a State which had given many o us 
breath and had contained the ashes of our 
fathers; and above all, I might say, a htate 
which, near its Capitol, contains the moulder- 
ing remains of one of its greatest adopted 
sons— I reter to Andrew Jackson. That State, 
represented as it was by noble spirits, was un- 
fortunately torn from the association of its sis- 
terhood—torn from the house of its father. 
Such, I presume, will not be doubted or ques- 
tioned now. I may refer to the testimony, as 
testimony was Introduced, I believe, on the 

Sart of the defense, or rather gr« w cut of that 
efense, that there was a spirit prevailing in the 
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state to oyerride fhe better, eool, dispassion- 
ate Judgement, of the most of the people; 
that they were oTorwhelmed and turn- 
ed from that affection which their co4er mo- 
ments would hare cherished as a sacred boon 
within their ureasts Buc as a fact, the State 
was thus torn; as a I'act, it was dismantled of 
power; it was deprived of its official, ludicial 
and legislatiye power. It was like a 
city torn down, witnout wails; like the man 
In the Bible, who, having no rate over his own 
spirit, is like a city that is battered and torn 
down without walls. For owing that condition, 
as the court is aware, as the testimony is shown, 
as the present feelings and knowledge of all its 
citizens will show, there was an atcempt. and 
I think a laudable one, to restore the State to its 
family sisterhood, to restore it to a place in the 
house of its fathers under one common banner, 
haying one great and one noble end, and during 
that time, as I think the testimony conclusiyel^ 
shows, the matters here complained of origi- 
nated. There had been regular steps tdken— 
first under the military goyernment, unler him 
irhf) IS now the Chief Magistrate of tl?e nation, 
and under his authority certain officers had 
been appointed, i say certain steps had been 
taken looking to a restoration oC ciyil or- 
der and quiet in the country. These steps 
had been followed by ihe assembling of a lar^« 
]ium*)er of the citizens of the Sta^e in this 
chamber, for the purpose of establishing a 
ciyil goyernment. This was followed by the 
election of a Goyernor and members of the 
Xiegislaiure. That Legislature, in obedience to 
the wisri and will of its former presiding 
officer, the Military Groyernor, had taken steps 
for that perm 4 ncmt organization, its constitu- 
tion had been amended so as'to conform to the 
Constitution of the United States and the wi>l 
of the party that was to rule the country, and I 
think rule it in wisdom. I may remark, th^t in 
this initiatory step ereryhmg had been done 
for the purpose of completing the restoration 
of the Stat^, except taking one flntl la.st step. 
and that ?tep was to ratify fhe proposed amend- 
ment to the Constitution of th - United States. 
We had eyen gone farther, in fact. The state 
had elected its members to Congress and its 
Senators. They were at their places, or sought 
to be at their places, but it happened that the 
doors of Congress were bolted againsc 
them. It happened too that at tuH 

« time the State was, in one sense, 
bleeding at eyery pore. Without representation 
In the national Con^fress. without means to re- 
dress its many wrongs, without the advocates 
to plead its cause. I say this step was to be 
taken while the hand was extended to the State 
by the natioi^al goyernment. There was a de- 
sire on the part of the peonle to grasp that 
hand. That desire was manifested by one class 
of the community and reiused by another. 
That class which desired^ to grasp that hand 
thus tendered to them in forgiveness, wis the 
power that sat in the legislatiye assem^dy at i s 
extraordinary session coayened under the proc- 
lamation of the Goyernor. who proposed to 
ratify this amendment, thus doing the la^-t act 
require i by the general government prior to 
.the complete restoration of the State. Now, 
what I propose to show by the testimony is, 
that to resist rhat step that the Star* might 

• bleed, as it had been bleeding, from all it« pores, 
that it might be deprived of the beneficial re- 
sults of ciyil legislation and repres ntation in 
the Congressional halls by its own agents, that 
it might be thrown b.ick under a mid ary form 
of goy> rnment, that the then present ciyil Ex- 
ecutive and Leg:i lature should either be «ii8- 
missed from their places and disrobed of power, 
or that the St*te should be under the surveil- 
ance of the Mi itary Governor. 
4.J ^}^^^ I hazard i-oOiing in the assertion that 
the testimony before this court warrants the 
conclutdonthat such was inevitably to be the 



result. On the otiier hand, if the amendmeal 
was to ^e adopted, the result would haye fol- 
lowed which has followed. It would hayp 
clothed us with the power, the benefits aud the 
blessings which we haye receiyed, be they 
many or few. Had their effort been succ«'RsfnL 
the result would haye been as 1 insist, and as I 
am authorized to arrne from the testimony 
here, anarchy, confusion, bloodshed and reign 
of terror, perhaps worse than the State had 
eyer known before. Am I authoriz d in this 
assumption? Upon t is subject, I will have, 
unpleasantly to my- elf, to re* er to the testim '- 
ny 01 one of the counsel in this case. I say un- 
pleasantly, because it is always unpleasant in 
H.rj case, or under any circumstances, to criti- 
cise the conduct o^ any OUR. I had rather ai- 
ways com mend. I had rather hear go jd reports 
than evil ones. I had -rather always circulae 
the good and supprt'ss the eyii, but it becomes 
neocf-sary to make the reference that came out 
in the testioiony of the Hun. Judge Brien, that 
there was opposition to what was styled the 
"Brownlow Goyernment," That, however, 
was explained by saying that the State Goy- 
ernment was not referred to. Giving the wit- 
ness all the benefit of his conclusiou, it was not 
the State Goyernment, but an assumption of 
power unauthorized and unwarranted — an or- 
ganization of power, or an assumed power by one 
man, within tne geyernment. Well, we are to 
look at testimony as we receive it, regarding it 
as light, disclosing the dark face of the ca«e 
before us. In other words, testimony, to the 
mind, U like light coming into a dark 
place through a winiow. The room 
may te all dark, you are within it, 
you know not what kind of furniture is 
in that room, you know n -t who may be wiih 
you, you are in the dirk, the window isopenei, 
light comes in, it dtscH^es what is in that room. 
Testimony comes in that way It may not 
fully disclose everything, but it is the light 
which aids you in seeing and knowing what 
truth is. lo poin~ of fact, bow was it with 
this conspiracy— which we assume to be a con- 
spiracy ? By whom was it origlna ed and or- 
ganized ? For what purpose was it originated 
and organized ? For what purpose was it or- 
ganized, and against what power was it de- 
slgnei to operate? I think the testimony is 
conclusive that it was organized by the enemies 
ofthepresentS ate Goyernment, thatth eewho 
were friendly to the organizaaon of sch* mes of 
whatever kind they might be which were de- 
i^igned to defeat the action of every one con- 
nected with the Stite Government or to over- 
throw the State Government were those, as a 
general thing, who had been fde'^dlv to that 
scene of bloodshed, which originated in 1881. 
There were those, however, connect d with the 
opposition who had occupied different i ositions 
in life. As has b^en said, there were those, if 
you please, who h^d been in the Federal army, . 
who had cspou^^ed the cause o the government, 
who were opposed to the rebellion, and ju«t in 
this connectio • I may rem irk, thatii was asked 
i)y counsel, what greater pr »of of loyalty, of , 
right, can you refer to than that the party oc- 
cupied a position in the Federal ar '.y. Well, 
we can refer to greater proof in olden tim'S,in 
davs perhaps, in some re-ptict-:, and inotheis 
not so good. There was a body of srood men, 
men that were standing as pioneers of a new 
era,'hea'ied by one nobler than earth u>uaUy 
sees wa Iking upon i ts su rface. But among these 
men, if you remember, there was a Juaas Is- 
cariot, and it notunfrequently occurs that con- 
fidence is misplaced, aud the wise man tells us 
thatcx>nndence improperly pi iced s like having 
a broken too h or a foot out of Joint. It is not 
a'^^ays the case th it those men witri whom you 
assO iate no matter how careful you may be in 
your asso nations, or your friends, your enemy 
frequently comes within your circle, and when 
it is so, that enemy proves to be the worst ene 
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my, ftllbon^h under the guise ef ft-iend-hip. 
Tbe same wise man has given us another i^uide, 
that the wounds of a Mend are not painfai, 
but the kisses of an enemy are deceitful. Those 
Who were the enemies of the state Gov- 
ernment were not of one claf?s. Some have been 
Its professed trJends, others have been its con- 
tentious enemies from the start; and what makes 
It more extraordinary is, that the man who 
toekooun el with the people of the state in its 
earlier day of trial and trouble, who, in fact, 
h id given ejcistence in one respect to this very 
organization, aftt^rwards was its enemy. Was 
hem error, or wa'i he guilty simply of a Ju- 
dicial blunder? Why was it that such oppo- 
sition fVom such a charact* r, high as it was. was 
directed against those who were now endeav- 
oring to take the last steps in the organization 
or the State Government? I say there is much 
behind the curtain, and taking the simile of 
light coming in at a window, so testimony dis- 
closrs to us the dark character of what is con- 
cealed. We And that all the light has not been 
let in. It is a hard thing sometim«'s 
to leurn what is done in secret, and when that 
great difficulty is presented, and when pre- 
sented secrecy is preserved, it is difficult to get 
at the true state of the case. Matters of the 
highest character are discussied in the secret 
recesses and quiet chamber. It is not exDPcted, 
if the court please, that this will be done in 
open davllgbt, until the time is come for ma- 
turing the thing contemplated; then it bursts 
upon the view suddenly. Even the most posi- 
tive vigilan< e, the most pn found judgment, 
cannot foresee and avoin difficulties where 
they have been concocted in secret. The only 
reason why the object and ends sought to be 
accomplished in this case were revealed was 
bee iuse the matter was too exrended, it was 
too great a thing to be matured successfully in 
secret: i^ commenced leaking out. According 
to the testimony here shown we have a witness 
of most unimpeachble veracity, and I &m in- 
clined to think of the maturest judgment, most 
calm an i deliberate in his opinion, and he was 
C:tl ed to the stand. By the way, although you 
ma^ denominate him a Iriend to the Union, and 
a 'riecd of Tennessee, and a defender oi tbe 
capito*. yet I think he is not an enemy to any 
living man. The testimony of that witness 
was what? He said it was his duty, as com* 
mander of the department, to know what was 
th« public mind and temper of the oeople, that 
he knew what that minaand temper was, that 
there was a deliberate plan for the purpose ©f 
preventing a quorum 01 the House of Repre- 
sentatives, that there was a hi iter feeling and, 
to refer to h>s own language, and it is very 
pertinent: in his disnatch to Gen. Grant be 
makes a statement that '*tbe Governor cannot 
manage them with the means at his disposal 
and has applied to. me for military assistance. 
, Shall I furnish it?" Was that witness mis- 
taken? Was there a combination lor the pur- 
pose of d» fearing th^ action of the Legislature? 
Was there a conspiracy against the govern- 
ment? ITad persons met together and con- 
spired to prevent a q"orum? Was the enemies 
of the proposed amendment joined together? 
Wer* they holding concert of action together 
and were they jiroposng to at together? If 
80, tor what purpose? 'j he purpose and object 
will disclose the character of th* offeilse con- 
templated, and in this connection it is your 
duty to look to tbe testimony acco a ng to the 
premises laid down and see whether the re- 
spondent in this case, had ihe means of know- 
ing that such factious opposition existed 
against the >tate on the part of some of Its 
representatives. Had he tbe means of k nowing 
U? D d he know that tht re was Juda<^r s wir.hin 
the bouse, that the en<'mifs OI tbe govei*nment 
had sought and obtained places within its walls, 
and w*re seefting toundf^rmine and destroy it? 
I>id he know it? If he did, then If hU subse- 



quent afet was in conncfction therewith, aidinff 
thld unlawful proceeding, then we think ml 
action was unwarranted bv law, and he is cer- 
tainly guilty of no ordinary ofTense. Call 
it misd< meai or, call it a crime, call it a felony, 
if y0u wish, talking the le^al meaning of that 
term, an ofTense which works a forfeiture in of- 
fice or in State. 

I state, without referrinar to the testimony 
more specifically, that is c>ar comprehensive 
in its character, that such an organization did 
exist, and that the elements composinjg it 
mainly, were the elements which bad resisted 
the govt rumen t before, had resisted it at every 
step, resisted it on tbe field, resisted it In the 
councils (»f tbe Stute, resisted it through the 
press, resisted it on the corners of the streets, 
upon tbe cross-roads, on tbe by-ways, on the 
mountains, in tbe valleys, indeed in every 
place that power was exerted, with no ordinary 
energy^ 

I say it was followed up. It is a part of the 
history of the .*-tate. Suppose tney acted 
honestly, would that have prevented the error? 
In that connection I may refer to tbe point 
made by counbcl, that if a man is honestly in 
error, he is not guilty of a fault. I am not 
willing to accept that as a correct theory of 
morals, for I believe that a man may be de- 
praved to such an extent., bis mind may be so 
far wrought ^ipon as to make him believe that 
it is right to do wrong. 

The honorable gentleman, in giving his testi- 
mony, stated on his cross-examination that he 
was opposed to it. I believe, it I recollect the 
testimony, that he was at the head of it, or that 
he was a leader at least. The question was* 
how many were going with you; give their 
names. Weil, then, it happenM that there 
were very lew. F rst, however strange as it 
may appear, it was intendtd to take power 
from tbe hand of a usurper. To say the least 
of it. I could not help regarding the testimony 
as being like the old story of a track that was 
so hard to follow where it wired in and wired 
out, leaving peopl'j much in doubt as to 
whether the snake that made the track was go- 
ing out or coming in. What are we to conclude 
from the testimony? Was there any such or- 
ganization, and was it simply against the ex- 
ecutive officer of the government? Was it that 
alone? Why, according to the statement o' the 
witness, he was opposed to the action of the 
Legislature in ratifying the constitutional 
amendment. But it is unnecesrary that I 
should discnss this before this honorable court. 
These proreedings address thems Ives to the 
houfcst understanding of every one. It was 
something that people were to do. It did 
wrong to no one; it followed the precedents es- 
tablished incur government ftrom its earliets 
days down to tne present. 

'J here is nothing there but an honorable hon- 
est man, in my estimation, ought to subscribe to. 
It might, perhaps, be considered hard as bearing 
upon one class, yet it was not in their place to 
cry out against it if they were inclined to sub- 
mit to what was right It was noi so severe in 
its provisiois as the policy which our Military 
Governor recommended to our General Assem- 
blv ; and if you take that as a foundation in this 
enquiry, what is meant? Does the President act 
now ac«;ording to the policy he had wnen he 
was Miltary Governor or the State? I answer 
no. What, does this testimony establish? It 
establishes that th<s factious opposition was 
based on a differaot motive, that the same mo- 
tive which burned in their brea'ts in 1861 yet 
lingered as smouldering fire in 1886 They were 
the same elements that existed before they lin- 
gered on the heeK of the government ready to 
attack it and strike it down if opportunity was 
afTorded. I repeat, can there be any doubt of 
the organization of that body for the purpose 
of opposing the government. I appeal to the 
court, I press the point in argument, what other 
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TCtntt oonld have beea oontemplfttod by the ef. 

lort to defeat the adoption of the constlmtional 
amendment than to turow the State back aga'n 
under a military organization and mitiury 
rule. I oan not see that there couhl have 
been any other object. Is it a wron^ of 
which the peoule may complain; is it a 
wrong of which tho le«:islative department, 
as the agents of the people bad a right to com 
. plain and to denounce those enganed in that 
conspiracy? I think there can be no doubt 
on that subject, and that the lestimony shows 
that it was so. In the nex inquiry let us 
st^e what were the rights of the L<e^i$latiire. 
, Here was the Hou«e or Bepresest stives; we 
will suppMDse, for the sake of argument, that 
there wa-^' U s*) than a quo rnm present— I care 
nothing for the question— there was certain au • 
tbority on the part of the Bxecutive to 
convene the J.egslature; thac prociama'ion 
was made urder ttje constitution; the Stnate 
had a quorum— the other House had litt'e less 
than a quorum; how wt- sit irt that legislative 
body? It was like the figure presented by the 
swallow in olden times : A swallow came and 
built its nest in the Temple of Justice ; it came 
oomplainingtothe olficersof the court that a 
serpent t- aa crept in and despoiled It of its 
young; and how could it be that buch a tres- 
pass was com nittod upon her in such a place? 
The answer was that even the sacred retreats 
of the Temple of Justice might be invaded by 
the eerpent and despoiled oi its innocence. 80 
it was in this legislative assembly; if I am 
right— if there is truth in the history of the 
country— if its records, wri ten aod sealed as 
the V are in blood, there was a arreat principle at 
Stake: there was an element of success on the 
one hand afid a destructive element pitted 
against ir. on the other. Was it alawiul as^m- 
biy? It certainly w^; there can be no doubt 
about it. I presume that in the argument of 
the case that ijb will not be denied the object for 
which they met was laudable; it was a right- 
eous objecc: it was a legal object, and the Leg- 
islature had been called by proper ^authority. 

Here W'ls a rule adopted. I believe, as early 

1834 or l8-'6, an^horizing less than a quorum 
compel the attendance of ab:if nt members. 
How? By any means they saw proper to 
adopt. 

Parlimentary law says, send your officer 
after them; compel them to come in; arrest 
them and inoipribon them, and hold them duiiog 
that term. The rule had been adopted by the 
Legislature ; the rule is now standing X insist, 
however, that it wa^ not necessary. The con- 
stitution code, the Parliamentary law, was 
sufficient authority, but they acted out of 
aoundant caution, as it was a special case. 
Was the Legislature not organized? it had 
been thorougiily prg^aniztd; Ics Speakers, its 
Clerks, its Doorkeepers, and called togethc- on 
an extraordinary occasion, and having all the 
power it might desire to exer<-ise, xtnd in order 
to eft'ect this purpose, a purpose which was 
vital to the State, depending upon it was the 
life of the ^tate, depending upon it was the 
question whether we were to nave civil q liet 
and order, or|confusion and blood-shed; a reign 
of terror and a military government, rather 
than civil government. To prevent one and ao 
complish the other was the object of this ex* ra- 
ordinary session. They exercised only their 
power after those who were recreant to their 
trust refused to perl'orm thtir high duti« 8, then, 
as a matter of j ustice, the sworn officer of the 
House was sent out with the Sneaker's war- 
rant, and arreated those recreant and disorder- 
Iv members and brought them in. £v* ry prin- 
cipal of law, every principal of reason and of 
common sense, would dit tate that the act was 
requirt d. it was Just, it was right, it was legal, 
and absolutely necessary. 

We go now to the court room. I invite your 
Qompaay, examine the testimony, it is m small 
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parcels aftd firagmeata, but pat them togatlier, 
let common sense teach yon what tbe 
machinery wa§. We have necessarily to depend, 
in a large measure, upon circumstantial teati- 
mo>yi which the law defines in soiue respects 
to be better than posii^ive, the verv best kind of 
testimony. Put the pieces togi ther and see 
whether It is a complete mactane. It you put 
the par s of a ma hine together and it w^orks 
with per 'Vet regularity, the conclusion is that 
the diirerent parts were placed where ther be- 
long. How is it in reference to the evidence 
gathered here on the le^iding question? 

Did the respondent know the object for vrhich 
this cap ions, factious oppr>sit>OD was organized? 
Did he know the otilect for which the Legisla- 
ture had met? In his answer be said he knew 
a considerable portion of the law, and some, if 
not alt, of the constitution. I take t for )f ranted 
that there Is no doubt that he knew the e was 
authority on the part of the Governor to con- 
vene the Legislature. Here however, inter- 
venes a case of spec'al pleading, that the gen- 
tleman did not know that le'^s than a quorum 
had a right to pa-s a legltalativeact; he had no 
knowledge that, this Legislature had passed a 
law to compel the attendance of ab^eot mem- 
bers!. It was not necessary that he should. That 
had been done in 1835. It had been provided 
for when our constitution was framed, when 
the principles np.m which pariiam< ntiary law 
is founded were established. throughout Europe 
and America. It was t>ot necessary that sncb 
an act should have been passed, hence 1 denom- 
Inare it as a specius of special pleading, an op- 

Sortunitv n >w taken to evade responsibility by 
enying the knowledge o' the law which will 
form a pretence to retire under the cloak of ju- 
rtici il blunders. But let us take the first step 
in that co.^t of justice. We had an insight 
through the testimony of the Hon Senator, I'r. 
Frazier, as to how that step was taken, and it 
was by a meeting of s^me member.- ot thv; Hon- 
orable Senate and the'Uouse of Bepresentatives. 
With whom? With those who. In violation of 
their duty in the face of the law of the land, 
w.ere, and had been committind^ a brvacli of the 
privileges of the H u^e. disobeyine a rale as 
old as 1835, yes ; much Older than that, for we 
are now taltiiug about principles, 'and no one is 
so blind as be wha closes his eyes and is unwill- 
ing to see. Those members anew before they 
leit that they were doing an unlawful act. Bat 
tney proposed to do it, and they risked the con- 
sequences, just as the respondent did in this 
case. In the testimony of tie witness referred 
to. it was stated that they were *' vaporing." 
Well. I am hardly appriz«^a what that meats. 
There was great difficulty in ascertaining who 
were iriere 10 "vapor," an la good deal more 
m learning what ''vaporing" meant. If we 
may conclude anything, I conclude that the 
'*v.iporing" meant this : deounciation of the ma- 
jority, who were present and endeavoring to se- 
cure a quorum It was contumelious express- 
ions, coDtuma('ious denunciations of the lead- 
ing oower of thu State Government, and it was 
in harmony with tboic extraordinary lett^m 
which came on their swift messenger wings 
fr m Washington city, came from the White 
House, aud rom those placed hlgn in author* 
ity by the State outside of the or>raniz rtiens 
already referred to. Sometimes a Stme does 
commit- blunders; that is admitted. That, I 
presume, was the vaporing^ If we knew wnat 
that vaporing was, if we had had a reiK>rter 
there, or if we could have had as cret wbu- 
pering chamber, as in days of yore, or if we 
could have had a golden ear that the Latin 
poet speaks of, we would have beard much that 
would have astonished us ; we won id have heard 
that which would have caused our ears to 
ti.rgle. and our he<ir. s to palpitate rapid y That 
vaporing, however, resulted m uppiication te 
hi:< Honor, cfudge Fraaler, for a writ of habeas 
corpus. I wish to call your attention, if the 
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conrt please to one Important feature in that 
application. There is nothingr. perliap-. that 
goes iiirther in det*>rmininj? a man to act cor- 
r ctly than a high moral sentiment ano court- 
esy and respect to his s' period, and even to his 
inferior, when dnty ^^'qulres•ir. For instance, 
respect to age impresses upon the mind of the 
strangor, » hough stranger he may he, that the 
one granting that respe «t has a high moral sen- 
tment, that his heart is in the riuht place, and 
that its heatings are regular. R* si ect to infe- 
riors and equals «o In liKe manner to the credit 
of the party es:tending it. Was the responden' 
ignorant o w hat was to he done, and who was 
todoi'. and whv Lt was to i.e done? The tan- 

guage of the leading paper upon the writ of 
abeas corpus showed this, and wa at once ex- 
ceedingly di>» espectful to the Executive of the 
State— *His Excellency, W. G. Br.>wnl.>w. 6y 
9ome sort 0/ proclamation, etc." Ii" the honora- 
ble geatlemaa had any doubt before- if he was 
notadvi!>ed before, of the object and intent of 
this ac'ion, there was ewough in tLat to show 
a malignity on the part of those engage-i in ihat 
attempt. But let me call your atte ition to 
anotner fact as it is laid down and a partof tne 
testimony, -nd upon th^t leadi. g question turns 
the whole ca^e. The langu •g'^ used by the re- 
ttpondent when approached by the couns 1 for 
the parties who alleged th t the\ were wrong- 
tully restrained of their lib r.ies— let me call 
your attention to it: "Now y u hive come to 
get me iuto trouble." Swmeiicn. s a very little 
m^ans a great deal. A word or words may 
not amount t* so much as a wink. What did 
that mean? Why was the expresslo used, 
"You have come to get me into trou»»le?" I 
invite your attention to that partof the te?ti- 
mony, and I invite you to look at it carefully. I 
give you try rouNtruction, an't I ask you to de 
termine whe her it be coi rect or not. That sub- 
ject had manitestly been canvassed befoie it 
was known what application was to be ma<ip, 
and why it wjs to be made. It was known that 
it was in furtherance of an object of a eading 
spirit at Washington city, and those acting in 
conference with him in the State of Tenijes>ee, 
that this was done to release the parties. ''You 
have come to get me inc* t«ouble." Well, if 
there ever was a truth spoken, I presume that 
was, tor so it happened in the sequel. It j-hdws 
clearly that it betrayed a knowledge on the 
part of the respondent tnat there was an 
improper art to be performed— an illegal and 
unwarr^intable one, and that he was to ue the 
party to do it. Sometimes men who occupy the 
best pla es in the community commit the high 
est offenses The question of character, let me 
remark, is never raised unless the question of 
gnilt is con* eded, but when the balances tand 
about equal, as much reason lor guitt as for in- 
nocence, then you are forced to look at the ques- 
tion of character. But for all other purposes, 
the character of the respondent bein^ high, 
being elevated himself, the oQense is more 
aggravated than ir hepos'^essed no such charac- 
ter. Then, I repeat, what was the meaning o*' 
that language. It means a great deal. V\ hen 
you write it out as a chapter of truth, it dis- 
closes that he knew there was to be an illegal 
and unwarrantable act per ormed, that it u as 
proposed in aid of a conspiracy to defeat the 
action Of the state, through its Legislature, and 
that he was to be the parry to do ii. Am I 
light in sa3 ing that he had counsel there? 
Were all those acts pirf rmed by him. or did he 
lend himseii improperly to the influence of 
others? I am compelled to assume the Utter. 
We have in test mony that the leading papers, 
the leading decision, was wi itten by some one 
else, and only signed by the respoadent. Well, 
that, ordinarily, might, amount to nothing. Bur, 
if the opiniim had not been written by i^ome one 
interested in the result, it ^ ould have be-n easy 
to prove here that it was writtt n by a clerk to 
Whom such power had been delegated by the 
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court. IRnt looking at it as a matter of truth, it 
presents little more than the extraordinary 
spectacle 01 one th ng done by the force of 
another So it is a misdemeanor for a judicial 
officer to 1 nd himself to the opinions, to i How 
otHtrs to think and decide tor him; an«1 if an 
error is commltt' d, shall he be allowed to say 
then that it is an error of judgment and notbing 
more? How mpch let me inquire, was ihe 
hononbie gent eman authorized 10 do on this 
occasion? I am wi ling to admit this much, 
and hardly williug lor ihat, lor ir you look to 
the truth, as t grows out of all the plainest 
priu' iples of law, which I think every man 
ought to know, he had not even the a thority 
to do what I am pjopobing to admit, namely, 
the right to grant the wtit. An-iwhy? Firs't, 
the app icatKin came clothed with an insult to 
the chief executive officer. There v\ as insolent 
lantcu ge incorporated into the body of that 
instrument. Hem ght w^ 11 Lave paused to 
flni ome motive for this, coming fiom the 
quarter it did. Again, I say that it is a stretch 
of au'hority to say that he might have issued 
the writ for this reason; there is in the Code 
express authority forbidding the i^sua^^ce of a 
writ of habeas Corpus in cettain cases, and 
although it does not expressly embrace this, I 
think that no man having three oun es o* plain 
practical cooam n sen^e could doubt its pres- 
eice there in spirit withoutreerringe pecially 
to this. I i^ thus, that any one held in custody 
by a ' ouit of the Uniitd ^t;^tes, or an officer of 
that rourt, where it has original jurisdiction, 
or where the jur s-iiction is concurrent, an 1 it 
has assumed jurisdiction, the writ shall not be 
issued. Why? Because there is an authority 
whioh our law has thought proper to respect, 
and to leave them to determine that the courts 
of this ^tate shall not interfere where there is 
an authority of that kind Now, let me ask 
whether we have plain principles of our own 
law, especialljr when we c mr>are them with 
other authorities, to authorize the iCifislature 
to inflict punishment up jn its members for 
diforderly behavior? Could the honorable gen- 
tleman have been mistaken; could he have been 
in error as to th>it point, artful y insinua ed 
here in this special pleading, that he did not 
know that less than a quorum ha«t a right to 

Sass certain rules? It is a special plea; it is a 
edge He issued the writ under extiaordi- 
na' y circumstances, saying, "You are going to 
get ve into trouble." But a sworn officer of 
the House came with credential, under the 
special order of that House. What was the 
return; can he plead ignorance of it? The 
only plan is to fall back and to rely upon that 
dodge ol a quorum. he truth is. that he 
knew the fa<.ts in the case, and that is the 
reason he said, "You have come to get me into 
trou le " An order is issued for toe release 
of the members held in custody. The Judge 
refuses to res 1 ect the authority of the House. 
He send an officer for the purpose ol releasing 
the members in custo iy. 

Second, as to the m-nner of executing the 
process. I s <y it is a little extraordinary that 
the authority which was reai to the sneriff 
w is that- which relates to the arrest of a fclvm. 
What offense had the officer of tne House 
committed? But Judge Frazier ordered his 
ar.e-t. 

1 his leads us to inquire -as to the manner of 
executing this- extraordinary proces ; and as to 
which, it is a little ext/oardinary, that ihe au- 
thority which we are told by the testimony was 
read to th*- Sherifl', was th t of ordering ahouse 
or door to be broken lor the purpose of ari esting 
a felon. U ae authority is admitted, tmt surely 
no one could, for a moment, sup ose th t it ap- 

Slied to the case in questien. What offense had 
apt. Heydt, the • fifcer of the House of Repre- 
sentatives, committed, const tuting him a 
le on? Or. in what U gal light could Judge 
Frazier esteem the condldon of Martin or Wil- 
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liams« which anthorized an appUcation of this 
sectionof theCode to hem? It is not reasona- 
ble to iippose that he rej?arded either Marti q 
or Williams as felons, and liabl*) to 8"izur>^ un- 
der the section o^" the Code r ferredto, under 
his orders ? so, we are left to the construction 
—indeed, are forced to it— that he Se geant-at- 
Arms of the House of Representatives, was the 
party esteemed by Judge Frazier as under the 
ban of a fe on ; and to make his arrest was this 
special section of the Co le reterred to, lo break 
open, not a mansion house or dwelling, but ihe 
Capitol of the State ; anct so the order was exe- 
cuted. And hy whose auth rity, pray, was t 
done? The wrong for wrong it whs, cannot be 
thro\vn uuon the Sheriff and his posse. Th^ 
defendant's own testimony do^s not ma^e it 
so, or mark the language of Ju ige Frazier: 
** Although that is the law, yet I would > ot ad- 
vise hnrsh measures. Wait until m »rning.'* I 
submit that such lansruage was but an artful 
jorm of directum or authorizing a violent act. 
Or, if I am mist iken io this, then let me ask, 
was su ".h the language of one clothed with, and 
properly exercising the powers of a judicial 
officer? He had the i ight and power to twm- 
maiid; and if e d'd not do so in such emer- 
gency, then was his fanguage and action a 
positive authority f >r the seri*us wrong here 
complained of ; and on the head of the respon- 
deat fills the weight of the guilt. In connec- 
tion wita bre iking opvn the Cipitol. I wish to 
refer to one extraor sin ry, yet fitly appropriate 
feature. It is remarkable that the breach was 
not made at the main entrance, although it 
oould nave been as easily made there; nor was 
it through the Governor or -^ec etary's roo.ii; 
nor through the offices of the Treasurer or 
Comptroller; nor the chamber of the Supreme 
Courcof the State; through any of which an 
entrance could have been as easily forc^. or 
perhaps more so; but the b each was made 
made through the cham er set apart for ihe 
sitting of the United States District and Circuit 
Courts. Isxy the plaoe of assault was strangely 
and fitly appropriate, when we take into account 
the charact r of the assailants, the authority 
under which they were acting, and the pu - 
poses for which their action was se . on foot. 
The breach was cercainly made at a significant 
place. An important action was about to b • 
taken by the legislative department of the 
State, which would cause the protecting power 
of the Federal Government to be more closely 
and intimately thrown aiound our State or^fan- 
iza ion. rnat action was severely and bitt rly 
contested by the p wer whose agents and in- 
struments theSheriflf and his posse was; ^o, I 
say, it was fitly appropriate that ttie windows 
of the Federal Court room should be selected by 
them to be first broken in; than the sworn and 
duly authorizeM officers of the House of Repre- 
sentatives might be viol ntlv' seized. What of- 
fense, let me repeat, had tnis officer heen gui ty 
of? He uad simply and truly discharged the 
sworn duties imp )se l upon him by the H use; 
and I think I have shown by amp'e authorities, 
that the Uouse was fully supported in is ev ry 
act, by the constitution an i laws of our own 
State, and by trie broadest principles of parlia- 
mentary law. And were we to admit, for argu- 
ment s sake, that the action of the Hoube was 
erroneous, then how dare Judge Frazier hold 
this humble and obedient officer responsible for 
the wronv'S of the House, and' inflict punish- 
ment on him? Why stride his talons into the 
flesh of the excusable a 'Cnt, and let tne body 
of the principal go free? But ^o it was; the 
Sergeaut-at-Arms was thus forcibly and vio- 
lently arreste I and imprisoned, and, after hours 
of f.eUy, brought, under xuard, beiore the 
respondent, Mtting as a cgurt. 

Uu to this St Age of the transaction, we have 
had something of the tragedy Co deal wich. 
Now wecoiue tot ie/arc«/ And I suppose it is 
well that such an extraordinarv scene should 



have its force. Bear in mind tha^ the pl«ce \9 
the Court room, the respondent as Jud?e of the 
Criminal Court, sittin?oa the bench. The y^lon 
is Wm. Heydt, Sergeant a' -Arms of the House 
of ttepresf-ntatives of the Stt-i of Tennessee. 
The offense charged is a faithful discha«-i/e of { 

his dutieb as such otticer, which was eateemsd \ 

as an act of eontempt toward the hon.,rable 
rourt, authorizing a breach of the capi ol build- 
ing in the night time so as to reach tiis f elo- 
nio IS holy; wnd— m rk well the legal c nc^u- I 

&ion— for su h, his offense, it was aij »dge tbat 
he should pay the sum of ten dollars cost, vi bich 
we are told was le^& than half the Uffal est in- 
curred. And the unfortunate pri^O!^e^, h.Mvi'-^ 
been despoiled and robf^ed during his arrest, of 
his pocket book, was found money -less, and ivas 
there seemingly friend'ess. untd the honorable 
CO <rt, who atone, whs the le^al authority to re- 
ceive the money, (for he was sitting withoan & 
clerk,) cam'^ lorward t • the rescue, and o opi>sed 
a loan of the amount of fun s required. Wa* 
ever a legal farce so great? In poinr o fact, t he 
respondent as a cour , decided that thepriso^ er 
w s guilty of an off*'n&e or wrong lor which a 
fine ought to be imD08e<f, but still, in relea-^infl: 
him, taxed him with ten doll .r^ o' cost, and 
loaned the prisoner the money to diachar^^ the 
ooligation. 

At thi^ point the curtain mig'^t well fall ; and 
wed would it b<3 for^the respondent, could it 
hi'le forever his errors and bis wrongs. 

I will call tha att nt on of the court to an- 
other point. As I have a'reaiiy stated, the ques- 
tion oi testimony is o le for yoir con-idetation, 
and you are to 1 ok at it in the light oi reason 
and common sense. I have stated that it was 
necessary that the prosecution should sh )W that 
t^h^re was a wr>>ng committed of a character 
to cause a forfeiture. 

This, I think, has been conclusivel' shown. 
There was manifestly a conspiracy of a broad 
and d ep ohara'*ter for the purpose o*' &moth« 
eiing the lawful action of the -^tate gtv rn- 
ment, and inflicting on its people the pains of 
wor e than a rebeili m The proof as to which 
is conclusive; aud by the actim of the respon- 
dent, the milignity of ihis conspiracy wa well 
iiigi brought successfully to bear against the 
auiihonzed power of the StUe government. 
Tnis, however, is for you to determine trom the 
proof. Ttie respondent's action m the prem ses 
is clear and unquestionable. His ucrs are writ- 
ten as a part oi public hi^tory, So we are only 
to inquire, was he legally and morally con- 
scious of the wrong he did? f answer, yes. 
His acts and his wOrds prove him guilty. He 
knew the wrong contemplated. He knew well 
the consequences which would flow from his ac- 
tion, and hesitated before taking tbe step, 
making his act one of de iberation. He de- 
clared that trouble awaited him. and he knew 
that it would be because of a dedhe ate nrong 
to bis country. Sol affirm, that admir.ring the 
resDondent's good character heretofore, his 
wro g, his crime, if you please, was >herefore 
none the les^s, but greater; for 'to whom much 
is gi^en, much is required," and if he whose 
hea I and heart ought surely to guide in the 
right way, willfully turns to work* of evil, his 
I ondemnation is, thtrefore. but the greater; for 
he carries in his cons ience the stinging words 
"ye knew your duty and ye did it no^" 

The respondent need not plead th >t he tocis a 
devoted friend to the cause of the Federal 
tJuion. if the proof sihi)W6 that later ac s are 
those of hostility and enmity to that cause; and 
such, I in&ist, is shown by the evidence before 
us. 

For illustration, suppose a bright eyed little 
girl be t rn from the bosom of her father and 
mother and the arms of her b* others and sis- 
ters, and wronsrf uliy carrlt d from th hearth- 
stone siround which all her tender re ollecti >ns 
and associations are want o cluster, and after 
seveie sufferiog and torture at the hands o 

f 
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«rnel enemies, she meets wi*h a prolbssed Wend 
Tirho aids in h> r release fr m her enemies and 
leads her back towaidthe home of her chiid- 
boud and lo\e; but ^h •, as she is about iocros!> 
the thie-hhold of the h me of which she was 
Tobbed, ru'iely thrusts her bacli into the hand- 
of h%i enemies ana tormenters, could bhe look 
"With pleasure or tnatitude on those acts of 
pn f ssed friendship? leather would nor their 
reco'leciion height n in -her bosom a-fetlingoi 
Ecorn and oo tempt for sue . action as tuat of 
an tni m^' tirder the guise of Iri n ship? A» d, 
mav noi chivalrous IVnntssee. in this case, rep 
recent that bright eye i ^ ster in our lamily of 
Statts; and wb n through her tears of blood, 
-wearted wnd torn iiy the blighting conflict of 
years of earn ige, st-e was ready, (let us admit 
through the aid, in part, of the respondent,) to 
cross thK thresh hold "nd mingl ■ with her si - 
ters of foi mer days, the band of the respondent 
(seemingly a friend) wvs, Judas li-e, r i>ed 
against her. And now^ shall Ruch former acts 
ou weigh the latter? it so, let Judus b de 
clawed a uhribiian, and let history inscribe, 
vith patri t's names, t e name of Arnold 
- Jn ttiis connection, Lt me ref.r to a strong 
it«m of ci'cura^tantial testimony, showii g, aii 
I think, conclusivfljr, the gn It of the respon- 
clent And I do it wi h.no spirit of uakindness 
toward conns 1 m ih s cans*'. 

It is gen» rwlly well e>t» emed as a truth, th it 
oneis'known by the company he keeirs; or. s 
the a 'age is, *. Birds o< the sam« feather flo> k 
toge her.'* It is a mitter of testimony in h * 
«rU^«-. thHtin the inception and progrt>s of the 
eel braied hobeas corpus cause, Judi^e Fraziei 
took counsel vvitn the a torneys for the peti- 
ti. ners, whi< h at orneys are shown t« nave 
been friendly to the conspiracy ot v hich we 
have bi-en speaking, and prosed to trie pro- 

Sjsed acMon of the Leg ^latllre of the ^tale; 
e w»»8 often seen in their oSices during the 
pr"»gi€s.s of thos- causes, in the day as well as 
night lime; but in n<-> ln^ttnce did he appio cb 
the counsel for the Hou^e of Kcp eseno..t ves. 
"Why wisthis so? 1 answer, because his sinti- 
nents favoreci the conspiracy. His opinio s. 
<he being an impi'e>Siil>le m n.j were moulded 
■with, a d piissib y, by those ..f fas a^soclate8. 
*'Cong' nial pahsions, souls together bind, 
An-i every calling ming e^. w th us kind; 
Soldier with so dier, s.v\ ain w th swaiu : 
The mariner with him that iove>the main." 
"A fellow-fe ling makes us wondro s kind." 
In conclusion, gentlemen, let me s-ay, ihatin 
anything 1 h vc ^ald 1 have s ught onij lo 
aid you by an allusion to au hori ies, and 
"by seeking for the trut i. for reason and io 
«ommou sen^e, as a Kuiue. 1 feel that ynu 
"Wi 1 perform a dutv for wnich you will feel 
none of the stings of conscience hereafter, 
and for which >ou w.li be upprovtd by the 
4SOuntry. 
The court then adjourned. 



SATURDAY, MAY 25rH, ISST. 
The court met at the usual hour, all the mem- 
bers present. 

ABGCMBNT OF JUDOK QAUT. 

Judge John O. Gaut continued the argument 
on the part of the resi ondent as foli<'Ws: Mr. 
Speaker and members of the couri I now p o- 
cee to make suth argument and su.gebtiuns 
to thi> Ijonorable court indelei seof luuge Fru- 
zier, the peisou charged an set to be imp ached, 
as tbe raae may seem to warrant. J. am au are, 
Mr .'"pcttker uud gentlemen of ihe (ourt that 
this is an important case. It i-, perh ps, the 
fir t time in the history of your lies, (and in 
all proliability it wi I be the last ) wi trein you 
h&ye been csUled upon as a oourt to pronounce 



judgment upon thi high official of the Ptate. 
It is the flrsi time, also, n my life, in which £ 
have had the privilege of appearing before 
such a tribunal I appro:ic h the agument in 
this ca e, Mr. Pre>i«leni ar>d gent emeu of the 
court, with ■< ■ doub e >ense oi nuty ; Mrst, that 
of a lawyer t'» his client, and sicomdy, of ap- 

fearii g to present the ca<e of a man wi h whom 
have u tiiuedint m.iter lationb for 28 years— 
a man wtio as th proof shows, ha^ lived 
through youth, through m d le a^e, and almost 
until the suns t of life, so to spe>k, wthout a 
blot or stain upon h s chaia te^-, either as a 
man, a citizen a lawyer, or a judge, until this, 
charge wa& br mght a^.- lust him. 

It ia true, too, ih s chargn is brought in the 
name ol the State, Theie. however, i** no mngic 
in thHt because under the bill of right- and "he 
constitution of the &tate, the chaig« could be 

r ught in no othfr \say. Ev<ry ch irge oi a 
ciimiitul chara ter, fro.m the hi:. best to the 
lowest, must run in the name of the State So 
with the writ of habeas corpu> ; ii is a writ in 
the name of the Stat*-, and the t^overeiirnty of/ 
th'^ S ai.** i-* inten St d in p'Oiect-ng he lives 
and librties oi the pei'pu in every orra and 
shpe, and t can on ^ bu done in ihe i ameof 
the State, and through the m ges y and sover- 
eignty of the State So, wl.eo Ju'dge Frazier 
«as trying the case u d*'r the writ of liabeas 
C'»ipu!«, nd endeavor ng to dibC arge his - uty, 
he was doiuK it in the nam< o the S a'e, in- 
beh-.lf OI the State, and in the intt^re-t^ of the 
Sta'e h\ r. if there is a y one thing thit the 
framers of this (fovenment hav< been speciilly 
sol citous a o t, ii is thatoi guarding the entire 
rights of thecit zen. This barge, if the hon- 
oraiile cou t pi< a e. has been preferred, and 
now we d« al with it a> v e deal wi h an other 
c arge, » ctordin^ "O the I'W an«l the evidence. 
W tn you weiee ected a- S nator>, jind when 
you t ok your oath as suth, in all p ob bility, 
not a member «,f t^U ienut'* dr. amed, at th it 
time, that he would be tr nsiormed nto a court 
of impeachment iteiore his si natoriul term of 
offi e expired. Yon are n t ^iI.il.g here as 
Senators, >ou ^re not si tii g her under the 
oath of Set ators, but s<» lo S'pvak, you have 
doffe I your Sei at rial rob s and hiiv« taken an 
oath, the substance of which is. thir yon w 11 
well and truly try the isi-ue jo n d iteiween the 
piopleof the Scale and the def*ndanr. atihe bar, 
ami thill you will true de iv rance make 
between the people of the S ate and the 
accused, and a tru*' verd c ien<ier ac<o ding 
to ti>e b.w and testimony; and iha' oath you 

re a- ting under now, an a not under the S*.na- 
torial oath. 

Fiist, then, if the honorable court p'ease, I 
will beg their att< ntion 'or a few moment . Wc 
m'yle^&en our duties, we m y di-encn^i>er 
thi- case very much if >ve will t irn our m n .s 
ba k an s«'e what is the busin ss before us. 
y^ hy, wh t are ihe duties we hav<^ to perloni? 
"What is the ch iige? h*t is t- e 1hv\ a d ihe 
e idCMce? In t ea le es w it'-en ou this subject, 
mucii ha- b en said bout t^i- pow»rs oi iho 
M us(^ of Loids in the I riti-b Par ianent. 
Much has been said and an be ^aid bout the 
powers of th I eg slatme- of tales, ubou the 
p .wer ot the Co jfiess « f the United St tes, 
and the House of Representatives. Mm h can 
be sad abi»ur. ilie power «f t e Si ate Ia ^i la- 
tuie, but v\hat I wisb i • diiec the at entum of 
t e court to, IS, t at unde the government of 
th" Uiiied Stites. and und<t th Congress of 
theUntt'd -tates, the fr.aners ol this g vern- 
menthae e tout very much of tie powers of 
the hriiibh Par amenr,. and have adopted a 
writ en government and a wi ittbu constitution 
for thi5ttis»lv« s. >gai ■, if the honorable ' o"rt 
pleise, when each sia e c me to act and lorm 
Its consiiiution, t e power of its •upre&cnt.i- 
tives and Senators wtre regul ited by the con- 
stitution. Thistttate constiiution you aud every 
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other ladge in the St^te offfennessee are sworn 
to maintata and protect. 

Andflr^t. 1 ^hall address myself to the .iude- 
ment a«i(i intelligen e ot thi court. Whata^e 
the rules that gov.ern th*g cx)uri? W r.houc re .d- 
in.< much commentary, and without reading 
wbat 1 conoid r directly t> the point, the first 
thing I w sh to bringb to e this court, is sei-.tion 
798 or Story on the constitution, a work that 
BODody will doubt or ffainsiiv. It is an el men- 
tary w n n, a w. rk 'ooRed to oy th courts to ai«1 
and assist them in judgi»>g and inierpretin .< the 
CO s'icurion of iht* Un ted States as well s fio-e 
of th£ several States. Thepuintthat 1 wishtodi- 
rto your attention to, is, the rules by woich the 
couit is governed in chis particular c«se, or by 
which aiiy oher ou't of imp achment s 
governe'i. The section of that w.rk wj wh ch I 
reier is the 796th. and r' ads thus : 

* The do 't ine, i deed, would be truly ala^'m 
ing, that the common law d d not regulate, in 
terpret and concnl the powcs ana du ies of 
tae court ot impeachment Wh..t, other v\i^e 
would become the rules f evidence, the letral 
notions of crirnea, and the aMi)licat ons of prin 
cip es of public or municipal juri?prudtnc', to 
the charges gainst the accu-e'1? It would be a 
most ex raordinary anomaly, tba": which ev- ry 
cit Z' n of e ery » ate, odgnally composing the 
Union, would be entitled lo the common law, as 
hi> birlhiight, an<i at once h s protector and 
guid •; as a citizen of the Union, or an officer of 
the Union, he would t>e hubj «t' d to no law to 
no principles, t > no riile^; of ev deuce. It is the 
boast of Eng;li»h juiisp*udenco, and Aithout it 
the power of imp> a hmenti would I e an intol- 
erable I rievance that in trials of impeach- 
ment the law (Uflfvrs not in ess-ntials f om 
criminal prosecutions before in ten* r court- 
The sarnie rules ot evidence—the same legal 
notions of < rimes and punishments prevail. 
For impeachments arn not fVa ned to aifer the 
law; but to carry it into more dffectu .1 exe u- 
tion, where t m ght be obstructed bv the influ- 
ence of too powerful delinquents, or not eas ly 
discerned in the ordin ry course of juris ict on 
by reason of the peculiar quality of the illegal 
crimen, ih^se who believe that the com on 
law, so Car as it is applicat)le, constitutes a part 
ot the law of the United >tate3 in their sover- 
eign chir.icter hs a nation, not as a source of 
jurisdiction, but as a guidH ai.d ch^ck, and 
exp sitor in the administration of the rights, 
dutie-. and juibdiction conierred by the consti- 
tuti n and laws, Will have no diiliculry natlirm- 
ing thestme doi-trine to be a plicable to t' e 
Senate as a court of impeach ntent. I hO:re who 
ceno nee t e c 'mmon la was having any appli- 
cation or exi>tence in regard to itie national 
government, must be ncessarily drivi n to 
mai.itain that the power of impeachment is. 
unti Congress shalllegi-late, a mere nullify, or 
that it is despotic, both in its reach .nd its pro- 
ceediui^-. Ii is rem arkab e, that th first Con- 
gress, assemble i in Oct )ber, in 1774, in their fa- 
m'>u» dec aration of he rights or t"e colonii^s, 
asserted 'that* the «es("etive colonies a e en- 
titled to ttie common law of En;f»and ;" «nd 
•*thatthey are entitled to the bentflrsof such 
of the El iflifeh statutes, as existed at the time of 
their roloniza,ti: n, and wh ch they have, by 
exp rieuce, r. spectlvtly lound to beappllcab e 
to iheir several oe •! and other circums ances." 
It wonld be singular enough, if, in framing a 
na ional government, thatcomoiion law, so just- 
ly ne r to th" col n»e-, as their guide and pro 
lection, sh uld cease to hav« any exisunc^ as 
applicable to iht^ powers, rights and privil gt s 
01 he people, < »r the obli^fati.ns, and duties, and 
powers, of the departments of the national 
governnuent. If the common law has no exis- 
tince, as to the Union, as a rule or guide, the 
whole proce dings are completely at the arbi- 
trary pleasure o* the government, and its func- 
tionaries, in all its departments " 
I read th s, if the honorable court please, to 



show that in the trial of ftn impeachmmt befose 

the t^enate of the United State- or before any 
State, th*- rules oi evidence are pre isely what 
they are in a criminal court or m n Si ate court, 
i he common liiw U the gf^eat source an t foun- 
tain to which we go t^r all our inionnation. 
on rules of evidence. And thi.« trial, so fkr as 
ruies of evidence are concerned^ is to be pro- 
ceeded witn prec sAj the same as if we were 
in a State court >• ith a judge and a jury. The 
same amount of evidence that it would take 
I here to establish a crime. wiUbe recessary to 
e>tao ish it here btfore this honorable court of 
impeachment. 

Stan ing off with that understanding, because 
the question Cii>not be understood in an' other 
way, I proceed to the main question involved in 
this ca^e. I beg leave to call the attentioaof 
this honorable co rt to the writ of hab as corpus 
f«<r a moment. It was a struggle for ag s in 
the Bnti h government on behalf of the liber- 
tieA of the > eopie, before the w.it of haiieus 
CO pu wa fi tally established. Asortof^iMM* 
right to the writ of ha'ieas corpus, wa , perhnps, 
first conceded in the rei^a of Edward theThid, 
but the ourts. u der ine mflu nee of i.ariia- 
uien. , refused to • xercise it except in ter time. 
And not tilt the -29tu Charles the Second was the 
writ of h b as cor usfinally esrai» ishd. I wish 
t » c.ill theatien.ion ot the honora'de court to 
another lact, lorours is almos. a litera copy of 
tnat statute, in granting oi writ>« i no o:her 
iasc nee that I am aware of, in the Briti>h gov- 
ernment or in the State of T« nnessee was there 
any pendcy imposed upon a judge -orr fusing 
to grant a writ t xcept m a ca-e o ha eas cor- 
pus. When a writ oi habea corpus wa-* wrn • g 
frwm Ci arles the Se<ond, it w B provided that 
it any jud^e i eluded tj grant a writ of habeas 
coipu-, he would su|(er the penalty < f that 
relusal. Whe i th's govirnment seceded from 
t[ at ot Great Britain and cstab ished its inde- 
pe dence, they lOpied that writ of habeas cor- 
pu- into their con tiiution. This is the only 
writ known to the State ol Tennessee where the 
p. n .1 y is alfixed in case th-i jutige refuse to 
grant he writ, i tu n the .ttenti.ui of the hon- 
oivbie court to sections 15 and IT of the Bill of 
ttig its of the state of Tennessee, "^tction 15 
piovidfs that '* all prisoners snail be bailable oy 
sufficient sureties, unles^ for cap ta offense>, 
wnen the proof is evident or.tne prtsum tiou 
great. Ad the privi egtj of ha eas cojpus 
shall not be >uspen'ied, un es*. when, in case of 
rebellion or invas on the public safety ui»y re- 
quire It." Section 17 further provides, "that 
allc urtsshal' beopeu; and every mm for an 
inju y done him in n s land , g ods. O' rson or 
reput ition, sh 11 have leniedy in due course of 
law,and right and justice a imi .is e red wiihout 
s de, • enial or delay " I adduce this autho it/ 
to show that I am right— to show that the pen- 
alty is annexed ii the judge refuse to grant the 
wiit. In every other case except the writ of 
habeas CO pus, the court is tiftto it- own dis- 
cretion s to whether it shall grant it or not. 
Soi ion 3729 of the uode, says : " t is the duty 
of tht- court or judge, to act uoon such ap- lica- 
tion instaiter, and a wrongful and willful re- 
fu alto grant the writ, when proper y applied 
for, IS I misdemeanor m office, btsides subject- 
int( the judge to damages at the suit of the 
party aggr.eved." In some constitu ions, as 
for inst tuce, in tl^at of the State of JMew kork, 
the amount of dam^.ges a utge is liable to is 
United tiy law to a fixed am >uut But in i en- 

essee, this is lei t to be «ietermined by the wis- 
dom and nisc eiion of the court and jury. Ttie 
constitut'ou provides thr.t the writ -hull be sus- 
pended on only two accounts— that the court 
shall alwa\ s be op n, xoUAout sale, or denial, or 
delay. But und-r ti.e writ of hab> as corpus, it 
is provideti, that it shall not be deuied under 
any pretense; and it is further provided, that if 
a judge refuses to grant ihe writ, he is guilty 
of a mi&deaieanor for which he can be im- 
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peacbed b fore this honorable bo' y, and di^qual- 
Ifled from h 1 iinjf flice, nd that he my be 
f-ued by the parry to who n he reftises the writ, 
for da ages m whatever amount th jury will 
award him. I repeat tbat p is th- mo^t sacr d 
"W It knuwn under t e ronstit tion, a d is the 
only I btanc • where a penalty i- annexe t » a 
disregard o'" it, or nn im ro er refusal o it 
on th p irf. of the judge. T ♦'n. ir » ill not be 
denie i as lapprehen'i, th sit j^rima facie, Ju <ge 
Fruz er was bnu d to grant Ihe writ on the 
presentation rtf ihit peci ion wnich has iietn 
l*t*a«l 10 y-m I wish to.hrlnj? jo <r atemion to 
another fa^'t. Wh« n a bill in chancery is pr*-- 
sei ted to a judge, for nn inju-ction or attMoh> 
inent, if t e la a • harge<i <n ttie bill are sus- 
tained, although he ma> persona ly know t 
the contary, h«^ is itound «o :frant it. v\ hen 
-w rit'i ofeertiori are presented to a ••ircuit judge 
.although rie personally know 'O the r ntay, 
he iiiusi. take he paper, must pe' foi m his sworn 
duty md urant it, aii<i let the proof come up in 
th<- regu a way. So it is with the writ of ha- 
beas corpus, whenev r a cit zenpresento a ca«e 
that is niade out by the consti' i.tion and laws of 
the land, if the jnd^e refuse o grant that writ 
he is Kuilty of a mis <em' anor of office guilty 
of a violation of his outh and is lurthcmore 
liable in damigcs to the party whose petition he 
:refuses. 

JMay it please the honorable court, I say that 

?rou ar- hitting here as anyoth r <*ourt, swo'n 
n to •lischargeyou'- duri s as 1nd)f»s. And 1 
remark uga n, that tho State— the sovereignty, 
the majes y o; the people have a deeper inter- 
e I in gi-ancin^ to every c tiz n— bi ne high or 
low, ri'horpoor, white or blH<>k— his r'ghsin 
connect on wi h the w.it tf habeas corpu , than 
upon any other suije t coini g within he range 
or the le islatioii of the Stat '. o Tennessee. 
It i> H most sacre«l .writ, it is a writ that our 
forefathe s 8e«ured niy by dmt of incessant 
and unremitting effirt and it should Tot b r 
despised ortrampltd on. Ihey < xtor ed this 
tsonce sion to their rights from the reluc ant 
gr isp o ' espoti m by itint of incessant au.l in- 
vmciole effort. It <ould not longer be denied 
them I They Were resolved no 'on*{er to wait the 
slow'process of a cae haiu ing ovei f on ter • 
to ter , but to have the right an i the power to 
irehti»re to liberty and fre di>m at once, the < iti- 
zen wtio It would be shown, had been illegally 
deprived of it. 

This petition pres*n»ed this question to jndg*^ 
Fr> zie , thitthe Leg la ure had been cailvd 
together by jrociamat'on of his fc/XCv-ILncv, 
the GoVi-mor, In extrao din rv session. JSofar 
a> 1 am co icerned, I don't dispute ihe light of 
th" G vernor t> rati the Leti^islature togi^iher, 
although they had adj<»urned to meet in >ovem- 
' ter. lie had t le right tj convene the Legisla- 
ture in thtt exiraorjiinary session. But what 
further do s the p.-.ition show? The pe ition 
show^ that the Boue ' had less t"an a quorum, 
and that having less than a quorum they passed 
ae-olutioi authorizing the S|>e>ker to issue 
his wanint for the arrest of Wiuiams and 
Irfartin; that under that warrant the p tit oner 
■was a rested by Capt. Heydt, Strgeant-at A- ms, 
or tiy his deputies— oroa^ht to the Capitol and 
eonMnediiS a prison- r. And he charges m that 
petition, that they had no authority lor that »v- 
rest. Upon thai pe ition the writ ot habeaA cor- 
pus was i>8ued and directed to G^pt. Heyd 
-who had the prisoner in his chi>ge. It wa» 
Berved on Capt. Hevdt by leaving with him a 
copy thereof, and he was directea lo appea** be- 
I'ore Ju ige Frazier, at the criminal court room, 
and inaive his return iher t\ ai d to bring with 
him the body 01 Pleasant. Williams. Up »n the 
return of that writ, Capt. He dt «ann« in, but 
di i nor. produce the b » y of Pleasant Williams 
That leturn iAin substa c ,this, that the House 
of Hepreaimtitives (Mhich had less than a quo- 
ru n) notified Judge Fr.> zie r that thev cenied 
hiA Jurisdiction, and tl^at Capt. Heydt had the 



prisoner under arre«=t by other ord»>rs, and that 
he wis directed to pr« s nt tuis to Judge Pra- 
zier as an excu-e why he • ody of t apt. Wl- 
lia 8 should o^ be pres nte » Ihe case came 
on before Judge Prazii-r. It was argued, and 
im« «iveii for I'eli eratio . ^ow, I wish to 
turn the attention of th • honorable co- rtto this 
provi«»ion of the constituti n und» r wh^ch it was 
cla'med that, in the a'>genceof anv 1 w— and 
smply under aru e, th y had a right to make 
'hato d r I wish th' biO' r ble c urt to bear 
in mind that th ci>n iturio • of the United 
States s different ft-m he const tution of Ten- 
nessee i ^ le. ard o the n att r. t he constitu- 
tion of the Unit d State- provides thai, each 
Hoase, hy its ownru e, > aye. force the at. end- 
an< e o its abscn' memb i-s This is lot the 
const tutun • f ihe Sc:ite of Tpnnessee. I read 
se lion t e llth, a- tide 2d, of the con- titution of 
the Sta e of Tennessee. <-s foUous : "The Sen- 
at and House of Hepes nti ives. when as- 
scmb ed, shall each choos a Speaker and its 
other officer'*, e judges of he qualifications 
an I ele« t on of members, .nd sit up n I's own 
»idjourninenis from day to day. Two thirds of 
each House si al con titute a quor im to do 
bu^iness; but a sm iler number may atjourn 
from day to dny. and may be authorized, by 
1 w, to compel the attendance of absent mem- 
ber- " 

Now, I a.«8ert a proposit on which I thnk will 
n«»i. bfMlenied, that le-sihan i wo- 1 bird- could 
pa 8 no law. This co stitution does not au- 
tnoriz less than a quoru'> to do any business, 
t.nly to a 'journ from d y to day; but says thev 
maybe authoriz-d, dy Zaio, t> compel the atT- 
t ndance of absent members. The framers of 
th s constituti n saw fii no*^ to 1 ave it in the 
br astof the tiighest h use, by a rule, to im 
prism a citizen or it^ember. but they granted 
to the Legislatur. the powrr to do that by law 
in the usual way, by hiving th ee se er 1 read- 
ings in eai h H.ou5>e, and beiig sn/ned by the 
Spe.iker And when that was done, then less 
ti an a quorum could ent rce the 1 w. Hut the 
Legis Hiuio 01 Tenut s>ee have neve • seen ttie 
necessity of the thing, I suppose, an 1 n»;ver, in 
the history of the ^tat^ has anysuh law 'been 
passed. They nave been trusting to the honor 
of the meubers to attend, and n» law was 
passed beiore t is difficulty came up. That sec- 
tion says "that all 'Ourts sh 11 be open; and 
every man for an injury .lone him in his lands, 
goo<i8, pers »n or repi tatton shall have remedy 
- y due cour e of law, and ri«ht and justice ad- 
ministered without sale, denial or de ay. Suita 
may be brought aifainst the State in such man- 
ner and in buun coirt. as the i.egislatur.^ may, 
bylaw, dire t." Now^, st ere an « judg in the 
Scate of Tennesscee who will s y that the e is 
any power in that urant until the Legislature 
enacted a law? It is also provided in the con- 
sciiutlo I that the St te could be sued, but no 
law was passed until 1855, i berefore suit could 
not be broutcht. 1 refer to the ase o the stite 
in Error against Cru chdeld's nxecutors. N w, 
it he houorablu court please, take these two 
provisions of law, w> ich. it is s en are almost 
1 emiciil. There is a deciAion of the Supreme 
Court of Tennes ^e unon th- case. Although 
n the latter part of the section referred t » in 
the Bi 1 of Bighti, it is provided that suits may 
be brought against the State, -still, no lawyer of 
inreiligence was bold enough to bay thar it 
could De done until the Legislature passed a 
law. The oonstirution provides thit b ss than 
a quorum mav be authorized, l>ylaWy to Oiiforce 
attendince or absent me b rs Is there any 
man bold enough lo swear that there was any 
aw? If S), where is it? Is ther any man bold 
enough to swear that a rcSt.lution of the Huuse 
for its own government i-* a law of the land? 
Suppose a y peceding tes&ion had rules for its 
own government. Is chat a law of the land? 
Thev mi^h>. have pa^-^sed a law authorizing the 
Speaker, if there were only two members, or 
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five mombprs, to issue his warrant and brlngr In 
t^ie absHi't membi rs. but they passed no su. h 
Jaw. Now, I ask upon what autho-ity of Itw 
uu Itrthe oonstiution. Pleasant Willians was 
arreste-l and imprisoned? Koue upon Vie face 
01 th • earth 

1 he a guinent }ias been addre sed to this hon • 
orab e court, that in all probabi ity tw -t- irds 
of «he meuib rs pr«S'v t might act. If sworn 
represeutJitives are willing to t^ike an o ith to 
support I he «ons iiution. and right in the teeih 
of that constitution, tosa ' that icdoes no loean 
wh t It says in pi >in English, then thy can 
maWethat sure o an apologv Loss than two- 
thirds cauno do business, and can pass no law. 
lie-' than two-t* ird* can make no • rder that 
any upr^ht, intelligent and tnlightened court 
en declare to be law. This con titutlon tells 
the court how to act, but th s Jaw must be 
parsed accor img t law on three -eparate re d- 
ings, and receive the signature of the Spe kcr, 
then the coa>>iitution says it is the law of the 
land, ih*' ery same instriment declares this 
in pi tin Eingtish. But if it is thought best, and 
lb lieve it is be>t, to pa« a general law, then 
you can en fo ice the attendance of members, 
and can con er > ower on some f>ers'»n to uring 
thi-min The 12th section reads, "ifia- h House 
m y dctennl' e the rules of its pro eedings, 
puni h irs members for d'sorderl ■ behavi')r, 
and, with the ooncurrenw of two-thirds expei 
a inembei-, uut nut a second time tor the same 
off nse; and shall have all '»ther powers neces- 
sary f r the bra »ch of the Legislature of a free 
State." Un'e s you have a quorum, unle^s you 
are organized, ynu can do notrung more than 
adiouin irom diy to day. But if you have a 
quorum, you can det n.'ine your rules of pro- 
cee- lings and pun sii members for disord< rly be- 
havior Wit I ihrt concurrence of two- hir ts, 
you cm ex tel a member, bit nut a ^eco d time 
for the simeoff nse. We have he^ird something 
upon that Si bj ct, and prubablv will again — 
about the powers and duties «nd prerog itives 
of the Legislature of a fee ^t^t.-. No man 
prizes this more highly than I t", tmt I am try- 
ing 10 ad ires- myself io your understanding as 
to what tie Hous - can do and \^ hat it cannot 
do. They cannot do any hiog lorbid ien by th"i 
constitution. They cann t do any thing not 
warranted by t e con titut on. The con titu 
tion tells ns that they may beauthoiizcd&^tow, 
but Lhey cannot do it until that law is ass d 
To how that I am right upo that subj ct I 
wish to read trom C sni g's Manu 1, [counsel 
here re d sec ion '25*1.] Ni»w, an human lan- 
guage ma -e this thim; p ainer? Here is this 
learne<i comme ta or w< ose motives cannot ne 
que-t one.d; he t hes up th s •rovi'^i'n of the 
coiistir.utons oi various >ttit\.s in which a les^ 
num er than a quorum can eXfrci«e no power 
until a l.tw his bee » p ssed. [CounsB« here 
read sections 361 and 264 from Cushi g's Man- 
ual ] .NOW. if the ho orat> e couft p ease I 
have read these » rovislons of the law in refer- 
en«-,e o the writ ot hab as corpus. Now, I ask 
upon what 1 w. hum n o d VMie, it is en orced 
in the bta e of Tenoe see i^re we to be told 
that the rules and customs of that i rbiirary 
power, t e uritsh Parliament are t> be the 
ru es t at sh juld icuide you? You hav<' a writ- 
ten con«t tu lion hat hrows O't and condemn^ 
the drtsp tic and tyrannical powers exercised 
by ti e Hon e o L rds and Hous of Commons 
Why. what was your D.-claration of Independ- 
ence fur? It wa to t row off those chains im- 
po-ed l>y th«- Br'tl8h Parliament W hen our 
lort fath rs came h re a d made the constitu- 
tion, they iin<ie took to p otect the citize . In 
his life, iberty, ana oroptrty against the fla« tu- 
atioiis of t m •. against th . roaring sur.es o 
par y passion, an i t le a;igry aves hat might 
dash over toe country. They have undertaken 



to gnard the rights of the people by a written 
constitution ; and they sav thus far you s-hall go 
and no fuither ; and any judge in the lan«» who 
does I oc ^tand up and pr«itectthis great chai ter 
of t'uman liberty, does not deserv • to be called 
a judg '. Can you impeach a man for doing his 
duty, nowever mu- h it may be again t his w ill, 
because ne has firmne>s and ii.tei<rity enough 
to St mil up to his < ath and t'> hold the chai ter 
of his country's lib' rty m his hand and d'l his 
dut\ ? Is he to he scoffed and spurned tiecause 
he does ibis in the name of the State ? 

Now then, a re>urn is made to that writ be- 
fore Judge Frazie-^. What wa admit ed in the 
argument on th s Question? It was arlmi ted 
that the House had no quorum, that they had 
arrested th.se members. The journal shows 
that when the arrest wasordcieo, they had less 
thinaquor m. But they pa s an ther resolu- 
tion authorizing Capt. Ueydc lo retain under 
a'-rest all th*- refr a -tory members aire-t d by 
theic order. Whit was Jmlge Frazur to do? 
He was bei ween the up, er and nether millstone. 
This constitution says that the writ of ha e^s 
corpus is a constitutional writ, that i' shall not 
be denied. Another provision sa\s that 'f >oa 
refuse to grant this writ, you shall be guilty of 
a misdeme-tnor. Hnd shad l>e iable to nam ges. 
But the Legislature never passed an^ law on 
this subjt'ct; they trusted to the honor and in- 
tegrit> of its members. What did Judge Pra- 
zier decide? He decide i, in ^ub>tance. t'la the 
memb.^rs ought to att:'na, but ih it les'. thai, a 
quorum was not authorized by the law oi the 
lai.d to enforce their atten Mnce; and that their 
arrtst, there'ore. under these idicumbtauces, 
was a violation of the provisions of the c>ris!i- 
tution, no law having been passed couf rring 
on a lower numbtr than two- thins oi all the 
membe s, the right to compel the att' n iance of 
absentees. T.at distinguis* ed commentator, 
Mr. Cushing, says he \^^y right. Wr.y did 
Judge Fr (Zier adjoum ov-r the cou t af er ar- 
gum nt on she lYih and 18th? In or er that he 
might look into tne books. He is su-taine'i by 
M -. Cushmg and there is no authority t the 
c»>ntrary. I deny that the prosecution on the 
part of the ^tate can show a single authority 
where less than a quorum had any -uc'i,power. 
The con-titution gives the Legis a urn the 
power to imp ison persons who are not mem- 
bers for disorderly beh vior; but the cons im- 
tion does not authorize them to arrest i-nd im- 
prison members unlf^s it is done ' by aw.'» 
But it is sai.i that thereare other provi^i ns here 
(hat amount to aw; but 1 refer again t>s ct on 
134 o theCodeof iennes>ee. When Mr. Cooper 
and Mr. Meigs compile 'this Code, t ey thought 
it so irnporiant h >'t the constitution shoiil be 
plainly presented to ever citizen of the State, 
that they made a compilation of its p uvisions 
copied lit rally, rot omitting the dotting of an 
1 or the crossing of a t, so as to preseut thu consti- 
tution at one view, to the citizen, so that every 
intelligent msiu could understand it. But tiow 
can an inte ligent law.ver come to t'.e conoul- 
8 on that it i« an enactment of the L gi>< ature? 
How could any Intel igent lawyer stulti'y him- 
self so as to sav that this is an e n act ui en t of the 
l^egislature? Bui the constitution crea es the 
Legislature. If the Legslatu e undertakes to 
mak a ta^A, they say: "Be it enacted so and ?io, 
section so and so. ' But yet we are 'o i»e told in 
argument that 'his comp lation of th** convtitu- 
ti >n is a law, but i ■ has not been changed. If the 
hoi. or bl «ourtplease, itis SimpL r.dicuiou>to 
say ih it it was ever a 1 w. Mr. Me g> and Mr. 
Cioper never dreamed of sacha'hin;^, nnd until 
this litigation was ^ot up, 1 never liear i of such 
% thing It was not intended to be law but was 
for the beucflr of the peopli It says, ov r htre 
that the Legislature may t^e authi>rized by law 
to compel the attendance of absent membcn. 
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B-^ck ther° it say^ the verv same thing. Mr. 
Cusniijg says that under your constitation, you 
can do no >u h thing until ^t, law i- pa>sea in 
th way that lausare enactd. Th tis whar 
Judge Frazier deoidei ; and you are asked row 
to decide o . your oaths in <'ontradi<aion to Mr. 
C<»«hi g, in ooi tradiciion to Judge Frazier, an ', 
as we think, nc ntruoiction to re i- on and com- 
moi seii>e, chat the j «lge was wronur. .viay it 
pi a>e the • ourt I have ma-'e th s urtfument t » 
show hat Jiidg* Fraz er's decis o » was riirht; 
"WM. ther I have s 'ti«fltd i singl- member of this 
cou t r no', I have made an argil men (that r he- 
ll, vet •) esound andii-refratrahle; a dl n.ustbe 
siiiguli'ly stopid it I shuuld s and h^^re before 
this court <nd mtke uny other argument than 
What I b .ievetobe right, wh.-n J know that the 
"wt'ol - detii s of these proceedings w d i»e i»ub- 
lished and di- ributed tar 2»n ne tr, ihro ghont 
the whob" a d,an » passing into hi tory. will be 
a record of tiie honor or a memento of tne in- 
famy o thos ' participating i«i them. acc«>r mg 
as tru h a d justice, or urejudioe and party 
spit", may li.ve gu ded us in our heverai 
courses. 1 have certanly to • m ch re-raid for 
my h Li acer and giod name to pursue so fatu- 
itin»s a c ur.-e. What I say to th s c >urt will 
prob blv be s anned nnd r« vievved by learned 
a»iddi>tng idhed Juris s of the cou try; n t 
on y «f leunessee. b t el(>ewh re. Will the 
<sourt suppose that I stand here to use sophistry, 
to siultify nnself, a d to innke myself liok ri 
dici 1 us '» for- the o Id? I declare to you 
th it I i:t nd here speaking ^hai I tie ieve b 
fore my <iOd and m count y a- the »aw of the 
land >nd th«* rig t f this defendant, lamwih- 
ing to b • t« ied h\ that t» st. I anr» willing to be 
tried u he learning, exper en<-e and in elli 
g^eiice of »he country, that «>'n view the^e qu s- 
tio s a'mjiiv aud dispassiona ely, devoid of 
excitement; that can rise ab »ve the turm ilot 
striie, and tne angry waves of pa«« i »n KUd look 
to ea on andcom.i-ons use. Agan, if th- hon- 
orable court pleaae, i judge Fr..zi»r to form an 
exiH'ptioii lo the treat me nareo'ded to all o her 
judge ufimia circumstances, thiouffhout tne 
civi ized wo Id? 1 «8 auv nan \vh » his re.id 
his ory or -hoi tolerably conversant with cur 
re t vents, whe her he ever i ear.l of a ju<ige 
bei g im etciied befor • for an e ror m judg- 
meiit? 8ui»pos I am wro ig, suppose we are 
ma in? ;< ridicul ub recortJ for our>elv»s s 
cou sel here before thi<» honora'le court; sup- 
po>e wrt .ire t > wro out to the world as mere t> r es 
li' the luw, that we iton't quite understi'd the 
jyrimsi^, that \!ie don't iindei stand ur c<ns it i- 
tion, tha we don't unders and our g >ve mnent. 
th n we don't uni<ersta d ihi- laws o« the land. 
I HSk, atrai •. is the e anv case to ^e found in the 
TJni ed states or in Eiu'land, where :« j dg has 
l>een itnpet hetl for error of jud^^me t. I re- 
peat to you again, that just as con>c ous ts I 
fee' ihat sooner or la er I shall have to appear 
before the Ju ign of the univeis s • a " I con- 
sci us that Jud^e Pruzler's decision is right. 
I hi jiidgm^'nt IS right ir. makes nod tference 
about the motiV' ; he has done a 1 that the law 
required? Bui suppose his ju<lgment is wrong, 
and SUMP se we ..re wrong, an hH be im- 
peach- d for t at? i hose who pref.* the <harge 
know that he could not, lor thev sserted tha 
he willf liy, maliciously, uloniou<lv, nd 
cornptl is.*ued he writ, dis h rged Wil'iams, 
and issued his arrant a^ain^t ( aptaiu Hev C 
Tbey knew t at he cauTi not b» inpeach d 
•without corruption. [Judg^^ Gant here rea • a 
por iono the decision deli vend bv bief Jus- 
ti«e i\ei»t, vvien upon th*-' Suprem- Bench ot 
the St te of New York, in th- c tse of Yates, v. 
Lansing * eginning at p&ue S89 vol. 6 Jo m 
son's t eports. He a so read fiom 2nd Bla k- 
stone, p 1145 1 Now, may tplea-eih. ho ora- 
ble Co r<, the reason uf this wi 1 be apparent. 
Bo ne mtmbers or this court b long to itie le. al 
piofe slim.. \ judKe has sworn dities to per- 
o rm, he has his sore places, if they can be 



cilled sore places, he can judicially, know no 
man, frie d or f e, he mf st take the law as his 
guide and end* ivor to find out what is right It 
v*ould inieed. be cr el v, if we had a i overn- 
ment har would pu^l^na judge for doit>g his 
duty. The juctge should not yield to popular 
opinion. What ma be popul'>r to day may be 
Uf^op lar to-m r»-ow. If te judiciary have 
so tar forur tten tbemselv s a to turn from the 
liwand loo)< to outvie pressure, th n human 
liDertj; is g<.ne. The fraoers of our gove n- 
ment intende* that the judges should look to 
the law, and thati> why they pjovidtd lor the 
sanctiiy of an o th, and that, is the re..soii why 
you doff yoir Senatorial oath ai d take on the 
oath >ou have tiuenhere hb judges, that the 
law a d the evidence shall be heird and he 
law administt-rel in itw purity. If I know this 
cou t lam warranted in b«:^lieving that ev» ry 
member can rise to tne dignity of the court and 
look to the law >nd th) testimon., and try to 
discharge his duy lo hisG dam roh s<oui try. 
Wnat more could Judge Frazier do on that sub- 
je< t. Itis i'aid there i> a ooospirac T I< there a 
member of ihis court thai can lay bis h^nd on 
his heart and appeal to the living God and say' 
that that conspiracy is proven, or that Jn <ge 
^ razier is connected witn it? Thev huve sig- 
nally f iileil to prove this. It was a m re chim- 
era, existing only in the brains of some persons, 
oi i I some of the niwspapers, but Judg«' Fra- 
zier is not proven to have had" any connection 
with it. What witness says he had any con- 
nection with it? What witness proves h m to 
have tieen in anv caucus or any meeting? Is 
there such proo> here, that any member o: this 
court cou d sw> ar and put it on r cord befoie a 
iiviiiztd and intell gent world, that he was 
gniliyot'such a charge? Now, is the curt 
t ome own o lo v, is there any man who st wids 
h> re with a law license in his pocicet, so reck- 
l< S'' as to say that here is any prooi wha ever, 
in connect o wtth ihi> caarge? Suppose you 
bhoul'i b< lie\e me to be a stiik in the 1 w I ask 
you to point out a witnes^ that proves ones mJe 
improptr act on the part of Jud'.-e Frazier. 
w hat wi ness points to a circumst'ince>howing 

orrup ion i i office? None, whatever. The 
framers of our government wisely provided in 
the power to imptach that it shoul«< be for cor- 
rupnon id otlice; and I wiAh to turn \our at- 
tention to thtt rovi>ion of the consiiitution. 
i'h fifth ariicle of tne const tution pro ides 
that "The Uou eot Bepre>en'ative!i <halhave 
thesoL' ..owerof imp achment. * * The gov- 
ernor. Judges of the Supreme Ck)'ir% Ja-ig s of 
in erior cou ts, < hanctillors Attorneys for the* 
St t , and S.crt-tary of v>t ite, shall be liat»le to 
impeachine t wheu< ver they may, in the opin- 
ion of the Hou e of Repiesentatives. commit 
any crim in th« ir oflic al capaeity, u h « h may 
require di qu lifi* at on." Whenever a ju^^ge, 
in his otbci >1 capacity, has committed a c ime, 
which, in the estimation of the House of Repre- 
sent .tive^, requires remo«^al, they can imptach 
hi . TheSenat tri shim;i f» ndgudty he 
i remove and disqua ifled. Wha theu? Th- n 
he i^ to be tried beuir* the orduary c urts of 
the CQ, ntry f..r that crime. Now, supi ose you 
was to find him guilty «ind remove him from 
otiic , and he is turned over to thf] criminal 
courts to be tried; I ask you, to be tile i for 
w . ? Wc*u< h ue r quired to ir>iye u s la- 
nooence? ^o s r. The law p esuroes ev ly 
ma to be innof'ent til he is pr ven to b** cth- 

r ise. 1 1 there is any ho es doub in the 
minds f the jur , ihe prisoner is <ntitie to 

II a qui ta But, I ask you wmre s th re 
a Ri - u par ici oi proo in this ca^-e? Toere 
IS ot a witues- ihat ints tocon<pi acy. To 
cony ct a man t consp racy, of orime, a>td cor- 
ruption, upon such It o«'f as t !'«, woul i be a 
loiil evi , ^t in o . the esoutche n of the 
State and the records of this court. But ttiis 
court nave no'r forgotten what right anu reason 
a e. The human heart is proud of J astice ana 
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libertv, and ' ts rig^i t« . A'^ d can a man be con - 
victed and consigtled to infa • y and isjgrace 
by no mor" te-ttmony than this, by mere whin- 
Bic 1 passio'i and anger in the absence of proof, 
and dev<»id of reason? Aff >iin, if the ho oraole 
conr. I lea-e. what has Judge Frazier done? 
This petition for the wr t of ii b-as corpu.- wa«* 
preseii e I to hi 'I ; he h.id !0 act upon it. Wil 
noi/ every ra n oi you agree with me iha^it wa^ 
righr f.i. him to do what his h.nest convictions 
of ritfhttttiu duty required? 1 »ppreheiideve y 
niemi>fcrof this court wi 1 say so. If you should 
believe th;it Judge hraz er wns mistaken a- to 
the law, I ask jou what reason >ou nave to be- 
lieve that be a ttd oorrup ly? vr hen the late 
tL'rribl- oontlict arosf in the co intry, the judge 
quitte<l his business a d i ok the sc mp fo ttie 
cause o is government and his Aa^, and he 
never t rsook it in its darkest hour of (rial atul 
danger. When, on account of his pos tion and 
his lova'ty to Lis go\ernment, he is reduced to 
abjcit circumstances, to poverty and rags, and 
has to fl\ frum his home, ^i^nd his lamily us to 
follow ium, and when the military government 
nnder Mr. Lincoln was trying to be reeon- 
struc ed, her * he wa^ one ot tue first men to 
take oilice, when it was unpopult r and danger- 
ous to do so; to uphold and m lintai > ih>^ flag 
and integ. ity of his cou try. He was the first 
o e to -t p in to sustal the State g<»vernmen , 
when it was dangerous ami unpo u'ar ooccupy 
6Ui h All a iiu ie. Do mon act without mo Ives? 
He was « ne of the flr-t to take otfice: he did 
sot come n at the eleventh hour, but he came 
in at a time tnat tried men' ^ souls; be came in 
at a lime before the conflict was <:etiidtd, ^ud 
eudeivo ed to reconsirutt the State govern- 
meot What motives di « he have to cliange 
his f0im«.r opinions and hab^t ? I ask you 
wh t motive iie could liave to t rn round 
and trv to destroy yonr government? None 
upon nar h. Rational men < on't act wii-nout 
/Olives and there wa^. tv ry indueemtnt for 
bim to stin * by that gov« rnmi nt lor v^ hos ; in- 
tereat.^ he had so m.iniully battied in the h 'Ui 
of us trial and daniter. And when victory ha i 
perched upon its bin%er, aid when its flag 
"Watte fn»m oeean to ocean, wnen arms were 
laid down and peace was restored, was there 
any mo ive then for him to forsake his flag and 
his government and go over to the ♦-nemy? 
But tiiey say he wan ed to break up the Stite 
government by impedi g legislatioi. 1 nm 
not wil ing to say that that man is a traitor 
to his counry who kft the mountains ot E ist 
Tennesbfc' , who left his wl e and his children 
when reb 1 bayonets were thick around him, 
"Who pased over the mo iin tains ad 
we>.t to the government he loved, and 
share/i its fortunes and its misfortunes, 
and periltd his life tor its deense. Nor do I 
Qoubt c e patrioii^m of Capt. t leasant Wil- 
liauiS to-day more than I did two y< ars ago. I 
don't d< ubi that he is a pa riot, that he w^ves 
bis country, tmt he did no like th po icy that 
was being pursued here, and bta^ ed away. In 
tnat 1 think he did wrong, i»ut I am not w.lliug 
to S( e a man who periled nis 11 e and his all for 
the defense oi the flag of his counry, traduced 
and si intiered, nor to hear it aid that he is not 
a patrioc because he cannot subscribe to every 
^hing that everybody elte wants h m to. But 
was th re any issue pen<iiMg at ihis time in- 
volving the dl^ruption or the breaking up of 
the state governm' nt? I think not. The Con- 
stititnii-nai Amendment, wa^ passed. I had 
thought hat the 6tate government was inau- 
gmated in the Spring of 186. I had tho ght 
thai >ou tiad all the machinery o St t^g v- 
ernmiBtin motion, an t thit the OfK-a'tization 
Was complete. I did not understand that 
whether, n a particular day, you raiifled the 
new Oou-titutional ^mend • eiii proposed by 
Congros, or whether you reiused to do it. that 
eith* r alternative could involve so disastrous a 
result as the brea&ing up of the State govern 



ment. T think the State government was safe 
and secure 'n eithecise. Why, ym mighfe 
as well >ay that ihose Governors of Northe n 
states who "efu-ed to ca 1 t gether th ir e- 
spective Legislatur-'s beiOre t le re ular time^ 
tor ratifying he Ck)nst tution 1 mendmeat, 
were set king to break up the Federal uovcrn- 
m nt. It iir plied nothing more than a cHitest 
be' ween rival par'ies Vvitii thatto 't«^t Ifaave 
no hing to do Capt. Williams choose to ^tay 
away; b wa afre^ted with ut autho ity of 
law. and in violHtion of th •- «on>tiriition And 
why? Because it might be unpooul r to do so, 
s oull Judge Frazier vi»lite hi > oath to the 
"^tate and flufTer h mself ^o be impeached and 
su jectel to a civl suit tor dmag'S, f >r not 
ranting 'he writ? Why, I say, should Judge 
Frazier turn a deif ear to a m tn who had 
f >nght for lour year!* in the tiehalf <if his 
country, who had slept on the tinted fill, but 
Wh > did not happen to be in accord with rho 
gov rning power-, in refer«»r ce to n ques;io i of 
put 'lie policy? I say that if he had done it, ho 
wou d hav" been a holiow-headed mm. and 
that he o ght to have been Impeached and im- 
pov rished if he hid yielded to those who 
counseled thi^ course. 

I have said thus mu h, if it please the court, 
to -how that Judg-j Frazie did his duty, that 
he decided this question right That 1^ the q es- 
t'on lor you to decide I know tnat you nave 
the r pu at o-i of this man, • ou l-avi; bis h>uor, 
y<»u have r is right to hold oflice. you have not 
only A{« reput tion but that o his fam ly, in 
yonr hands. But this c untry, this govern- 
ment, and thosH to cme, will i injudgM>ent 
ui on us ill, and the great God o th^ n iv- rse 
wil judge us a 1, and chat before long, i first 
beu««me ac lU i tted wi h f at man twenty- i ht 
years ago Going over that length of time, I 
•im almoni»>hed upon reflection that he and 
twoo'h'rs are the only two living mem "rs of 
the bar as 'awyers or a- judges, from Knox- 
viUe to the ( umber and Mountains who were 
then<n the $-tage of action when I tirst btained 
a law 1 cecise He has inainiained a good and 
unbl< mif-hed cbaraor,er. No » an in the state 
01 Tenne se>^can i rove a better onaract r; not 
only a character for morality, but integrity in 
all his relations in life, both pub.ic a d private* 
official and oih rwise. Now, it the honorable 
court please, a fiw words and! am don^^, for, 
perha.'S 1 have detained the court coo long I 
llnded to the fact that hv must have commit- 
ted some crime in 'is olfloial cnpacity lo au« 
tiiotize his impeKchmeni. Am lb rneout la 
thatsuppositi n? I w.sh to direct you •• atten- 
li'm t.» a lew things t>y way of pieiiicat ng an 
argu nent lor my associates. I turn o the old 
constitution of 796 [I'hespaker here reul 
from he old constitution.] undc the constitu- 
tion cf 179^ s )me cases of imueachmenr came up, 
and general i y grew out of party politics » nd per- 
sonal prejudices Much time and money had 
been sp nt in trials of imp achnient a'>d ih re 
h'd he°in no c nvction in Tennes-ee When 
the convention cf 1834 met to revise the oon-ti- 
tut on, they intended to put out of the way 
s ch flimsy pret-'Xts. In the con^titu ion of 
1834 thev CO finet impeachment to th • <iOV- 
ern T, Judges o' the Supreme Court Judges 
of inf rior courts. Chancellors, Attorneys for 
the state, Secretary of S- ate, and to such c imes 
as would jus ify removal from oflice. If Cir- 
cuit Judges, Chancellors, Attornes-G npral, 
ex>mmitted a certain class of mi demeanors, 
they m'ght be mdict d n a cir 'uit ccurc and if 
found guilty, removed fi om offic«. The framen 
of the constitution contlned impeachment to a 
few officers onl/ In the constitiiion of 18 4 
ih^ word "misdemeanor'* is not used as in the 
constitutio of 1796. They intended to confii^e 
it to iLe highest cr m s, such as wo Id jus-ifv 
impeachment. To show that I am right, I will 
turn to the sixth section of the coustituiion. 
The framers of the oonbtitution well knew that 
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a crime must be commlfted In »n official onpao- 
Ity, w illf nil and corruptly, t • jus- ify iirpeach< 
meDt; Hnd they saw th t officers must be gni ty 
of mal-priiCtices and otber things that ought 
XL< t 'o be tilerat d in t e judici«l ch .rH<-tir. 
Suppose ajU'iKeis imbecile, or is a drunkard, 
or n»gl»cts his l;usine<«, refuses to hold his 
cou ts or anv thing of that sort, then thpy have 
pr«ivi''ed lor his lemo^al Unde the old co - 
fltltut on, you cou d remove a judge for any 
thi g you pbas d, but unde the new c ^nstitu- 
tifii, impeachmen s a e ronfi ed 'o crimes of 
tne hi best character; and wh* never the judge 
committee) one of th m, he mu-t be impeach d 
Now in th s case, what crime is charged? Per 
liaps t is argument can be better aadr»'.»8ed to 
that portion of th<: court who are i. embers of 
the bwr i han to those who a'e nor. at all conver- 
sant with legal s'aUites. and are not acquHinte ' 
with the pr>iceedings • f law. What offensn is 
chart(«d here? Thev say th .t he w^ llfuUy, ma- 
livioiiely. felooiousy. and c-.^rruptly. issued his 
writ Of ha eas corpus. How cm d fe'ouy be 
predicated upon such a thing? Wher*- is the 
proof? Now, they say the judge disregarded 
the return made by Gapt. Heydt, aod disch irged 
Willi -ms wiilluliy, maliciously, felonious*y, 
and corruptly, ana that theref »re he wa> guilty 
of a high riiiie. Wt at crime? In what b lok 
will jrou And it? I will Mgr»e that it is wro'g 
for a judge o be C'>rru t in any i.ni g, and you 
will agree to it as risrht for a judge to try to do 
right under all circumstances I believe we 
ha>»ha-t had experiences of he evils incuiTed 
by a disregard of the constitution and the 1 ws 
02 'he ian tha ou.;h('. to te co this genera ion 
and generations f >r all t me to com*', a ^alutary 
le»soQ, o wu : that the constitutum and la^^ s of 
the land ^hould bt» obeyed, a d that *he ri<rhis 
of the people s* oul't n« t be disr gafded. What 
oriniehts he committed? I cannot introtiuce 
to you the proof The d tendaut cannot prove 
a n native But I say. so far as th s esti ony 
is uoiicerned, Judge Irrazier stands unst dned 
and unspotted to day, as he evi r was. They 
knew it w.te necessary to (> it in the wor I felo- 
niou 1"^ . But in this case it was impossible ibr 
it t » mean any thing For a man to tsommit fel 
ony in i-suing a leg '1 proces-* I He mi^ht com- 
mit 'e ny by stealing a le^sal Mrocess, but he 
could not d » 1 by i«« ing a ega' process. J hey 
6a that he act d crue 1 toGapt. Heydt. Then 
my d stngmsheil friend on tne other side w n s 
to mtKe sport of his kindne s to Capt. Heydt. 
It c uld tMj ver> rea onablj explained by thing- 
that occurre I be. ween hiin and C«pt. iiey<it 
intim*> that tried men's soul-*. » hey tried to 
make ^p rt of his offering to lend Capt. Heydt 
t«M d > lavs, and sav that perh it s Judge Frazier 
did not want to punibh him but Judgi^ Frazier 
believed thit Capt Heydt was a German, had 
fou/!hi in t e Federal aimy and had'ione what 
h supp sed \\as r g»'r, an 1 trie eforedid not 
Wiint L ' impose a penalt> and forfeiture upon 
him Bu tu y sneered at Judge Frazier be 
cause he off rtd to loan hiir. the monev. But I 
wain to fihow \ ou w at he hid a right to d >■ 1 
will read section 3754, trom the Lode, on the ha- 
beas corpus "Uisobedienceo' iheoiiginal writ 
or any subs quent order thereo<i, subjects the 
de enda t tocommitm nt forcontempt. an 1 also 
01 a forfeiture of one thousand <lo lars to the 
jarty aggri* ved, besides rendering him liab e 
lor all ua iiages sustained in consequence of 
suhdisobe ience." >iow. lask this honoiable 
court, il, under ail the circumstances, Judge 
F azterdid not act with extienie kin iness to 
Capt. tiiydt, an \ what ju ige coul<l have done 
moi^e. By ref.-sing to obey the writ, Capt 
H« ydt wa s bj- ct to imprisonment and the in- 
fliction of a penalty. Bat Judge brazier t)< k a 
humane vi w of it b'C'iU*e he sup loosed the 
G« rma'i had do e what he suposeu was right, 
and yet Judge Fi az;er is laughe at for offering 
to loan money. Judge I* razier had read .S74t) 01 
the code. If the petitioner will waive, in 
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writing, bis right to be present th<^n the court 
can try the case in his abs nee. But Judge 
Frazi T, considering all th6 ci-< unistances, d d 
not require his presence. Pc»ha sit w s be->t 
when jealousy ad ex-itement existed in the 
publio mind Perh ps that is the reason Judge 
r razier did no' enforce the attendance of ihe 
pe itioner I allude co this thi >g t • show th it 
Judg« Frazier, us fares po-s bie, was agdnst 
us and in favor of the othe • side. Hi^ fee ings 
were with th- m, but his dufv la the otht-r way. 
Now, I shall not trouble the h norable court 
with any morerererfn<-« toauthoiiiie . I have 
summed up iu this irregulr way it nas been 
m yj pur' o>e to iry nnd present the law. rather 
than mal^e a spechin t e case and if I have 
any dutv.at a I here, it is to my <-lie t, and it is 
to pieaent id^ case, to present the Imw of the 
case, and th • facts o the case 'othe judgment 
and consideration of this honorable court. Ii I 
have failed to satisfy this honorable eou>t as to 
my position, i I have failed 10 sHt f-fy them th .t 
this defenlant ought to be a quitterl. th. fault 
is in me, and not in the CHUse ot my client. The 
fault TS becau e I have not theabi'ity to pre^^ent 
itioyou as t shonni b done because I have 
not wot the force of character und ih«> orr«of 
log c and leg 1 le r»ing sufficient to present the 
case in its true bea ings Kvf ry man can un- 
derstand reason. I aw is fcmded 1 pon reason, 
and common SC' se and justice And if 1 have 
ailed to convince this honorab'e couit of the 
iust ce of my client'.- cau-e. that the 1 tw is with 
him— I say the fault is i«» m\ self, a- d not in his 
cause. What^-ver may be your decision in this 
cise, if the honora' le coui t pleae I h ve tried^ 
in ray feeble way, and in this lesultory manner, 
to pres nt tnis C4se honestly andf frlv . I have 
not insisted before this • ourtupon a single prin- 
c pie of law that I don't conscie iiou>l> believe 
to I e so xnd, as 1 1 od you be ore, i would 
be fiolish if I did so to put myself up<m n-cord 
to be recognizt d m f t ire as no. unaeistanding 
the laws of my country. 

I have presente 1 these principles of law to 
your consideration honestly and fairly, andjnst 
a> ' believe they are. It is tor you ti> judge be- 
tween mo ai d the counsel on I he other siiie; or 
in oih r words it i< lor you a true deliverance 
to lu.ike, between the peop e of the State nd 
tne defendant whom you have in charge and a 
true judgment render ac ordin/ to the law >ind 
<he evidence in the case The State is hs much 
interested in the ae^uittilas in the conviction 
of Judge Frjzier. Yo r law, lounged upon the 
divine Uw, prefers that ninety and nine KU'lty 
pers >n8 go iree and unpunl^hed rather than 
th .t one 1 .noceiitmaa b p n bed >our laws 
pr Miicated onthatgre itdivi e njunrtio'i ; your 
sovereignty and your St t^', do not HUthorize ou 
ioconv<cta man unless the pro f xnd the evi- 
dence show him 10 be gu I y. Having made 
the-'C .^ugges ious, if the bono, nble c )u 1 1 lease, 
60 far ><s I am conc^^rned aft- r m a!«soci<>tes 
have addressi d you, wh • can do it much be ter 
than I can, we nust leave onr cause, trusting 
triat the lawM of the lund may b jus ly admin- 
istered and wriatHver >nur jud ment in this 
ca&e may be, we mu^t i)OW to it i » reverence. 

Mr Maynard here srjit d to the cour- that 
the dispatch irom the t'res dent of th • U-ited 
Stitetoth Gover. or ot Tennessee in July, 
1865, which Was fubnitted by G^n. Thomas, 
Has manifestly imperfect, and offe ed the fol- 
lowing as a ooirecu copy. 

The court then adjourned. # 

Washington, D. C, July 10, 1885. 
To Gov. W. 0. BrownZow: 

1 tope, as I have no doubt you will see, that 
the laws passed by the last Legislature are 
lalthtuUy executed and thit all il egal voters 
in the approaching e'ection be kept fr m he 
polls, and that the elec ion of members of Con- 
gress be con uo ed fairly; and whene er i. be- 
comes neceasary for the execution of the law. 
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snd the protection of the ballot box, yon will 
call upon Gen. Thomas for suffic ent military 
force to sustain the civ l authority of the Stare. 
I have just read your address, which I most 
heartily endorse. 

Andrkw Johnsou, 

Preside, t U. H. A. 
I, Andrew J. Flet<jher, 8' cret »ry of 'he State 
of Tenne-see, do certify "hat the foreg- ing is a 
copy of an original telegrapbic disi-i'ch tr'm 
the Presi<^ent of the U ite<l St it«s to the Gov- 
ernor of Tenne&see. as th^ same wa« cf)rrected 
and re pea ed by the operator at Washington oi- 
the riav succeeding it^ date, a correct cop of 
which is now on tile in my office. In testimony 
whereof 1 hive hereun o sub-cnbed mv ofli ial 
sfgnnture, and, bv orde-- of the Governor, 
athxe t t'le great seal of ihe St* e of Tennes-ee, 
at the Department, in the city ot N snvi le, this 
27th of May, 1867. A. J. Fletcher. 

Secretary of Siate. 



TUESDAY, MAY 28. 
All the memberd being present, and the 
minutes having be-n read and approved, the 
Hon. Horace Mayu'ird proceeded to address the 
court on iiehaif the State. 

SPEECH OP HON. HORACE HAYNARD. 

Mr. President and Members of the Court: 
May it pU-ase your honora, J approach the arj?u 
ment of this case uith a profound impression of 
it- importance, and a corresponding sense o 
my own in bility. 'f he questions involved are 
funiiamemaL in their chara-ter, going lo the 
foundations of the govern ment. C/pon their 
determination depen ts verjr laig'ly the uture 
rela ions positiv*', of two ot the hree ureat co 
ordinate aepdrtments. Private character, per- 
sonal ii't rests, do not enter into the inq iry. 
A great principle Is at stake, und the con-^e- 
quences of it? m>intenance or iis overthrow 
will be enjoyed or deplored long alter the de- 
ft^ndaiit thurefrtctory obj.^cts of his relet", the 
humb eotti ial, the -ubj ct of his punishiient, 
the counsel, the court, h 1 the actors partici- 
paiitig, shall have passed away and heen for 
gotte '. A precedent is about to be establiahed 
of the highest moment. 

It is •'i. controversy betw« en the Le islature 
andthejudici ry. The Legislature n-ists u on 
its rig .1 of exclusive juri diction in all mitters 
connected with Its ow proceed ngs, and in the 
discipline of its men ber.> as snch B^ r the de- 
fenuant it is contended that the judiciary has 
the power to review the pro eedidgs of the 
Legislature and if erroneous or 1 legal, to de- 
clare them void and disregard them, and to 
interrupt the proceedings by an exhibnion of 
force J5uch«asth action «>f the defend an in 
*this case. The House of Representatives, 
throng*! its Speaker and executive officer, pur- 
suant to a formal resolution, was engaged in 
the dis ipline of its own refractory meuibois 
two of whO'U wcTe in custody under he 
Speaker s warrant, the f -rm.lity and regu- 
larity ..f wnich are not qne-<tioned. The sheriff, 
with an a mel p J!!se, is sent by he defendant 
to rescue and set at liberty ne two piisoners. 
and to arrest the executive officer of the Uouse 
of Repreentatives, bv whom, under the 
Speaker's order, m conformity with a posi ive 
resolution of the Hou^e they were held m 
custody. This was done^ It is written, decrees, 
even attempted to be paliated. It is justified 
as a right and pruper exercise of indicial 
power, and within the jurisdiction of this de- 
fendant's office as Judge of the Criminal Court 
of avidson It is for this high c > rt. this ulti- 
mate tribunal of the c(»nstuut on, to decide 
whether th. separate House> of the Legislature, 
oa matters relating exclusively to their own pro- 



ceedmgs.are or are not independent of judicial 
controL It. by your judgment, this piece of inter- 
meddling is re'mked, thert will be an end o- all 
such judicial assumotion. If, on the other 
han *, it is suffere I to ptss unreproved., a bad 
precedent is e^ta^'lished, which there will not 
I e wanting bad m n fnongh to fliow. A dis- 
organizing necessity wll always be ready to 
contemn the auihority of the HouaC, and lo 
lesinta'l efforts at discipline, by writs of ha- 
beas corpus, an t injunctions, and oivil actions 
fordami..'e>. and riminalprosecntioMS agdnst 
their fellow members and the obedient olncers. 
In such an inquiry, character and motive, and 
"incerity of belief, are not el^menrs, anl cannot 
be reuarded. It is, and ^an be, no j ust def- nse lo 
the officia , who ha^) invaded your just and right- 
ful powers a'»d privileges, to ur;re that he has a 
wife and children at home, i- exemplary in a'l 
the private reJatioi s of life, has bo ne his 
honors meekly, an \ discharged his public da- 
ties to general acceptance, that h- sincerely 
believes in his a thority to set at nought your 
action, any more thtn it could have availel 
Judge West ri. Humphreys, as ^ detense to ttte 
treasons jmd o'hi-r high crimes »nd misd*- 
me^' ors where f he was impeach'»d, to urge 
tne purity of his per on 1 cna'-ncter, that he 
had been an ace ptab e offic r upon the bench 
and the sincerity O' h s be ief in the doctri e of 
seee^sion ami all its frightful roro larivs ; or to 
take a higher examo e, then ^aul c Tarsus 
could be excused for his perse ution oi the 
< hristians at Damas -tis by reason ot his un- 
burn ished moral character hiSgieatlear ing, 
f.nd his full convicti n t'-at he ought to oo 
many things contrary to the sacred name. As 
well raigh tfte mariner hope to e cape ship- 
Wreck by pleading his wife and chi dren, his 
character as a ma-i and a seaman, and hi< »-in- 
ce e, ttiough erroneous, conviction concerning 
the p iiits oi Ihe comp'SS. He was war- ed of 
the dangerous reef; he mi-ht have extminel 
the charts, and con-ulted the i> lor^^ ; he 
trusted to his own j udgment, and his error is 
Jatai. 

I propose an examination of the law appU- 
cable to the facts of tids case, an i whitevcr of 
ability I can command, and with t.iat care 
which a case of such momtnt requires, and 
wth all attainable brevity consi^teni, with per- 
spicuitv. 

The history of the extraordinary session of 
Juiy, 1866, is identified very clo^ely with the 
hi^tory ot the pref-ent State govern men-. As 
we have been told, more than once, m the lourse 
of these procetdii'gs, our State a a consie- 
que.'ce ot the reb Uion, had been left without 
civil govi rnment, h d been stripped of all pro- 
tection oj the law. The friends of the uovem- 
.nent, the law and Union men, had put fortb 
their t fforts lo re-est .b i>h c vil govern m nt in 
Tenn< sse-, by what, successive steps, it is not 
T» cessary for me to recapitulate. Th y i-e- 
estiblished the constitution, placed an Execu- 
tive in ihe chair, cl thed the judgts with iheir 
ermine, and s-ent re i res matives to these two 
halls of legisla i'»n. It is n -t nec« sstry, further- 
more, for m to s y that, from the i^e^inning 
j.nJ at Cich successive step, they were met by 
virulent opposition and h )^tility; yea, ^ome 
wh » ought to have lieen their friends, were in 
the bad of their opponents. Ir- is in pro jf that, 
at this very time, when the Leg sl^ture was 
called t^KOther. th '.re was a scheme on toot lo 
overturn the governm nt, and to set up anotner 
in its pi ace They wern dis-atisfied with it, 
disconientel, angry, bitterly hostile. Th re 
was precedent already in existence, wbicn. we 
are told, they were preparing to follow. Ttiai 
p»ecedent is found, may it please the court, in 
ihe 17th vol. of Cartvr's Decisions of ttie So- 

freme Couit, and in the 17th vol. of Howell. 
t is the ca>e of Luther v. Boulen. That pre- 
cedenc is yery li structive, and shows how 
history repeats itself, oftentimes within vary 
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limited cydea. [Mr. Maynard here read iiom 
the authority relerred to.] That, genitleiiitii, 
is th»* h story of the Rhode Island movement, 
which is known in history as the Dor - rebellion. 
How far ir was like that given here hy th) 
witness and one of i.he counsel, yon can judge 
aa well us I, tor you heard the testimony. But 
there was an u fO'tunate leature in that pre- 
cedent an uncomtortable element Mr. Tho«. 
W. Dorr, wh » ha i been ele ted Governor, a 
man, I may be permiited to 8<iy, of unblem- 
ished chitracter, ^n old citizHn, and o« seen lant 
of the old Koge" Williams lamily if I nay u-e 
the rerms. found himself a fel m in the peni en- 
tiary and, unle s I am mis anen in mv recol 
lecti n, died there but a short time since, a 
oonsuramation not devoutly to bedesir d. [Mr. 
Maynard here re id from the dec s on pro 
nounced by R>ger B. Taney. | It wi 1 be re- 
membred, with reference to our stite govern- 
ment, that C ngrtss had not yet admitted our 
Sen t >rs and legislators. It had ta en no step 
whatev»'r to tecog^aize this as he establishe«i 
government of the Sca^e of Tennessee. It was 
im porta 'It, therefore, lor those pa ties w no- 
were seeking o overthrow the eovernm^nt, to 
prevent such a recognition, to prevent the Gon- 
gre s of t.e United States from recognizinar in 
as the tstablshet government of the State, to 
prevent it f om being c othed wi'h tnat hish 
sanction wbi h sucu a recognition would give. 
Th re were lawyers, legal minds, men f tmiliar 
with these ca>es it the he^id ot this m jv- ment. 
They un ier^to d the importance of a recogn 
tion or non-r> cognition by Congress just as 
■well then as they understood it after *vards and 
they were soh<miiff, coitivin^, nurp >sing. 
intending, that there should not be such a 
recogni.'ion of Congress after the end of the 
war. Congr ss had seen priper to submit a 
proposition by which the government of the 
several States that had been overthrown by the 
rebellion could be recosrnized, and their Sena- 
tors and Representatives be a-imittd into 
Congress. That proposition was emb >died in 
an amendment, known as the fourteenth article 
of the constitution of the Unined States. It was 
not a final and complete ratification of that 
amend nent by enough of ttie States to give it 
validity as part of the constitution, and s > made 
binding upon all; but it was a pr po«i ion sub- 
mitted to the people, through their prosier and 
recognized organization, to say whether they 
accepted ic or not, and if they did accept it, as 
frir as they were concerned, they would be ad- 
mitte I to the right of representation, no matter 
what might or might not be done, by the otier 
States. This . was perfectly well understood, 
and the object of the scheme was to preve it the 
acceptance of the proposition offered bjr Con- 
gress— to prevent any action that would signifv 
a compliance w th it on the part of ihc p.iopl'e 
of Tennessee, through th^^ir proper organiza- 
tion. Why that aim? The object was tu over- 
throw the State govern mens, to turn those out 
of power who had established it, to ovr-rsl iw it 
by an influx of rebellion ad tre son at the 
ballot box. Outside of Tennessee a higher 
game was played, looking to the control of rhe 
entire country, a scheme which one of tue wii- 
nesses has told you was blighted by the blasts 
and untimely frosts of the autumn of 18(.6. 
Those great Northern elections put anendto 
thatbcheme. I am speaking o things asihey 
existed at the t me when you were called to- 
gether here by ihe Governor to aia, in th^) name 
of the people of Tennessee, upon this proposi- 
tion— these conditions, these terms, that had 
been ottered by Congress, in the name of t e 
people of the United St^ates. Why, counsel 
spoke disparagingly and tl ghtingly of an 
attempt to establish evidence of a conspiracy 
for that purpose. Why, if a conspiracy was 
ever proved in any court of justice, it has been 
proven in this; a conspiracy; embracing not 
only both Uouses of the Legislature, but out- 



siders, men surrounding it, men wttb were 
coming into your lobbies, and high officers, md 
trusted men. We have had put in h»re, from 
one holding a position m Congress, a letter, in 
which he urges his correspondent to try and 

f>ersuade a friend of his, a member of the i egis- 
atiire, to counierfat sickness and to stay awav, 
saying in that letter, th it it will have thi^ effect 
to keep us out of our seats as members of Con- 
gress, it will have the effect of keeping Ten- 
nesse*^ unrejpresented But it is a matt r of no 
moment, it is a th ng of no consequence, let it 
be done, and suchi^ the intimation, "y.»ur 
aspiring and his asniring shall be met and 
s tisfled; a way >hall ne oRened for you if you 
a<>complish this easy, though lmport.an\ part in 
rhis drama." A. conspiracy I Mtmbersof the 
Leg si ture come here in obedience to the sum- 
mons of the Grovernor, going to 'he Treasurer 
and drawing their pay. but appearin< scarcely 
ever in their seats: goins: to the door ot t e 
House, as we are told, to v<ee wheth r their 
coming in would mak»- up a numuer bupposed 
to oe II quorum, and if it wo Id. di^aopearmg 
and h ding awav irom the officers sent in pur- 
suit of them. Members change their boarding 
i.ouse in this fti y thr e or four time- a day. in 
order to elude the vi/ilamje of the officers that 
the House had sent out to bring them in and 
keep them at their posts of dut/ ; and finally, 
when that hope seeme 1 to have disappe ired, 
t iking the wini^s of ihe evening and the morn- 
ing trains, an I hurrying off to their homes. 
Why, a more oalpao e a m >re complete, a more 
obvious case of conspiracy, could noc be est.b- 
li&hed; for, mark you conspirac^r, like fraud, is 
a thing done in secr^^t, a thing not done in open 
day, as murder is sometimes done and robh ry, 
crimes that indica-e a bl ody and m^re defi^int 
temper of mind. And m ire than that, th;s con- 
hpiracy was known to this defend an . And 
here X will remark, tiat, if we had ♦••een aware 
of the evidence which the defense intended to 
Introduce, and did introduce, we should have 
thought it uunec.essary to have cal ed in a 
single witne?s ui)on tnat point. What we were 
seeking to es abiish, infe entially, was this, that 
this conspiracy was— must have oeen— <nowa 
to the de:endiint. This is proven po itiveiy, 
clearly, unequivocally, beyond a shadow of 
dou »t, by his own witnes-j that h-^ i .troduces 
here, who tells you that m the first Saturday oi 
the session he went out with hi u towards his 
home, and informal him of what wus going on, 
an i that one week afterwards he »pent the sab- 
bath with him, and talked the whole thing 
over. A conspiracy! Why, whe i the Hou e, 
or the officers of the House, in obedience to the 
manda eof the House, succeeded ia bringing 
back to their posts, two of tnose re ractory 
members, you find here a number of gentle nen 
flying, buzzi>rd-wi8e, to their place of con line - 
meub to coiin^el with them to commune with 
the n, to comfort ihem And who do you flad 
there? A gentleman of the law. th^t I wontier 
was not introduced also in this case as a witness 
lor th • d. fense, one wno had figured in counse s 
of treason inside of Richmond during the re- 
l)ellion. He is found there telling tuein that 
th- y had done right. "You have been imoosed 
upon long enough." He is found cheering 
them and encour.tgin them, as it would seem, 
in rhis pie«e of mischief and wickeduvss. A 
conspiracy is proven, established, and known 
to the defendant, as such. I may as we 1, at this 
part of my re uarks, state what I have to say 
upon the proposition to exclude irom the court 
all the evidence on that subject I wid remark 
th.tli we did that, we would exclude* large 
part of the defendant's own testimony, ihe 
principle part of it. But I submit to your 
honors whether this fact of a coQ>piracy, en- 
tered into by members of Ihe Legislature and 
ihose outside the Leg.s ature, was notxnown 
to this defendant. A judicial officer might 
po.sibiy act injudiciously, hastily, unadvi£«diy» 
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'withAot b€ifn«r aware of Ihe eztciit and eonse- 
quences of bi^ actions Sacb wa<« not the ca>e 
here. H knew that the House of Representa- 
tives was stru^rsIinfiT earnestlv. aor,»veiy— strug- 
gling^ against t rrible hostility and oppo«it o •, 
and aga nst a combination of its own r facto '-y 
and revoluti'»na'*y members— 1> prevenn the 
accomplishment of theobjei^t that had called it 
together. The court knows that, an i he i-new 
when hb was called to act, he w*^ called on on 
behalf of the conspir^turs He knew that he 
was acting in consummation of tieir purpos . 
He knew ttiat, and whether ' e was one of the 
participators in it, is a mUter of no sort ol 
importaice, and 1 donjt propose tj take t me, 
certainly iu i his part of my remarks, t > inquire. 
Well, this conduct of the memt>ers, this con- 
spiraiT to de eat the Legislature, to overthrow 
the 8 ate government, rend, r -d it necessary for 
the Hdusc to inqui e into its rule> and pnvi 
leges, to know what was to be done in such a 
case, to examine the foundation upon which it 
robted; and they did so. uf course they re- 
ferre », in the first instance, to the con-tit u ion, 
to see what iheir fwwersand privileges were. 
They fou d them in the 12th section of the 
second artic e. *'£ach Hou^e may uete mine 
the rule- of its proceedings, punish its members 
lor disorderly behavior, and wiih the concur- 
rence of two 'birds, xpel a member, but not n 
second time for the same offense; nnd shall 
have aU other powers necessary !• r a branch of 
the Legi>lature of a free State." Tht bane 
thine: is found in the old con^t.tution of i79d. 
It did not fln«i its way there by ace. dent, nor 
was it put thnre without meaning an<l purpose 
What did they mean by the Legislature oi < 
free St4'e, an i where did they ^o lor a model? 
In l'9ti, mark you. Just wilhin Washing on's 
administration, and before th • constitution of 
the United States had been able lo h irden from 
the grisile inio bone, and when it was even tht n 
a su ject of animadversion and reproach, where 
-was ihe model? The men who firmed our 
orii^inal consitution, of which this is a tran 
script, were some of them lawers — they were 
amonwr the be^t lawjrers of that; d ly. Their 
great law books, their great law auth rtits. 
were Eng ish. We had no 1 *w writers in 
America at that time. So far as i am aware of, 
there was not a single writer on the subject of 
law ot any authority in America. Tne authori- 
ties w»re very limited, Co»e and Blackstone 
were the chief, and especially Blackstone, 
whose production was then comp tratively 
recent, the first of his lour volumes having been 
published in 1765, just about one hundr d y^ars 
ago, scarcely more than twenty or thirty years 
betore the iormation of our c>n>titution It 
was I he great law model of the lathersi that 
established our Government, and framed our 
institutions. Their model of the Legis ature oi 
a free State w^s the Bntisa Parliament, and 
whatever counsel may say to the contrary, 
there is no body of men ol ancient or oi modern 
times, that has done so much for the cause of 
personal liberty, and for the protection of the 
rights of mankind, as has the English Parlia- 
ment, especially the House « f Commons. Th- re 
the light of the old English liberty, even in thtf 
darkest periods of its his'ory, was never ex- 
tinguisht'd, but was always ke^t burning, even 
during the arbitrary reigns of the Stuarts, 
when liberty was held as cheap, perhaps, us it 
has ever been hel < anywhere. Here is what 
Blackstone says on this point. [Mr. Miy»aid 
here read extra ts from Blackstone, vol. 1, p. 
158 to 163.] So said this great writer, so wrote 
our Jathurs wheu they maae this p.irt oi our 
constitution, declaring that ea h House should 
have ah th • powera necessary lor the branch of 
a Legislature of a free State; and hence, your 
Xiegi>iature has every possible attribute of 
power, as is clearly shown by the extracts I 
have rend from this great writer -for Black- 
Stone himself, as every lawyer knows, was one 



of the most earnest* one of tfae most rad'cal 
frie.ids of freedom, and a man most, intoleraat 
oi oppression. 

Well, that being so, we are to look and sea 
what law >t is that gove ns the 1 eg Kl2tture. 
Let us see by what laws, by what maxims they 
are g )vern d. and where they are f ma «. We 
flnu that the Legislature is governed hy w^hat 
•s •^ nown as P >rliamentary law, t<iat is to say, 
the law Ol legis ative iioiies, the law that, 
so nehowi tne gentlemen thachave add*-essed 
you on the dete se in this «-as ^ a'though they 
have real from one of tne most accomplished 
writers on that law, h ^ve strangely ^m. tted to 
discus^ You have beard ftooi triegenileiuan 
who preceded me, a very high eulr'giura u.on 
Mr. Cushin^'s w< rk. lac epc the eul >g-y, and 
I read from rhe book. I Mr. Maynard here rt ad 
tr m the 9th page of the adverl,i^e•ll( nt of 
Cush'ng.) Ton iieard what was read yestt rday 
from Story's Commentaries on the const tu ion, 
in the spirit of the tact tha*^. the English c m- 
mon law was a part of t^aiaw of this c<*untry, 
and was standing there on our t^tatute b oks. 
Jiverv Enafiibh 1 kv that was in existence at ihe 
time of the Am rican ttevoiutioa, ex<'4>pc those 
that were incon ist«'nt wi h our peculiar local 
affairs, was law in this country; and itf a mat- 
ter of fact, we hi e administered Eng ish 
statute laMT and ninglisri commoa law, fr m t le 
be^inni'g of our Governmet t, and we are 
doing It now, every day. [Mr. Maynard here 
real Irom I4th voi. Eas>'s Keports, p 136, m the 
case of Burdett vs. Aubot'.] As I may na ^ e to 
refer to this ca e again, I may as well state at 
1 ngth what it was. Sir F. Burdett v%as a 
member of th^ En^ i-h H >nse of Comuio s ; he 
thou ht lit to w lite ana publish in (Jobbett's 
Week y P liiical Kegister, ovi r his own name, 
a I tape which ihe House oi Common^ decided 
to b« a libel Ofi their body. They passed a reso- 
iui on coudemiiing him for tj^e libelous co i- 
duct, and directed thwir Speaker to issue a writ 
for ihe arrest uf the w ier, and ro have him 
bioughtnp by the :5eiXoant at- Arms, and to tte 
kept in custody till the House should see fit to 
deal with him. ihe Speaker SirCharle:> Ab- 
boti;, issued bis w«irrant, am the Sergeant ut- 
Arms wen I to the hou e of Sir Francis, and 
found it closed, broke into the hoube with the 
^olaiers, took the prisoner out, brought him 
away, and kept him in c nfinement. He then 
brought a suit a<ainst the Speaker of the House 
of i o n mo CIS, Sir Chas. A<bjtt, who was de< 
fend nt in this case. Ac ion was brought for 
tres a^s The Speaker pleaded the facts sub- 
s . ntially as I have sratetl them, and pi* aded 
that it was partot the piivll6<ea of the House 
of Commons to arrest and punish its own mem- 
bers, wueuever they thought proper to do so. 
for such cause as might f eem to th^m gooii; and 
that the issuing oi his writ, in obedeu'^e to 
tnei' order, protected him from responsibility. 
Well, this wa-? m t by a demurrer, and the 
legality of the defense was argued. It waa 
ins ^tea there the sa « e as it is insisted here by 
tnis dJiend^nt. It will be found that our bill of 
rights is a repet ion oi Magna OAarta. [Mr. 
Maynard her : read from East's He ports, p. 147.] 
And yet, strange to say, we are asked by coun- 
sel what law there is on the subj ct regulating 
the GeueriU Asseojb y. We are told that the 
provisions ot thf^ code are the same as those 
cmttinel in the constitution. It is said that 
the constitution has only been placed there ia 
a convenient form lor ihe people to read. May 
It please your honors ihn preliminary is a part 
of the law of the land, whethe. applicablt) to 
the bill of rights or applicable to any o ht^r 
pxrt of the constituti m. Then yoj inquire 
iVhat is the preliminary law? Whv, the la.w as 
it stands ii/iLngtand, tne IaW of the House of 
Commons. 

Now, let us see what the House of Commons 
may ao when it Unas its« If without a sufficient 
number of members to transact its basinebs. i 
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_o, aB<l ah'o from. 3^ Cashing.] You see tbe 
distiDctioQ between a lQgis>laciTe bo ly after it 
is constituted, and b* Jore it is constituted. Its 
powers berore, unless tbey are derived fVom 
some other source, are aau^ht, oecaue before 
the House is constituted, it is not a Hou^e, 
beiore members have been qualified by taking 
the oath, t>efore they have organized byelei ting 
their officers, they do note^BsiituieaHo ise; 
l^ut 7hen they havi* qualified and elected their 
Offic rs, they oon»tituie a House. To illustrate, 
-when this body came hereon tbe Ot^h dav of this 
present monto, it was as much organized and 
oonsUmtea then as It was when it convened 
this morning. The Speaker went directly to his 
seat and called the House to order, beoiiusQ this 
-was tae same body tnat hai been orsanized the 
previous session. The Clerk and his ast^istant, 
the Sergeant^at- Arms, and all tne other officers, 
steppt^a at once to their places, the members 
took their seats, aosweied to their names, and 
proceeded directly to business. It was an oc- 

fanized HoubO. 90 it was with the House of 
tei^rt avntatives when they came t >gethtir on 
the fourth day ot Juty, 186&, it was oiganized 
iMcausi it bad beenorgmized at the first ses- 
sion of 1866. It had then elected its offllcers 
and sw*'r.. in its members, ana from that time 
Ibrth it was constituted the House or feepre- 
ftentatives until the time that it shall be dis- 
solved bT the elociion of its successors. Jtis 
an organized House of legislation until the first 
Jlon Jay of uetaber. 186T. But this lact ee s 
to have been kept in the background, certainly 
not presented or consi^iered by tbe counsel who 
have addressed the court on the otheother side. 
Please to r member that tbe House of Beiire- 
seniativeshad been constituted >>y the election 
of it> officers, and the qualificatioa or' lis mem- 
t)ers. at its first meeting in 1866, and wns as 
much con>tituted in July or N<>vembe *, 1866. as 
lb ever had been, '''ho s»tate constitution says 
**each i-iouse may determine the rules of fto 
own proc«edinffs. p.unibh members f r disor. 
4erly conduct,' ' ^c I call the attention of the 
courb to the rule» of the House of Bepresenta- 
tives, adopte'i and printed unde the nstruc- 
tion^ of tbe House at its first session in 1866, and 
which Were dec ared to be the rules of the 
House until tnev hould be altered. [Odr. Jklay- 
&ard here read from the rules ot the House for 
3886, showing that no member could absent 
llimself without l< ave first obtained, and that 
les" than a quorum could semi for absent mem- 
btrs.] It. is a p irt of tne parliamentary law. it 
is » part of the law of the land, bindintr uuon 
ever^ body who pre&ents himself within' its 

fur view, that is to say, upon ihemem ers 01 
ne Legislature, its officers, aud those who 
bring tnemselvcs into its presence. When a 
cit zen offers htmselt' to the people as a candi- 
date for a Representative in the Legislature, 
vrhm they elect him it is done with this undt-r 
standing, that h»> subjects himself to the par- 
liamentary law of thtf land so long as he is a 
metitber. Let me give an Ulustratl n. which i 
hope will be taken In tbe spirit in which it is 
inteuied, and not as a matter of unkmdness or 
reprwach. Gentlemen who found themselves 
members of what claimed to be a Legislature 
in I he year 186S, followed that Legiblature as it 
left the Capitol and went to Memphis, tor 
wnich they Jiave been called in question. 
What was their justification, it was that they 
W«re bound ttv tne law of th*^ body to whirh 
they belonged and from which ilicy could 
not escape. This is no new doctrine. It is 
argued here as though this were an unheard 
of propOiiUon, eapecially in the Stat« ot Ten- 
nesse*;. lAit us suppose this bo y composed 
ot ninefeen members, and that seventeen 
sre suppi'sed to constitute a quorum; 
l^% US suppose that some ot the inter^ 
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m4*ddUpiff fplvjUi on tbo ovt^ido were to 
come here and abduct . three of your mem- 
bers, are we to be told that the remaining 
sixteen are powerless, that the^ must simply 
run away, thi^t all ibev ca<i do, as was intima- 
ted yesterday, is to go away and come back to- 
morrow, to see whe her their coll agues will 
be permitted to return? Or suppos^^ that thre© 
of tbe members, dere iot to their duty, should 
walk out of this House and leave only sixt<en 
members here; has the wisdom of our Legisla- 
lure left things in that condition? I Mr. May- 
nard here rea ■> irom the Journal of 'the 8enate 
for 1866.] That is the same precisely that was 
the rule of the Hou^e..a rulf that has been 
standing upon your Journals by regular suc- 
cessive adoptions lot thirty years, and I know 
not. how much longer. Are we to be told now, 
at this time of day, that this wssa nullity? I 
do not think it necessary to go back farther. At 
the very first meer-ing of your body, under the 
present, constitution, this rule WiS adopted, 
and this is the rule that governs you by trans~ 
mission and adoption. Shal we lieto'd in argu- 
ment, that if three of your m' m< ers, I will not 
say contumeliousiy, contemptuously, but neg- 
ligently, carelessly, dis appear from your halls, 
th .t in th it case sixteen members would have 
no power to bring them back? You ate author- 
zed to send your officer and arrest them. We 
are asked by what law; whvr I appeal toth9 
Parliamentary Jaw, the common law s > much 
eulogized and so sirongly insi^-^ted upon yester- 
d»y: but now, forsootu, it was for this lawyer 
who learned • ew lessoas at Kichmond. and his 
associati s, and the Judge of the Criminal Court 
of Davidson, to find out that the Legislatures 
of the country for thirty years had known 
nothing about the rules and laws of their own 
body. Such assumption it is t me should be 
rebuked, and reb^iked in such wise that it will 
not be put I'orth to those who come after us. Do 
up your work so that your successors when you 
are gone will not have to do it over again. [Mr. 
Idayna d here refened to U*e eleventh ht^ction 
of the constitution which provides that two- 
thirds of each llouse shall oon-^titute a quorum ] 
I have already shown to youihatthe Parlia- 
mentary law is the law of the Uud, but it is in- 
<^iftted here that nothing is lawunle<> it is enaclr- 
ed by the Legislature. We have had refntence 
to bringing suits a&ruin^t 'he State. We are told 
that under that provi^un of the constitution it 
was necessary to pass a law bvfore theState cuuld 
be sued. Of course, before the Legislature di- 
rected it, it could not be done. There was a law, 
but I hel'.eve it was repf^aled, l>ut it does net 
ai»pty to the present tJise. There is ahun- 
d.'Ut law for this case without anv action of 
the Legisl ture; it it was not so, how would 
th^yiver get a Legslature together? Where 
would be your starting point? Why it could 
not be af»pembl d, and if it could rot be asseip- 
bltd, it could not pass a law. But we are in« 
volved in no such ahsurdity. The common law 
and the Parliamentary law govern your Legis- 
lature. The coubtitut'on says that a smaller 
number than a quorum may arijoum f om 
day to day, may be anthorized to compel 
the attendance Oi absent members. I Mr. May- 
nard here re id se tion 257 of Cushing ] As I 
have already shown you, under the constitu- 
tion you could then bring in your absent mem- 
bers by your own rules. The rules of this 
House do not govern them unless the next House 
adopt them. If the members would n t assem- 
ble to the number of a quorum, they w< uld 
have no power, except under that rule, to com- 
pel the attendance ot absent members. But 
alter the Ugislature of Tenne^see I as assem- 
bled and elected its Speaker, ard a<iopt<d its 
rules, then they have the same powt-r as was 
exeicised by any preceding J egislature I. 
hope I make myself understood; but we are 
told that the law did not htaod as it stood be- 
fore. [Mr. Haynard here read section s aiticle 
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2 of the oonstltntlon of the State offennessee, 
as follows: '*The lint session of the General As- 
sembly shall rommence on the first Monday in 
October, one thousand eight hundred and thir- 
ty- flv^: and for ever thereafter, the General 
Assembly dhill meet on the first Monday in 
October next ensuing the eieotion.*' I con- 
fess I was intertsted in the argument ad- 
dressed to the court. I will not be S(» wanting 
in decorum as to say I was amused It was 



stater* that the constitution was simply put into 
the Code tor the people to read, and I don't sup- 
pose It was necessary to put the oonstituti in in 



another part of tbe book. The whole Code is 
one Act of the Lea[i»iiature, and that contain!» 
the general laws of the State. I may bo per- 
mitted to say that Mr. Meiffs was cert linly not 
a man ot superfluities— was not a man to do 
things without a purpose. Now, the object of 
putting thrs^ constitutional provisions in the 
form 01 enactments, was this; we have in this 
countrv a school of political lawyers, who 
maintain thai the constitution, as such. Is f im- 
ply dormant until ic is vivified by Itgisl'tive 
enactment, in other words, that the constitut on 
cannot execute itself. Tne proyision, for « x- 
umpie, in the Federal constitution as to fugitiye 
»lave%. has been held to i equire some legislation 
before it could b^' enforced. In order to give force 
t3 the constitution, they have dedart d that o 
be a part of th<} st«tute laws of the State, but 
this is a point in the case that it is not neces- 
sary to dwell particularly upon, because, as I 
have shown, after the House is once orjfaniz< d 
— after it has elected its officers, qualided its 
members, and atopted its rules, these rult-s 
> ecome part of the Parliamentary- law of the 
body. But the House has more than > ower to 
bring in absent members; it has the power to 
puui h them. [vtr. Maynard here read from 
Uth East s Kepoits, the opinion of Lord Elien- 
borough in the case of Burdettvs. Abbott.] 
If this writer had had the powar or forecasting, 
to look forward and see the condition of affairs 
in which you mec here in July. 1806, he could 
not have i ictnred it with mrre force. You were 
daily held up to derision and scorn, your mem- 
bers were cursed as they walked the streets, 
denounced a d defied, and every attempi to 
interfere with your authority was applauded by 
those who protested to be the atts and the chiv- 
alry of the land. Had you no power of self- 
protection? If you had not protected yourseyes, 
you cert inly wottid have sunk into contempt 
and unbounded derision. [Mr. Mavnard here 
read from 6tb Wheaton, p. 204, in the case of 
Anderson vs Dunn. Be also read f^om Jeffe**- 
Bon's Manual.] The decision or Congress has 
been followed IVom that day down to the p^^es 
ent, and ihe ^^uorcme Court recognizes it. This 
decision in the case of Anderson vs. Lunn was 
delivered after ihe cases I have refer led to in 
Jefferson's Manual, were decided. |Mr. May- 
nard then referred to tbe case of J. ube E. Law- 
leas, given in the report of the impeachment 
trial of Judge P«ok.] Now I think I have 
shown that the Bouse of Representatives, 
either with or without a quorum, had the 
power after it had been oi ganized, to bring in 
absent members. They had the power, no 
only to bring them in. but al-'O to punish them. 
Tho>e two men, Williams and Man in, were not 
merely at sent members, but they were oon- 
temptuoui-lv absent. I will read again the 
resolution that they pasesd, so that we may see 
exactly the view taken by the House: ^'Re- 
solved, That the Speaker be directed to issue 
warrants of arrest for Messrs. Martin, Repre- 
sentative trom Jackson county; Butler, Kepre- 
tentative irom Smith; Marable, Kepreseotative 
from Benton and Humjihreys ; Porter, Kepre- 
sentative from Henry; Dunnaway, Representa- 
tive from Bedford ; If'oster, Representative irom 
Hamilion; and Williams, Representative irom 
Carter; refractory members of this House ; and 
that said Capt. Heydt, as Bergeant-at-Arms, be 



authorized to employ inch assistance as maylfe 
necessary to carry into effect the order of this 
body ; and that said Capt. Heydt, as Sergeant- 
at-Arm«, bring said membfm before thli 
House, to answer for their conduct and con- 
tempt of this Bouse." They were treated not 
merely as men that were absent, but as met 
that were auilty of disorderly conduct and eon- 
tempt. [Mr. Maynard here r%M from p 601 of 
fiowlana.] I have endeavored to stow, if the 
Honorable court please, that under our consti- 
tution our Leg! liture is vested w th vei-y large 
powers, that they Hre governed by Parliamen- 
tary iaw, t h ' t they ha\ e the power to at ret and 
bring in absent mem' ers, Wnether 'hey h»vei 
qu rumor itot, and to imprison :>nd punish them. 
Now I come to the action of this defend- 
ant, as a JndKe, in issuing this writ of habes* 
c^>rpus The first inquiry w If be, whether he 
ought to have issued tlie writ >i M. He says, 
aisd the counsel say for him, that there was no 
help fori'; thtt he writ of hab'^as orpos was 
one to be demanded as a right; and then the 
conns 1 cl'e certain sections ui the Code We 
were referred on ^ esterdwy to the habeas « oipns 
act of ' h tries the Second. If th counsel win 
allow me to corre>-t rtim, it is t^e 31st of Cnarla 
the Second, and not the S9th, passed almost two 
hundr d years ago, wh ch was sa d to be ansla- 
gous and alm'^st identical with our own laws 
relating to the habeas corpus fMr. Maynard 
here r«'ad Hobhouse's cases, oommt- ncmg at p. 
490, and the fith volume of the K. gish Commoi 
Law Reports.] This petition does i>ot pretend 
to set out a ropy of the proce>s unier whiek 
the^e men were am sted. I mean tho Speaker** 
warrant. This defendant knew that he wis 
treading on forbidden ground. He says, **iiow 
you are going lo get me into t oubie." Tke 
writ was is<<ued and served upon th- ^ergeant• 
at Arms. He was required by it to have tne 
parties present at an hour when it v« a^ antici- 
pated that the House could not convene to act 
upon it. Section 3746 of tte ( O'le provi es, Ui 
reference to the writ ot haiteas corpus, that "at 
thetime of making the return, the person oa 
whom the writ has been served sha 1 also pro- 
duce the body of the person detain d, according 
to the command of the writ, or stow good cause 
for not d<;»ng to.'* But suppcs*- thac Kome gon- 
tleman should be sentenced by the Supreme 
Coutt to u dergo an execution at the hour of 
twelve o*clock on Friday, and that a iriendof 
his should go round to v, judge and petition for 
a writ of habeas corpus, as wa^ done in thto 
case, do you think that any Judge wooldgraat 
it? Suptose that some person was sent to tbe 
penitcntiar> , and a writ of habeas corpus bhou'd 
be applied for to release him ot hi- labors, would 
the fact stated in the petition be suflicicat 
to induce the Judge to grant the writ 1 It 
strikes me that: the argnmeot oi c unsel "n the 
othtr side, on this point, is extremely novel, 
but I will ask your honors' attention to the 
return made to the writ ot habeas corpus by 
Capt. Heydt. I will not take up > our tune vf 
reading ii now, tiut I trust you uili retwi it, asa 
read ii again. No hing has been said about it» 
so far as 1 know, by counsel on ih*-. other side. 
Capt. Heydt stares that he arrested this man, as 
bergeant-at-Arms, under the Speaiier's war- 
rant, issued in obedience t'> a resolu ion of the 
Hou^eof hepresentatives, that in<rbedi(Bceto 
another resolution he retained the members ia 
custo ly. Now to show the spirit ih^t mns 
like a dark fll ment through this entire tex- 
ture, I will invite the attentun ot the co rfi to 
t'>e retai n of C-<pt. Heydt. The articUs of im- 
pea hmeot set forth, **That Captain Heydt Ser- 
geant- at- Arms, in obedience to the n solution 
of the House of Representatiyes, did api ear fa 
person and by counsel, befor the sa^d rraziet. 
Judge as aforesaid, on the due retaxji of sal'i 
writ of hftbeas corpus, and with respect aid 
courtesy, did make retorn thereto, aceerdingto 
the ta«a resolution of the aaid Honse, that sirid 
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f WfHfMiis VTM detained bT Mm, muler anthorltf 
f <»f the said H ott^ e, as it s dnljr authorized officer. 

e and that the said House did respectfully, but 

jgaost emphatically, deny the jurisdiction of the 
aaid Criminal Court in the premises, and the 
i authority of said oourt to iuterlere in the dis- 

p eipiine and orsraniaation of the House of Aep- 

^ Meentatt^es, informinflr said Frasier, Judge 

I aforesaid, that he, the said Sergeant-at<Anns, 

f fieydt, was directed to tender 6U(*h resolutiou 

I as a return to the writot habeas corpus, and that 

\ he, the s<*id Sergeant;.at- Arms, Hey.it, could not 

j produce the body of saifi Pleasant Williams, 

, oecause by said resolution of sa d Hou^e, h 

, wa:o dir«>cted and bound to continue under ar- 

, rest all refract ry meoibers detained by him 

^ nt til otherwise orde ed by said House " But 

, are we to stand hi re and suppose that this gen- 

tleman did not know thar. Capt Ue.v dt wat» an 
I officer of the t egi>laton*, when he tells us tha 

, al he knew about it was tbia resolution that 

was olfered him as a return to the writ or 
habeas corpus? HeDajsthatthatisallbe new 
of his bein^ Sergeant-at-Aims. Buttne-ptak- 
er*s warrant, dated at the Speaker's room, is 
addressed ti» Cant. W. Beydt, special Ser^eant- 
at Arm« of the House oi Bepresentative^. Yet 
we have the slight statement thut ws mnde 
he e. I will not iltice upon the record such ex- 
pres i<n8 as unkind or disin«enuous, butcer> 
£atnly they arc very remarkable. 1 have already 
ataied > he case of Anders^nvs Dunn, in whi h 
it was held that the Breaker's warrant was suf 
lloient to make "u arrest. [Counsel here refer 
red .o the ca-«e of Gossettvs Howai d, in the fiO h 
YOl.oft.he English Ueports.1 But can y< u no- 
trust the Bepresentatives of the people rlecte<1 
for iw» vears, and must your liberties be 
reltrrrd to the jndge of the Criminal Court? 
Jf you cannot trn t Vour B> pres<ntatives, who 
.ean you tru^t? [Ci'Unsel here t-ea lurthrr 
Arom tne a thority above oitoii, and then read 
aUo ftrom the Congressional Globe oi the 
iir t sesMOu of the SUtn longress, uegin- 
ning at page 810.] This has been the rule 
of the Hou^e from that time until now. 
' The Senate, at a subsequent peri'^'d. adopte4i a 
resolution ic the same effect. This rule is a 
-mi^ed question of fact and >aw— 'Of fac , 
ae to how many m(>m hero have be»n e ecttfd, 
and of law, as to wh' ther two -thirds of thut 
num iier o< mid constitute a quorum. I am aware 
that we have a class of gentlemen ih.it spetk 
Tery si g)>tingly of Congress. They intim te 
that every thiufl^ that has been done has been 
unoonsiitutionaT; bntfor the psesent at least 
this stands as a law. If we look in th ; jour- 
nal and see how many members there were 
we find iba« on the l«th day of July, the day on 
which the resolution was adopted, tha there 
we e flfty-two members. Ii there were flity 
members present, it woull be two-thirda uf sev- 
enty -flv ; but then, as i haTe already stated, uy 
the ru e of the House, it was not necesnary hat 
therr should be a quorum— that a smaller num- 
ber was able, unaer the rule of the HouhO, to 
arrest and bring in absent members. But tne 
JU'ige had no right to inqure bi hind the Jour- 
na•^. His commission, a Judge, gave hm 'O 
anch right. An idea bas been put lOrt'i h'>re, 
that a O'jurt has a right to exercise a revising 
power. [Mr. liaynaid here read fh>m 9th 
Humpbre>s, p. 1S9.\ It does 8(em to me 
that it the defendant hart read that deotaration 
of the Supreme Court, he would hav*- seen at 
once that he had no such power, that he Goul<t 
do nothing one way or the other. [Mr Maynaid 
here reieried to the case of the MinerN* and 
Manuf'Oturers' Bank] a case h«is ieenr«ad 
here from tne 2d Hill, the case ot the People 
against Purdy. and thenacas was read irom 
ftd California Beports; but the case does not 
touch at aU on the poiotn before tho court. I 
^prehe< d that not to be the law [C'oun<«el 
aifio read from 6th Gray, p. 468 ] But in regard 
jto this qnceiicNii of breaking into a Home. An 



oAeer is authwlaeA to aimt a fttott; hut tiMi« 
are many oases in which he cannot break 
open a door to make an arrest. We are told 
by the oonnsel on the other side, that because an 
officer may open the house of a felon or the 
bouse ot a man who harbored a felon, that 
therefore-he must go and break down the doors 
of the Capitol, expost; the public property, and 
seise the officer while in hit» otiice. Wben the 
law was read to the judge we are told that he 
said, **well, perhaps thut is the law, bat then I 
would not go up unt 1 morning." A party of 
rebel soldiirs were there like h'tunas in the 
leash, just ready to spri g upon their game; all 
they wanted w a a word, or an in* imation. The 

iudge sdys. *'i would not do it until morning." 
> that the wsy that h lodge tnUs to hi« sherilTP 
A hy did he not t 11 him, *'you U'Ust wa t until 
mor> iug, this is not to b*" done to-nigh' ?" But 
the counsel read the law that >cu might bnak 
open the dwelling house, and eonduded, there- 
fore, tha you mti^ht break dov^n the CapitoL 
But he says, *'I would not do it, wait ti I morn- 
ing." Shame! Shame! He is willing to wound,, 
yet afraid to strike. The officer co > es up 
here undbays, **Ican te.»r down the Capitol.** 
He Inrks around he<e, and after a while breaks 
into th Capitol, arrests the Sergeaut-at-arma, 
and takes him before the Judge. It is ^aid he 
mert^iy fined him the costti, anJ th t it wa- but 
halt the costs. But what had thia man done 
that he should be made to pay the co Ui W hat 
Wtts he guiltjr ol? Why did not \ou >nqitire 
how many children he had begotten, whether 
he^iada ^^ie and what ha been his charac- 
ter? That action can be vindicated only 
upon the ground that the judge intended to 
carry out the law, auu that by punishing this 
m^n, he ihougut he would punish the wh le 
House of Kepresentatives. This man ha'l done 
nothing except as the org«n of the Bouse of 
Hepresentatives. but if Heydt was wor hy of 
nun !>hii>e t, worthy of h.tving ten dellai'S costs 
im)iOsed upon him, then the Speaker and the 
membtjrs <>f the Legislature deserved to be fined 
ten times ten dol*Hrs. I wish to call your atten- 
tiiU to the assertion of th's judge, and to what 
i'^ maintained here. I come now to an examina- 
tion of another branch of this case. This •>»- 
fendant IS before this court upon an impeach- 
ment, and that devolves on us to inquire ^^hat 
impeachable offense are. [Counsel nere read 
from 1st Story, on the constitution, rommencing 
on page 567.] But we heard something said the 
other day bout politics i < conni-ctiou with this 
cast'; i>ut t is is a |K>litical offense, it s an offense 
agam^t trie prlvileires and p^'Wen of the high- 
est itepartment of this government; that in the 
charge that i- ma«ie, that the (Jefiudant "as 
guilty of n gross violation f the privileges of the 
H use ol Bepresentatives What remedy, 
pray tell me, ha < the House of Bepresentatives 
m thiH case? 'i he dec sion of a Judge in a case 
of h.beas corpus is final, and cannut be called 
in question, and here was a judge who was 
ready, as last as they brought their members in, 
to discharge them, lo t^ae them out of their 
custody, aiid to interfere with, and, if possible, 
defet their action; and oerhapb it would have 
been defeated if, pending this inquiry, the House 
had not gime forward and accomplished ihe 
businesb which brought itaOin together. When 
they had no .onger ny thing to gain by t .eir 
action, then, and not t>li then, they stopped, it 
is for you to say whether the House be Justified 
or ooDdt^moe i tor so doiug 

The hour of one having arrived, the Senate 
adjourned. 



WEDNESDAY, MAT SOVh, 1887. 
The Senate met at the usual hour, all tho 
members being present. The minutes hav- 
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9 o'block and acUourn at II, re-aesembling at % 
and acMonrninflT at half past 4. Tbe msolnkion 
was lost on a TOte of ayes i, noes 11. 

Vr. Mairrard then concluded bis argnmantas 
fMlows: Mr. Piesident and menbe'V of the 
eonrt. invoking again the same p ttient atten- 
tion that I reoelved at vour hands on yesterday. 
In the presentatioB of this gtave and important 
case, I will be« yoar ln«mlgence white I reour 
to a point in the argument at which, on reflec- 
tion, it is possible I was wanting in clearness 
to ma e myself thorougbly amderstood. In speak- 
ing of a decision of tbe Congress of the IToited 
Statss as to tbe nnmber of memhers constitu- 
ting a quorum ut either Hou e, I cited a pre- 
eeaent tnm the House of Bepresentatires 
in July, 1-61, to the effect that 188 members, be* 
ing all the m mbers that were then known to 
have been electeri, constituted the Huuse. 
Ninety two members be ng a majority of that 
number, were a quorum of the House for busi- 
ness. In order to make that preoeient more 
clearly understood perbaps I should say that 
the Honse consisted ot 93fl members, or rather 
woald have consifited of that number had evtry 
district m tbe country elected its representee 
tlves, as it was authorized t » do, but in con- 
sequence of a secession of a portion of the 
States, all t'le members bad not been electod; 
in face, all the members that were elected were 
183, and they eoustituted the House; and a ma- 
jority of that number was a constitutional quo- 
runn, and so the Senate has since decided, and 
so both Houses are acting [Mr. Maynard here 
referred to 8' ction 861, ^ushing.] I ought to say, 
in explanaiion of that lule, what 1 should have 
said on yesterday, that by tbe constitution of 
the House or Commons 4n members are usees- 
sary to constitute a quorum lot doing business. 
The J£f glish House of Commons, as you am 
aware, U a very numerous bodyjConsisting, if I 
mistake not, of 664 members. Forty niembers 
are necessary, not merely to do business, but to 
do any thing, and unless forty members are 
present to do business, nothing can be done: 
they just simply go awav ; and 60 in States 
whose Legislatures are fixed by the constitution 
on that model. For example, tlie House of 
Bepre^entatives of the State of Massa husetts. 
the most numerous legislative body of the United 
&tate«>, consists, I b Ueve, of six or amen hundred 
meo'bers; a certain number is necessary, not 
only to do business, but to do any thing, as in 
the English House of Commons, hence tht-ir 
rule is not applicable to any other State; but 
when a Legislature meets it does not rol ow 
that because ic cannot do any legislative busi- 
ness, that a le-« number than a quorum can do 
nothing. A smaliernumbercan do many things: 
It can ke"p its journal, it can call its roll to see 
how many are present, it can preserve order 
and miiint«in dignity as well as if a quorum 
were present. I ought to have made these re- 
marks on this part of the case on yesterday. 
iVhen the court adjourned. I was having the 
honor to call the attention of this high tribunal 
to what <: onstitutes Impeach able offenses, i had 
real from >tory on the oonstitution, I will now 
re id another extract trom the same high author- 
ity. [Mr. Bl-^ynard here read fr.^m lat Story on 
the constitution, section 1M.] Mr. President, 
argument lor hours would not unfold or de- 
velop better the hieh duties devolved upon you 
on this occasion. Allow me, lor the purpose o 
translating this proposition to reour to s me 
cases of impeachment in this country. I wrote 
a syllabus of then as given by Judge Story, as 
they had occurred in flngla' d an>i under tbe 
common law [Mr Biayoard here read at 
length, from the impeachment 4rial of Senator 
Blunt He also referred to the impeaclunent 
trial of Judge Pickering, and to the case of 
Judge X*eck. The counsel aUo stated the cases 
«f the triAlftof 4fidffea fiamphny»Md Haskell. I 
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an impeaebaMe offense. It is any crime com- 
mitted by a judge in his oflclal capacity, wfairh» 
in tbe opinion of the House of Be* resentativea. 
may require disqualifleatlim. If they ao not 
tiiink that such a • nme has been committed, 
then Uwre Is no pow« r to proceed against the 
oflcer. but if they believe that tlie olftcer has 
oommitted a crime which r^ quires disq aiidca- 
ion, they are bound to speciiy the crime and 
then you are to decide the case. They have to 
decide as to the nature and character of the 
crime The House of Bepresentatives has com^ 
here to you and prepared their impeaehmeni 
and it is your business to say whether these 
crimes liave been committed. Your duty is to 
inquire wheiher this offense has been commit- 
ted by the dBtendant What is the cbarge? It 
eoi aibts in an allegMtion against the deiendant 
of bavin x violated the privileges ot tbe Honse 
01 Representatives: it charges this defeodaat^ 
as judge of the Criminal Court of Davidson 
county, with hiving departed fr*m his junsdieo 
tion. The articles of impeactainent are two in 
number. After setting iorth tbe faets, tbey 
conclude by charging that this was a g-.o»> and 
unju>tiflabie v olatijn of tlie privfiotfes of the 
House of Representatives, that this was done 
alter protest. la thejudges's answbr, the fact 
is dificlobed that when the Sergeant-at-arms 
was required to taxing up the body o( hfartin. 
be came forward ana put in an answer to the 
writ; in thac answer be exhibited a rraotati<m 
of tlie House, certified to tw a true and i-orveet 
copy of the original, and protest was made to 
the judge m tlie case, yet in contempt of that 
protect, knowing that he was interferbig witt 
the business of the H mse, he preeeeded with 
the case. Some remark was made upon the 
word orfoM. Let us see what that word means 
and what it signifies. [Counsel here read irom 
Bouvier*s Law DictienHry, wordo9t<««.] 1 have 
shown unless I have ioipoKe-^ upon my own 
judgment, that this deiendant violated tae law 
of the land known as the pHrliamentary law. 

I will here read the first ana t-eeond 8& tiouf 
of the second article of the consti ution of the 
State of Tennessee. They are as follows : '*Tbe 
powers of the government shall be divided into 
three distinct departments: the Legislative^ 
Kxecutive. and Judksial. Mo person or p« i*sons 
belonging to one ot these departments shall ex- 
ercise an of the powers properly tielonglng to 
eithf r of the otners, except in the ca e« nerein 
directed or permitted." Now, the Legisl ttuse 
is an indep ndent department of the govern* 
meut, no other deoartment of the government 
can invade your bails or invade your proceed- 
ings: you are answ^ruble to thotse who sent 
you nere. Yfhut is the Legislature? The leg- 
islative body of tbe nation is called the Con- 
gpress, signifying, as we all know, tbe ooaiing 
together uf the r eople of the United S* ates, 
through their chosen representatives. In Ten- 
nessee, the Legislature is cil'ed the General 
Assembly, because here the people assemble to- 
gether through their chosen repre>entacives. 
Their repi esentatives are responsible to the 
people, and to no one else. Yet this Judge, in 
defiance ot the law, undertaken by hU officer, 
to enter your t^apitol in th*) bilent watchea of 
the night, and, m the person of your trusted 
and ohoeen oiacia\ to seise»not him merely, 
but to seiae him whom he represents. That is 
the ofifense with which he is c a ged. Tbe 
eonrts have decided agam and again that this 
could not he done. Ii has been decided by tbe 
Sujpreme Court of the United States bom e sill r 
old men w ho hav<e out! ivod their day, wlio have 
learat^d noth og that is new, who have forgot- 
ten nothiog that is old, have attempted to in* 
voke the Supreme Cou t of the United fitotes by 
inj unction to stoy the on-sweeping march 
of popular events, and to atop she 
hand of the Jfixecutive tcom oarrvinjr 
toto effset the Uwa of the kmd. V in,i 
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boy wh»stle agratnst the north wind, <m: the tor- 
rents of hi'aT^n be stayed in tbeir lieseeat by 
tbe li tie shade the echo >l girl raises tietween 
iter eyes and the tmrning «^na How did that 
oohrt decide!^ You h«Te the Attorney General 
of the United States, not in sympathy with the 
kgisltttiTe department, and a President very far 
ito I b ing in sympathy witb the law he was 
called to «iceeiite. How did the Supreme Court 
deci e it without % single dissentient v iref 
They decided that to inter lere and to intermed- 
dle in such a case, would l>6 illeg^al : and they 
sent these old nentl^nen, despairing of the 
public good, back home, to leave the affairs of 
Use nation to be managed by younger and more 
active men. by m«n or ihe present, by men who 
Uve in the ever-moving now, men wno are bold 
0noogh to march forward in the great tri- 
nmohrl prr^eessloo, the great navasyvaia. Kow, 
trhat is the defense that is put in heref Whv, 
Che only one that is wo^th considering, is tha^ 
the action or Jn^ ge Irasier was right He says 
*^riie, i came into your hail an took Tour offi- 
cer, as by my commission, as judge, I may pro{»- 
erly do, ani as I would do again, bhould a simi- 
lar occasion arise.*' Let me read a portion of 
the argument that was addres^d to this court 
«n a fiMrner day by one, certainly not the least 
emin nt of the counsel that appears here in the 
€iefen>e. I r ad a portion of the argument mad^ 
hy Mr. Ewtng in response to what hiid been said 
bymyusooci te counsel 

«*But, sir, t hpprefaend that tbe JU'Uciniry haA 
■ome rights, i apprehend that the judiciary is 
a co-oi^inate branch of the government, that 
the exeeutive is a co-ordinat« branch of tbe gov- 
ernment. These are co-ordinate branches of 
the govern ment. f he executive branch has 
sn^h'autbority as is given it by tbe constitution 
and 1 iwa. But the Jndiciat iMranoh also has its 
own powers. As a judge, has n- 1 tbe jud>ie the 
ipower to pronounce a law unconstitut onal and 
a nullity. I apprehend t<iat no law < er, no inde- 
perdeot man in thti State of Tennessee, will 
concruvei t the doctrine ^hat all these d pnrt- 
men s are co-ordinate, l^ese i i«ht> and pi ivi 
leges aife not vai?ue, they ure written down in 
boobs and by •nose dtcisiond in bO'>k8, by par 
I araentary usage, so far as it applie*, and by 
the constitution we will be governed. I know 
that this conrt will be governed by it. Then a 
fudge has some rights, he has Fome powers, be 
baa sr)me dut<es, and those duties must b^* ex&> 
euted at whatever faukard of e-'>ilision with any 
dthtr coordinate brHueh of t^e government. 
Wtiat a podr and pitiful spectacle would that 
man have afforded in the sight <^f the House 
and of the country, if he had q ailed before th(» 
attemp on th'^ part of the Legislature to assert 
its povier under the eoi.stitution of tiie State. 
Because a man is Inrave enough to perform his 
duty at hU haaards, is it to be said that one o 
the co-ordinate branch^ s of the government is so 
hluh and mighty that ht» must co\ver betore it, 
and lick the dust at its feet? ) ou see the time 
faa** not yt't come in lennessee wtien we are to 
regard one branoh as competent to override the 
Oth«'r.»» 

I Wish t had the power to give this paraxranh 
the force with whi<-h it was ejected I can 
tliink o no other term, standing like the old 
Boman when accused before the p -ople, and 
bar^ Ing his breast in utter disregard of his ene- 
mies, and a full asser< ion of his right. Well, if 
that be so, if sucn be the law, if such be the 
eonstittttion-^lf this defendant can march 
through your halls with his armed posse, and 
can take your officers from their plao-, di&re- 
Ifarding the authority of your Speaker, spit 
npo I hi^ warrant as a thing toq contemptible 
Ibr t im to notice, then let this colossus be^tride 
the world, and we smarler men will try and 
&ceeo aiong between hts legs. It, on th*- other 
hand, he has arrojrated a right that is in viola- 
tkm of the law^ that is in derogation of he 



leglsbiti^e power tad dignity, that Is an instilt 
to the great body of the people whose represen- 
tativ. s you are. then t-ay so. and say so m siiich 
wise that none who eome after wiil attempt the 
same thing again. Let this s ttle the question 
at onoe, now and for all time to come; so that 
such asitoctacle as was presented intfai^cty 
on the 19 h day Of July. 186t, bhall never again 
be witnessed in the judicial annals of the State. 
I hat is the whole ca e. the articl'^s are pre- 
sented here. The ai:swer is exhibited, not 
brief by any means, and is devoted to the 
jnstiiciii ion of the defendant, anri to an assertion 
of the riuht to do the very thing complained of. 
Is is said, however, that this was not done cor« 
ruptly, malicionsly and leloniously. Well, if 
it was f^one at all, it was done that way. These 
terms, as they are used here, are terms of law. 
They are to be understood as law terms, and 
not in a popular signification. There is a com- 
mon out-ol-door chimnev' corner use Of these 
words, hut that is no« their u«age in the courts. 
[Counsel hei-e read from the impeachment trial 
oi Judge Jackson; he also read from Bou veer's 
Law Dictionary tbe defloici ns of the words 
fBlomjfy /eloni^mHy and maiie6.\ 'these terms 
had to be Mcplained to jurors by ju<igei» presid* 
ing on trials. Sometimes lawyers are mora 
regai dful of their ease than of their professional 
ctuaracter, and it is necessary for these termt 
to.be explained; but this ouestion resolves 
itself int • the great one wbetner a wrong has 
been willfni<y knowingly, and intentionally 
done. T' e first GounteTwoo >>po1te on the part 
of the defense, dwelt at length on this subiect. 
Me read uu argument d Mr. Wirt, on the trial 
ot Judge Cnase. Weli, Mr. Wirt wasanahle 
man, who pre eat d his side of the question 
with a good deal of pLausibLlrty and abilitt, as 
I am willing to admit bur, if you attrDd to 
the r ading, you will notice that air. Wirt had 
i^everal unooniibrtable obsta les in his path to 
s' umble ove —some very common, familiar, and 
well anown principles of ia»v. Tbe one was^ 
that a man must i«tend the natural conse- 
quences <>r hi^ own DCfc, that is t'l «ay, that he 
must be held by the law to have designed to do 
precisely the toing hetUddo. And when this 
defendant sent his sheriff with his posse up 
iiei e to seize ti=>e oHk^ev of tbe House of Repre- 
sent t ves, wi'hout any nutice, it must be pre- 
Humed tliat he intended that they should do 
t at thing, and do it in utter disregard and de* 
fiance ot ilie uuthurity of the House. Well, 
there was another principle that trout le^i the 
Counsellor^ ai>d gave hi n an opportunity to 
expen'i a great deal of language— that every 
man in tbe community wati bound to ki ow the 
law whether he knew it or not. Now let us see 
how the defendant >tauds beibt-e the court in 
regard to this mstter. ite tespondent, in his 
a«i»wer, say&: "Ue:»pondentdoe^ notkopw, nor 
is he prepared to Hdmit. upon whut articles of 
the eonrtitution of th<- titate s >d artices of Im- 
peachment are based, ftc." Well, 1 am willing 
% a'lmit that hn has stated the facts. It is not 
important, ptrhapA, to iropeacn his veracity, 
but it hi sliowii that the rules ut tbe House 
were read befo e bin in the argument of the 
canse, and that he treated them with so little 
res> ect and with such utter disdain, that they 
made no impres^ion whatever on his uind. 
That shows another thing, that, although he 
knew positively that ear.fa House, under the 
authority of th - oousii uti »n, ha<i th** power to 
establish the rules of its own proceciihgs, he 
never thought it worth his while to inquire 
whether tney had estublished any rules. » his 
was a case involving the privilcflprs or the House 
of Bepresentatives and its mt-mliers, and he did 
not stop to inquire what the rules of the H >u8e 
were. In tt>is manner, the di fcndant : sks to 
shield himself fiom the just eons quences of 
his act. AS he was a latwyer, itis to bp pre- 
sumed that he knew s metbiuM about the Li gis- 
lature and legislaiive proceedings. But he 
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doeff not deign even to Inqnlra whether tMj 
rales hMl beon es xblished. T-iU was the first 
bn^inesb he should hnve inquired into. He 
should have said to this lawyer from Rich- 
mond, and his volunteer associates, **Has the 
Hou^e any rule on the subjects Perhaps ihey 
raay have some rules, let us see whttt th y are '* 
But never onoe did this trouble his inquiring 
mind ^nd hift anxious souL and he did not Iook 
into the subject at all. But this uttonnpt to 
induce him to inquire what were the m!es ot 
the House, was like the feeble shaft of old 
Priam upon the shield of fiery Pyn-h^e$ whl* h 
fell far snorb of it^ aim, and was utterly power* 
less and without effect. But the lespondent 
further says, '*rMiM)ndent denies that be knesr 
that Capt. ueydt was SergOAUt-at-A-rms to the 
H juse of B»*presentatives.'* If ignorance were 
bliss, it would be folly to be wise, but it is the 
business of a Judge to be wise. It is bis bust* 
ness t^ know the law. He ought 'o bave known 
what were the rules of the House. This is a 
contesfiim of stupiHty or oflldal igoorance 
that in itself, is sufficient to di>qnaHfy him to 
hold the office of Judge. Does a m«n, who is to 
be trusted with the lives and libertie'!) of his 
fellow-ciiisens, c^me here and moke this con- 
fessionf He denies that he knew anything in 
relaMou to the rules of the House. It wa« his 
business to know He f>n<ht to havu inquired 
what were the ru^es of the Hou^e. We have, in 
ev dence h< re that tne Code was r^'ad before 
thi^ Judge in the presence of thi^ lawver ftom 
Bichmon i. Why did not he look ac the consti- 
tution? He is very learned about quorums, but 
be denie<i thit he Knew anything in rela'ion to 
the rules of the House. Is it possiible thut such 
a min as this is fit to be a Judfie? The law 
writera that I havf already read, say, that each 
House i» authorised to make rue^ for its own 
bod 7. The constitution savs that each Hou<^e 
may determine the rules oi us own proceedings. 
But the defendant says it is nor. law. If it is 
not law, it U not to be obeyed. But the <)e- 
lendant und his cmnsel wdl not say that there 
is no law or the land except that what i>i put in 
the Code I have shown you air ady that the 
parliamentary law i(> a part of the law of t e 
land. Ii the Judge did not know this, he ought 
to have known it. Now let ns »ee how h-^ 
treated the IjCffisiature and their lesolution. 
I read from 'he respondent's decision, as iriven 
in hi^ answer to t he charges coiitaine i in t e 
a-tices of iaipeachmoiit. He says: "By the 
last clause of tne seventh s ction of second 
article of the con titntion, it is provided that 
two-thirds ct each Hou^e ^hall • onsii^ute a 
quorum to do bnsines:}, but a smaller number 
mttV a^tjoum <rom day to day, and may be 
autnorized by late to compel the attendance ot 
absenc mem<ersl Now, it is insisted by the 
counsel for the petii loner that there was no 
quorum in the Hou^e when he resolution was 
passed, and that there is no law pussed, either 
lor the government ef the House or otherwise, 
authorizing a l»ss number than a quomm to 
enforce su<li attendance, ani hence, the resolu 
tion is without aut ority of law, und void. On 
the other hand, it is insisted that, by the com- 
mon law, by parliamentitry usage and the 
necessity of the case, it may be dene, and th t 
the Legislature, or any number of its members 
elect, can do anythinir in t >e ordinary bonu'ls 
of leg'Slation, which is not especially pio- 
hibited by the constitutim. tt seems very 
clear that, in tbis country, the power "f the 
liegiii atnre to make laws is derived al<ne irom 
the const itttti 'U, either expresslv granted or 
reaHonahly to be inferred; that individual 
members can do no !• gis aive acn, merelv fh>m 
the<rfl citon, no mor^ than a man could act 
from an appointment or election witho t a 
eommiss on ; h^noe, before the can p <ss laws, 
or do any other vaJid act of legi»lat on, they 
must unite and form cfacmse*ves i to an ass m* 
bly, and beiore they can proceed to bu«inets. 
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whole number. Kow, if the oonstrnetton oon« 
tendett f »r was admissible, that any nnmbttr of 
members dnly assemtiled can do any business 
not expressly forhiddi-n, this provision oi the 
constitution would be wholly nugat ry. The 
constitution permits a quorum to do rtusiness, 
t'Ut it surely does not, ny express terms, or 
reasonable construction^ permit a leaa number 
to do mO'C than to adjourn from day to nay, 
and t^ tnforce any law in existence ma'e to 
compul the attendance of absent members. 
Tnen, Is there any 1 iw or rule of ttie House, 
adopted bv a quorum, authorising a le<6 num- 
ber of members th *n a quomm to «if<HHse the 
ttendance of membersr There tias been none 
zererzed to the emrt, nor has it be n able to 
find any. Is su h law <>r power inherent in 
such a number, or may it be infer ed f^om the 
necessity or nature of the case! The court is 
unable to see it, if it is, or can be infeiTed.** 
But tell me, tell me what remedy the House 
had, what relief from this gross, this out- 
rageout wrong? They could not appeal. It 
has been decided again and agSkin by onr eouna 
here, that, in point of fact, there can t>e no 
appeal- from a habeas corpus oa e; the derision 
01 the J adge is final, Were they to sit • here in 
their piacea without redress for this unheard-of 
wrong? N o, no ; they had two re medies m th«ur 
hands : one was thi<(— by the sixth a: tide oi the 
sixth section ot the constitution thev m*giil; 
have remo?ed him summar ly, aroitrartiy, fr itt 
hU office. Did ihi-y d» it? Not at a*l, buta 
process was served. Did he take any notice ost 
pay any respect to it or make any ri^spone? 
Did he recognise the authority of me Leg^isla- 
tore? He pa^s no respect to it at all, hut still 
they delay action, i ut something is said abons 
the whimsical ovpositio , the tuimoil and the 
angry i>assion, and all that, but the Lefriaiat re 
Kives lime for pas^iioo to subside, for cool and 
sober Jiidgunent to operate They fiire this 
Judge an oiportuniiy to reconsider his action, 
and to place himself before the Learis-atare in 
such a ma<.ner that his oooduci shail not. be 
construed into a precedent. Does he do itf 
No, BO. As a last resort, they b inghie con- 
duit before your bar as that of a Judge, who is 
disqualified to hold h<s office. But asotlier 
principle that i< put in by way of de oiiae is. 
that a Judgf canuot be censured for an er or or 
iudgment, for » mere. mistaka 8o e authori- 
ties tiave been cited ; I will refer to them [Mr. 
Mayiiard here re i erred to the case roported in 
5ih Johns- n. an<l also to 3/ Biackstone*s Ita* 

Eortd; he also r ferre<i to whtt Judge ihase 
ad said in bis answer to the charges peferred 
against him Counsel atso cited t einp acii- 
ment of Judge Has kelL commencing at [>. 4U.] 
Now, one of the co nsel who appeared in the 
habeas c rius ca e, and who also appear^ for 
the respondent, has been examined as a wit- 
nesa in the course ot his examination, not as 
a lawyer, but as a « itness unuer oath, he states 
what his opinion 8 were in regard to the case. 
'ihat wit" ess sta es that after the Legisshture 
had ad^' turned, the Governor bad no power to 
a mim.-ter his pioclamatioD. 

Jud.^e Brien. J hat is not what I said. I 
said it was urged In the court below th- 1 the 
Gove nor had no right to call the Legislature 
together. 

Mr. Maynard continued. Well, I cheerfully 
make tbe eorr ction, and I confess ihat &uch an 
opinion. CO >ing fiom a lawyer in this tate. 
hurt me But I say, suppose the Judge had 
bail tbis information, and had un teriaken to 
act upon it. it would have teen a very ionest 
opii ion. but I say, suppose the Jodgf had de- 
cided adversely as to the power Oi the Governor 
in th>s matter, wbat woud have been the 
remedy? Why, simply to remove him Arum 
office^ and te disqualify him. but this is not a 
criminal proceeding touching thu deiendant in 
his ojiiciai capacity. The oonstitatiott sagn thai 
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%* J>«4«B» jImOI be Ufible to Indldantot. «rl^ and 
pjuiismnert, a6oorclii»g to law. But the de- 
fense urged that the judge was a loyal man, 
and also, that Williams was a soldier for four 
years. Well, I don't know that there was any 
evidence on that subject. Williams was in the 
service four > ears lacking, perhaps, three years 

Snd nine months. I don't Know how that was, 
ut let it all pass. We know, from the history 
oi mankind, that it does not ollow that men 
will always be true to the cause for which they 
have fought Why, one of the earliest insiances 
of thi$— as our triend ha^ betrayed me into 
making reference to our school- boy clas5i<>s— is 
to be found in that mostwondertui composition 
o^ antiquity, the poem of the great Grecian. 
The whole nistorv of that poem, the whole 
ai'gnmentand whole substance of it, is, that one 
of the Grecian chieftains, at the close of a long 
And wearisome campaign of len years, found a 
pretty >oreign maid whom he determined to 
MPP oprlate us his wife— fur tiiey all had wive:$ 
at nome. This maiden was snatched from home 
by another and more powerful chieuain than 
himself; this chieltam, who had made so many 
enemies bite the dust, tamed his back upon his 
eoun<7y's ta se, and went silently to his tent, 
and ne more littid his arm in defense of his 
native Greece. » hat is the buid»n of that im- 
mortal poem, tripped of its imagery and its 
briliian-. sur oundiugs. 
^ Achilles' wra h to Greece the direful spi ing 
Of woes unnumbered, heavenly go dess sing.'* 

I cito this example to show that one of the 
Grecian herofs turned upon his « ountry, and 
was one of its blitorest enemies. ir.is name 
stands lo-day, with that of Judas fscariot, as 
the synonyme of < reason. And 60 we may 
come down and multiply instances in ou^* own 
time until we come to the case o Pleasant Wil- 
liam!>, of the ounty off ar er. But it is not 
denied by rite counsel that this same Pleasant 
Will am>— this ^ameboldso dier- boy— this bame 
valiant chieftain- Was guilty of a great und in- 
defensible wrong in abandoning the post to 
-Which he had been assigned by the people of hs 
own county, for duty. But "his man is tonnd 
running back and skulking, and seeking to 
defeat the action of the Legis atnre. But we 
are told that this four yejr.-' fight J nstifled Mm 
tn »ak ng ttte action that he did. But ^^ hy this 
IS broug'itiit here after these sta ements have 
been made, nnder oatb, is more than I can c<;m> 
prrhend, unle^s it be to overburden the case, 
and prevent tiie revU question Itom b ing seen. 

Well, now, 1 am not h«re to impugn the 
motives of this defend m*-.. The very fact that 
be holds a cotDmi^slun as judge implies that he 
was a man of good character— implis that he 
was a oyal man, a Union man, that he was a 
good lawyer, liut charactt r has nothi i g to do 
with this case one way or the other. But r 
bave referre»i tn the case wh re the defendant 
was charged with official misbehavior, in re- 
lusing to sign bills, in refusing writ^ of habeas 
corpus, when he ought to have granted them, 
and granting them when he sh -uld liave refns d 
them But. we have admitted e- ery thing that. 
was desired here by the defendant, except the 
indecorum and the indecency of allowiiig h>s 
brother to siii as a member of the court upon 
this tr al; and if there was any doubt upon the 
part of any m mber o this court, that doubt 
divippeared upon the moment the te^tlmony 
was t ken. Wny, we don't even o'-jfct to the 
Senator who was s>own by the record to have 
been the a<ent of Williams. We made no ob- 
jection t » bim; we ailowe > him t) decide upon 
tiie evidence a id the law. But then < haracter 
Is n thing. I have stated that th sis what i- 
called tty the law writers, a polit'cal offense. 
Why, even Charles the Second, and Louis the 
Sixteenth, are said to have been blameless in 
their prvate re ations, and, like this defendant, 
to have had wi veb and children at home. They 



wBn not charged with personal, individual 
offenses, but they were charged with under- 
mining the great Temple of Freedom, and it 
was for that that they were called in question. 
I may instmce the memorable case of Lord 
Strafford, who was convicted on impeachment^ 
and sentenced to death. I will not allude to the 
case of Bacon, who allowt^d himself to be im- 
properly approached and to give personal pecu- 
niary favors. But it was held that such pro- 
ceedings ought not to be tolerated. At a later 
day, 'his was done by Bmmet and his contem- 
poraries in Ireland, ftlay it please the court, I 
have consumed much time In the presentation 
of this case. It is a great case, it is an impor- 
tant case, it is a case that Is travelling along the 
great highway of oon^ titntional Uw. It is as if 
one should dig down to he bow< Is of the earth 
and plant a magaz ne there which in years to 
come, perhaps twenty, perhaps a hundred 
years, sume wicked hvnd should apcly a torch 
to it that would blow this magniticent structure 
to atoms ; but, may it p ease the court, rather 
than trust mjrself to the momentary excitement 
of the occasiou, I have put into considered 
words the general summary of the ground I 
have gone over. 

Thus we find the House of Representatives 
strnggUne against acombinaiiou of its own 
refractory members, aided by counsel from 
abtoad, including not only a hostile element in 
this commufJty, but persons in high places 
elsewhere, assailed by a virulent and u r« lent- 
ing press; its members cursed ahd threatened 
as they walked the streets; and those whose 
business it was to conserve the public peace 
appr. bending a public attack upon them an 
apprehensiou of which thty then» selves par- 
te »k; and in the very heart of the coi teat, 
juit as they were about to bring it to a suc- 
cessful Uf-ue, the defendant is invoiced to res- 
cue a portion of the malcontents f om the 
author ty and just control which they had 
d' fled fie is approached by lawver», one of 
them his kinsman and busoih friend, known hy 
him to be in sympathy of • pinion with p ose 
who had conspired to defeat the action of the 
Legislature, and solicited to u'le his judicial 
authority in opposition to the House, at>d in 
aid of ine guilty m mbirs He instinctively 
recoi s ^nd pro't sts against such an act. But 
importunity prevtiils, he takes the first m st 
expensive s«ep, and tr<^m that, goes on protest- 
ing that he in ended to do his duty, as if 
conscious all the whilf ot a strong inducement 
moving him to the contrary The result was, 
that he interposed violently in title proceed ings 
ot the House, by r leasintr the refractory mt m- 
bers, and arresting and fining theii executive 
officer, whom he punished for no other fault 
than obedience to the orders of the body by. 
which he wai» appointed. 

ihis condu t is now defeidded beibre you as 
legal a«td right, and you are required by \ our 
decision to determii e whether, in your opinion, 
it is so or^not. The question is so pre>e ted 
that you cannot escape it It is possible that 
the defendant may nave regretted to find <he 
House's proceedings invalid, but he did not 
hesitate to inquire into and revise them And 
herein was his great, his fatal er>or. In vio- 
l:tion of the con&titutioh, he encroached upon 
the imits of another brauch of th*^ govern- 
ment, intent onally. knowir gly, claiming and 
still claiming a rig t to do so. 

It beco » es necess .rv for you, therefore, to 
vindic te the law, and in do njr so, you cannot 
re ard either ignorance or mi&thke in its vio- 
lation, except in the degree ot punishment you 
may t in» pr«!p r to impose. His ianvfua',e 
beiore ou is, *T have don t»ie act eompl ined 
ot. I did right, and would do the t^Anui thing 
Hgain.' It IS tor you to decide upon this 
assumption, and so to decide that it will never 
ag in be put fortvard. 

That he did it wUlfuUyi he admits, that he did 
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ttlntesitonallT, Is not denied *» !ik<leed, «he Yaw. 
by an old ana weU-known principle, assumes 
every man t'» intend the natural conseqn^noes 
01 hi-^ own act, in other words, that he Intended 
to do the very thing: he did do; that he did it 
knowingly, is a^un'^eotly proven; that he did 
it wrongfully. I think I have conclu^ively 
shown. A wronsr act, wilirnlly, intentionally 
and knowingly done, and now attcnipied t * be 
jiistlfleii and persevered in, leaves 50a no 
alternative except to declare the wrons, and 
condi'mn the wronnr-doer; or to yield to t 'O 
Wrong, let it triumph over the right, and 
fasten it irrevocably upon the government 
institutions of the State. 

If the de'endant be a man of exalted charac- 
ter in his private, professional and official life, 
BO mu h more pernicious tne example and dan 
gerous the precedent. If he be>i>'ved, and stltl 
believes, that bin action was right, so much the 
more likely will he be to . epeat it, in the lan- 
guage t:;f one of hii counsel, '* at whatever hus- 
ard of cotltsion with any other co ordinate 
branch of the governmenr," especially if by 
your action you fail to disapprove and coademn 
the encro >chrapnt. 

The prevalent evil of the time is Ibe ooen. un- 
disguised conteuiDt tor legislati e authority by 
th<^ enemies of the government. It has pre- 
vailed ev« r since the beginning of tiie re»ellion. 
''he members have bem reviled personally; 
they have teen defamed as a body £very act 
looking to the preservation of the country 
against rebel hostility, or to the restoratim of 
dlv'l governm> nt since the re^>ellion had over- 
thrown it, has been dtnouuced as a violation of 
the constitu'iou, a usurpation, tyranny, des- 
potism, and I know not whatbesldtt. Such epi- 
thets have btien common as the ** Lincoln Con- 
gress," the **rump Confess," the "Yjink^e 
Congress, "&bo *y calliog itself Congress hang- 
ing Ui«on the ve^ge of th<s goveroment" the 
•'ruiiip Logi lature,". "Brownlow's LegUU- 
t'lre," thtt *-free nigarer Legislature/' and so 
on to the end 

At no other time, and in no o her state of 
public feeling, would such ac<se as this have 
arisen; at lo other tirai) Would such a doctrine 
have been a«serred. The House of Kepi e-enta- 
ttve^was exercising only the ordinary every- 
day piivilege of securing the attendance of its 
own memhers for the dsmtch of the public 
business, and it will s a* a to their h nor in a'l 
time, that tMcy did not allow themselves to be 
moved by the be it and excitemo .t of the day 
to tue exer ion of their nndoubt(:d auth rity, 
and order the arre:«t of >he iatenering fudge 
an- 1 all concerned with him ; that they did not 
even avail themselves of th^> summary and even 
arbi»r«ry powcr of removal g^ven by article 
six, >ect'onsix, of the constituiion, but after 
due deliberation and full time to let all pas ion 
sub-ide» brought their case f<>r examinatiou 
and decision b fure this high tribunal. 

And it is for you, wiihout feasor favor, to so 
adjudge their cause, that their independence o* 
every power but that of the people, fthoold 
never ugain be drawn in quesiion The law 
itsef ison trial, you are yourreles on trial 
and the judge is condemned when the guilty is 
abKo ved. 

ApiOaK ate made ro your clemency. Even 
foriiearance is in oked. Tou are asked to close 
your eyes to every thin* but the conveni- nee of 
thi^ heady offical. Uem^'ncy and forbearance 
and personal considerations, are not permitted 
you. I »uty, plain, direct i d unyielding dury. 
)s y ur*; duty to the c nstltutioa, duty to the 
law, 10 our free governmenc, dut * to the com 
log posterity, whom for evil or for good, your 
de isionwili powerfully affect. 

Wien waa this clemency, this forh<>Aranc<*, 
this personal consideration exh b ted towards 
the '^uoffunding 'fficer who has been drawn an 
in vol u tar y party .to these proceedings? He 
oonie»sedly was without fault. He acted un- 



fttr the nistrfiefsEons of tbe Ckitise w BepreMfttt* 
tattves and the immediate direction of A* 
Speaker; yet with profound deference to ttM 
judicial digt'ity. lliien, after argument, and 
>is it is maintained, terave deliberation, tM 
ju'^ge decided hti auth rfty in^^nilci^nt, witb<* 
out notice to him, without further order, with« 
out giving him opportunity to commnuicats 
With nis official superiors, in the night watches, 
a sheriff, with a band of armed men is sent to 
break into his office at the Capitol, drnic him 
fh>m his bed a prisooer, nnd while dei'lanns 
the e was no fault in him, the jud-.e miilcttf 
him in eosts which he is required to pay before 
he can be discharged. Upon what p' 1 ucMe nam 
such rondnet be excused or pal atedt vv «• are 
toM this was necessary to vindicate the lawt 
broken indeed, but with no intention to break 
it, with ami and honest and cone ientions be^ 
lief of doing rigtit. Such ih thn excuse of thid 
defendant; out of thine own mouth do 1 con-* 
demn th^e. If the vindicatiou 01 the law re* 

Suired this rude, and snn'ma'V, and hukiBilia* 
ng treatment of William He> dt. the Seiveant- 
at- Arms, how much Bore< pun* hment doee il 
require of you who have violated thi; law i • ten.' 
fold measure beyond what you ever pretended 
against him; you wtio in impnaoning hiisft in- 
sulted the pt-t'ple of Tennes^e*' in the persons of 
their assem' lei representatives, who, m in- 
poking penalties on nim, punished viciously tlM 
body <^ leg'sUtors of wfaiuh be was t> e obo« 
dient instrument; who. in t^eprivieg him of bis 
liberty, as!>erted the right and the power to 
arre»>t him and punish e ery man oomposiner aa 
indep ndent and co-o dfnate baooh of the 
govemmeMt, simply for discharging their fnno* 
lions in •uch wis ■ as you dis pprt>\ed; wbo, ia 
authorizing the breaking open f the Cauitol^ 
expo8e*i the pubUv archie ves and the vMnable 
things Of the State tr asured there, to a multi- 
tude o armed prowler-, none t o good, »b the 
sequel proved, to ilch «he p«>ck ets of your Tie*- 
tlmand steal hn money. But let the la-v be 
vin(B -ated, let justice be done, though tbe hea« 
vens fall. 

Considerations of »«*ntiment and emotion, 
theiefr<), have noplace in thisluveiitigation. 
The case approach's, as neulv as human af- 
fairs can a pro.i< h abstra«'t, impersonal Jus- 
tice. Nel'her the personal, n'rthe pr fess onaI« 
nor the gi neral umclai m'>rits <^f the de end >nk 
are atfec:te ( by it, or can be affected by the re- 
sult He is cbarg' d by the House of Bepre- 
sentatives With an offense, wh ch, in their opin- 
ion disqualifies him for the office he tiolds. 
Beyond that the say nothing and do not anlc 
you to find. It is for you to look at the prooA 
befoe yon, and to say, upon your responsibilitT 
to this gtneratioa ad its posterity, with 1x>^ 
coming reveren* e for th^ auiru^ tribnnal 
a^>ove. whether the accused hath or hath not 
done the things that be iald to his charge. 

iLBevnXNT OF /VD«S BBIBV. 

The following is the argum .nt of Judge Jt. S 
Brien, on the part ot the d( feof e : 

Mr. President and members of the Court ; I 
dont approach the argument of thfs casewitlioni 
feeli. g \ery great- embarrassnent nor on ac- 
count of misapprehension on my part of the 
true is^ne before this honorable court, but be- 
oau«ie I may, by some mi>a'ivertance, say some- 
th ng that may militate »• gainst he de ense 
here, and i e<*.anse my views of th s case are hi 
utterly a*: variance with h'^ present tion on the 
part «-f the 8r te government, th^t I have ooca^ 
sion to leel eml#aira sment. The gentlemen oit 
the other ^ide hive argued t >is can^e wl>h m 
zeal and abllitv, chat, i am free to say, would 
hove been worthy of a bett< r cause. KevOitbe* 
I' ss, t^iey have argued it tirith ability. 1 woeld 
despise mys< If if 1 were to permit my ftelinga 
to influenire my jodgment in an argument of so 
nmeh importance to the State of Tennessee amd 



m 



•o Mift Aefefidftnf, fts tills !fl. I wcmiii not pef * 
aiU any extraneous influvnce to swaj me &^i-e 
In the presentation of this crnse. But I mnst 
•ay, th t, in no crimi'-al trial with which J have 
ever heretofore had a y connecti>ii, have 1 
et«r seen a deffentlant pursued with such vin-* 
deriT^ness in mv life as ha^ been purbned 
against the defendant here. Thecennsel w'o 
last spoke has ^aid that he had written out the 
eloding part of his argument for iear that he 
would ina iTertantly say something that he did 
not me ^n I think it Wus fitting that he should 
have written >h s ont. Bur-, sir, ttiis is a ease 
ftgainstone of the Judicial offioerH of the proy- 
emme- 1. ihe State of Tennessee has ta%eo 
extraordinary pAins» of which I do not com- 
pltiin, that this matter shonld be fully a^d Aree- 
ly investigated. And not only have they ap> 
Mintt'd managers, but the Stale, in its anxiety 
Id do right, has employed lour learned and dls 
tingui-ne> counsel. I donetcompl in at this, 
I am TAthi'v gratified at the fact, rerhaps if the 
ITni ed States of A merica had l^een hut)te<1 ove -, 
bt>tter sel ctions could not have b* en made, i 
bad been taught to believe that Webster, and 
Wirr, a d Ersrtine, and such other men, were 
liie leiral lights of the time in which th< y lived» 
and 1 have been unable to see in my biindneBs 
tiia' ti»ey hive leit many superiors on the fatie 
Of the earth behind them. But now, Mr. Pr< s* 
Ident, w^>at is the o se whit^h we arc to try? 
Judge Fras.er is chirge«l befbre this court 
with having, m violation of the law, wrong- 
fli) y. wit fill y, and feionionsly, attempted to 
break np he ijAKislature. The mainqmston 
ts, did Judg« Fmzier do this? The next ques- 
tion is. what a e the fundamental rules pre- 
•cri'ed by the law of the land lor the gov- 
rmm nt of the Legislature? The Leg- 
ialaiure of Tennessee has the rijrht to 
punish ev<rv one £br contempt. We do 
ftot controvrt that — we admit it to the 
fullest t>xteut. Now, I ask, what is m ant 
by the three co ordinate branches of the gov 
er ment of the State of Tennessee? it is 
elalmed here th t no power on the face of the 
«arth can interfere with the legislative depart- 
ment. I ask in what respect the Legislature of 
the Mtate is independent of allothe' bra*'ch«r8 
6f the ^overament. It is in the pttss^ngof laws; 
in that it s supreme. Neither t e Judiciary nor 
the ex cutive can control that power in the ex- 
ercise of Its peculiar function!:. Wht^n they p«68 
th iracts. they are put *nto the hands of another 
co-ordinate branch <'f the government, which 1- 
as supreme as the regis ature <$•, that is, ii.tothe 
ban •>» of the judicial y. The obje t of this is to 
see that tt>e laws are in conformity with the 
oonstitution. But t-lt me where a Legislature 
was authorized to considt^r the laws as in con- 
xormtty w th the oon&citutlon? It is left to the 
^ourtaoi the country to det*>rmine th>t ques- 
tion. But when gentlemen claim that the Leg 
islature i< independent, they claim only that the 
l^eirihlature is an emanation from the people. 
But the p<:opie have also prescribed w at the 
eourts hail <1o and what the executive shall do. 
I say that if the c >uns stioul i attempt to iater- 
itere with the L^Mislatare In the parsing of laws, 
it would be an usurp tion of p ^wer. and it the 
Executive would attempt to Intt-rfere. it would 
be a violation of power. Now, if this is not the 
dependence of one co-ordinate branch of the 
gt>ve lament upon another. I confess that I do 
not understand the |>rineiple8 of government. 
The framersof ourconstitutton considered H>at 
the m n who should live aft r them would be 
liabe to err, and therefor*^ thes<9 che«'ks an'l 
balances of one department of government on 
another, was ere .ti-d. 

This Leg siatare, under high political excise- 
tti«nt, or under a ^ isapprehen^ion of what were 
their powers, might pass 8ome laws that might 
not be in accordance with the fundamental law 
of the land, and there ore the courts of the 
«(mntry were created fbr the purpose of exam- 



fiiilig and revislBg tbelr aetibii. When the Let* 
islatrae rHsclares an actot ^e Assembly to have 
been passed by them in accordance with thelaW 
of the bind, then it is obligatory upon the people< 
but if it is declared by the courts to be uncon- 
s itutional then it has no for<se. Now, this be* 
ing so, is this a po itical conflict betweeli two 
departments of the government? I say there is 
no conflict between these jurictions at all. The 
ac ion of the judiciary does not propose to in 'er» 
fere with the enactment of laws by the Legls- 
latu re; it simply declares that they oa^e made a 
1 aw in V iolation of the constltu i ion. There is ne 
conflict at a , and all such things ought to be 
discarded I do not regard this as a politlcfd 
question at all. Now, the Legislature of Ten- 
nesiiee was constitnt d by a coiiVention that as- 
sembled in Nashville. By the dmstitutioit 
Which it adopted, provision was made f ♦r the as- 
sembling? ot the Legislature. The Legislature 
djonmed until November f llowinv. In the 
interim the Gover«^or called an extraordinary 
session The Legislature adjourned, not sine 
die as will be observed, biittomeiton a cer- 
tain day. And here the question migh^ well 
arise as to whether the Governor had power ta 
call an extraordinary session; but I will not con* 
aid' r that question. The House meets up n its 
own adjournment. It had adjou i ned to a gi ven 
day. If they adjourned to meet on the second 
day of Novemb«;r, they had not adjourned 8in4 
die and there was no necessity for a call The 
Legislacnre being in session, had control of its 
own adjou nment. But the Leirislature was 
cai led together. Bat some members ^ >f tiie Leg<* 
islature said they were opposed to doing what 
the Legi^tature cont en plated, and thereupoa 
the members of the Leg^sl ttui e arrested them* 
T e members of the Legislatute who were ar<« 
rested, uiade out a petiii<m for a writ of habeas 
corpus, spying that they were illegally de» 
tain*d Th J u'ige issued the writ of habeas 
corpus. The8er£feant-at Arms was commanded 
to bring these men before him. The 
men were not broughr, but a return was 
made by the Sergeant-at'Arms. stati* g why 
these me were not ^r duced. The judge per- 
mitted the investigation to be made in the ab- 
sence of tho^e parties who w« re in cu^todv. 
The judge decided that they wereiregaliy held 
in durance vile, and therefore ordered them t6 
be discharged. Now, the only question is, was 
the action of the Judge right? Did the fact« 
state 1 in the petition authorize the judge t(» 
grant the writ? Now, show me whether there 
IS any other question ia this wh Jle case? What 
duty had th»^ judKO topertorm? The constttu- 
ttou required that whenever a partv is illegally 
res rat ed of his liberty, the writ of habeae 
corpus should be granted, bow was Judge 
Frazier to determine this question? He had no 
ri/ht to have any feeling in it, am ao(»r ing to 
the proof in this case, ii he had any feeling, it 
Wa^ against those Who asked fbr the petition of 
habeas corpus. Here is a cltiten that compt aini 
that, he is h^^ld in custody by the sergeant- at- 
Arms, under t&e authority of the Hous • of Rep« 
resentativee; then he calls upon the man that 
held them in <.u>tody to bring the prisoner for* 
ward The petitioner says, ^*I am heid by the 
Sergeant-at-Arms under a pretended resolution 
O' tue House.'* Wow, in order that we may un» 
derstand whether tnis body that had this inatt 
under arrest had the anihorityto hold him, we 
turn back to the constitution : The eleventh sec* 
lion of article the second of the constitutioli 
reads thus : "The Senate and House of ReprOi* 
sentatives when assembled, shad each choo^e • 
Speaker and its other officers, be judges of thd 
qualific tions and election Of its members, and 
St upon its own adjournments fh>m day to day. 
Two-thir<s of eacn Hoose Shall constttat ft 
quoram to do business ; but a smal er number 
may a 'joum ttota day to day. and may be au<* 
thor zed by law to compel the ai tendance of ab-« 
tent members. Now, what would any man un- 
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dnstond tiut to meMi withotife any ei^lAiiAttmk 
ox any argument r ThdX \em man two* thirds 
e^uld do no basiness wbaterer, except to ad- 
journ from (lay to day. No w it is not necessary 
to quibble iibout plain prouositions oi law. What 
is meant by that term knot Why, some gentltr- 
men have, giv^n you the rules oflaw— going back 
to Blackstane. LatD —in geueral aocepiation— is 
a rule; in lis l*rg li sense, it is a rule prescribed 
by a superior to be obeyed by an interior, a law 
that upcrii: e-^ upon all th«) piople alike. If this 
houi^rable court please, I want to disabuse their 
minds u on a very imiK> 'tant point. They say 
that the Legislature » as p »wer to do so and so, 
which X admit. Then the que-ntion th^'y avoid 
Is, what ia the Legislature? Ir, is a House duly 
orgamaed. Butttie prosecution have fdmuly 
begged the ques iun. We s»iv that the Legisla- 
ture was organized in 1885. under the rules 
made for the government oi tn -. Houae It was 
argued that the rules made in 18 ;5 continued 
unto the pre>ent day, and that, therefore Judge 
Frizzier must have known it. 

But if there were twenty sessions in the year, 
and you were to meet twenty times in the year, 
7 >u would have lo re-adopr your rules. I mean if 
you a ijourn aif%edie. But here is an arg imeui. 
that you have h<id a rule standing upon your 
statute book since 183), and thar. Judge Frazier 
must httve known ii, toid if he did not know ii, 
be was extremely ii<nori4nt. [Judge Brien bere 
ref ried to secuon 98, of Cusuing.J Now, here 
is law tuat the geutiemen indorse. They ^ay 
that Judge Fraj^ier ugh., to have known that a 
rule was sc^andiiig from 1885, and that Ju tge 
Frazier ought to be held responsible to the rule. 
But a rule uf the House ejcpires with ihe ad- 
journment oi ihe Leg slatnre, a»d has no bfnd- 
ug force with th following session. Now, let 
me sk whether cher « was any rule adopted at 
this extr<io < d i nary ession? Their jo urnals s \.y 
that tbey adjourned from day to day. but sup- 
pose th^tiucj dge na«i decided exactly right, 
would it have been any ground of lmpeai'.h- 
ment? Would you turn him out because, al- 
though he decided ri>(ht, he did not have the 
facis oeiure him? I believe that there were only 
forty- iue present when that resolution was 
pasaed; at any r .te, it waS less ihan a quorum. 
2(ow, less ihan two-thirds cannot do business. 
Kow, taese are Itgal questions, in which ihe e 
ifi no criminality. I du not say that tbe House 
of Representatives oommitte t what th<j b«i- 
lieved to be a wrong. I do 't charge that crime 
upuu thetu; I think they exercised what they 
believed to be tuei ' privi ege under the o n^ti- 
tutio I ; and I only ask that you attribute to 
Judge Frazier as honest motives as you oiaim 
Ibr your»el«es. 

JAow, it wili be kept constantly in mind then, 
"When I say the House of representatives I do 
not mean that there was a quorum present. 
But a cording to this constitution, with less 
than a quorum, that bo ly had no authority to 
pass a rule any more than i had. Bat I may 
say here, that no >ct of ihe British Parliament 
has been adopted here by special legislation 
since that time. The common law, in the ab- 
sence 01 s atutory, governs and controls to-day. 
But wherever tuere is a statute law it contra- 
venes the common law, it is in force. Waere 
we have a statutory law, it supercedes the com- 
mon law. our constitution 18 above parliamen- 
tary law. It ought to be, because it is a lixed 
rule established by the people themselves for 
their government; nob dy has a right to contra 
Teae it. But when men undertake to depart 
from plain principles of law, they always in- 
volve tbems.-lves in difficulty. Now, there 
were eighvy-four members th» re, it to A fifty- 
Six CO make a quorum, i hey say, how do we 
know tnat? X have got it in the schedule to the 
amended constitution. That schedule was de- 
clared, by the Supreme Court at its lest session, 
to be a part of the constitution. The twelfth 
tootion of the second article of the constitution 



prondei tiiat **Saoh Houm m«gr deteroiiiie ihm 
rules of proceedings, punish its members ton 
disorderly behavior, and, with the concurrence 
of two-thirds, expel a member, riot a secoD^l 
time for the same offense; and shall have all 
other powers neoessaty fora branch of the Ua^^ 
isla ure of a free State." Less than fiity-sis 
members do not constitute a quorum, but if you 
have a Sergeant- Arms, you may pun sh them 
for contemot, and may send your Si geant-afc- 
'%rms after them, and you mav protect yoiur 
House irom insult; but, unless you have a quo* 
rum, you c nnot do anv business, and you ^re 
not a House, because you are not competent tx» 
do any business. Now, I say, that m the ab« 
senoe of fifty-six members there was no quo- 
rum. I ouosel here read from Cushing, seo- 
ton 36 s and also 257.] Now, If you convene m 
less number than a quorum, tiie may, ot rourae, 
r» sort, by law, to compel the attendance of ab- 
sent member-. Js there any thing plainer than 
that, under our constitution, wnich provides 
that you may compel the attendance of absent 
membexs? Does any man who aspie^i to the 
dignity of a lawyer or a Se"ator, tail 
to see this distmction?^ [Judge Brien 
read from 231 of Coshing] But it has 
been said by the counsel on tbe other side, 
that when t»ie Southern States seceded, Con- 
gress decided that two- thirds of tbe meoabers 
of the States thai had not seceded should coo- 
stitute a quornm. Mr. Cushing occupied pre- 
cisi^ly the tiame position in regard to unem that 
•ludge i<Yazier does In thi« case. Mr. Cushingf 
was deflnitjg the law, Judge Frazier was de- 
ciding Che law, and had no more interest in de- 
termining in favor of one or i he (>ther. iha ^ Mr. 
Cushing nad. Now, Mr. Cushing shows you 
that e'>s than a quorum can do no business. 

tludge Brien itere quoted 64of cushisK.] But 
[r. Maynard tried to t vade that. Ue said tba 
H USB was contituted, having been a jour ed 
over rom a preceding session. Now, I contend 
that less than a quorum was not competent to 
enact any law; but Judge Frazier tniuks that 
in his action he did right. Tbe gt'utlt men oa 
the other side say that Judge Frazier violated 
the iaw^thai he did wron*;. 'ihey argue that 
h** ac ed willfully, corruptly, and knowingly* 
and tnat therefore he should be disqualified 
flrum his office. But here we have the cjnbt tu- 
tion and the law upon this subject. I hav 6 paid 
a great deal of atte tion to th s subject, aud if 
I am not right, you can throw my argument 
away, 
fending the argument the Senate adjourned. 



THURSDAY. MAI SOTh, 1867. 
The Senat)^ was called to order nt the usual 
hour. Ai the members being present and tki« 
minutes read and approved Judge Brien con* 
eluded his argument as follows : 

Mr. President and gentlemen of the 
court, at the adjournment on yesterday, 
I was making the argument that facta 
were presented to tbe judge to show that 
the Leg slatur^ was not organized according to 
law. « read the constitution an « our own laws 
in reference to the organization of the Legisla- 
ture. I 8 lid then that where we had a law 
governing ihe organization of our Legisia- 
t re, that supersedes all common law and 
and a 1 parlia Jientary Uw. I co tended th^ 
two-thirds of all the meinbers entit ed to rep. 
resentaiion must constitute a quo* um. Y> ster- 
dayl ^howed that under our constitution and 
laws we h id eighty-four members in the House 
6 Representatives. I contended also, that ihttre 
was > o quoriim present n hen >Villiams was ar- 
rest<>d and br .ugiit beiore the House. I sup- 
ported th.s argument by referring to the Jour- 
nals of the House. I called it *'the Hou e" for 
onven ence sake. There was not a - ufficient 
number of members present to do business, aad 
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^ [>rd«rl7 coodnot. The members of the Leg 
islature did notUDd^tske to transact any busl- 
i»es8. Wben the vote came to be taken the 
doors of the committee room were thrown open 
aiicl the names of Williams and Martin were 
eaUed These proceedings again t these men 
ire re prior to that time. Fxom the 4th of Juy 
Tip to that time there was no quorum, and hence 
trais resoulnrton that was passed, directing these 
men to be arrested, was not passed bf a quo- 
ram. I have shown by our constitution and by 
tlie atithoritjr of Mr. Cushing, thut wherever 
ttie constitucion n^quires a particular number 
to transact business, that less than that numb r 
can do nothing but a Uourn, no question can be 
acted upon. But as I have said oefore, parlia- 
xnentary law has nothing to do wiih this case: 
common law has nothing to do with it. 
What is common law ? It is an estab' ished usage 
tba< hasbven in Vogue so long that the memory 
of man runneth not to the contrary. We are 
then not governed by the common law, or by 
parliamentary law, i^ut by our own constitu- 
tion. Now, Wiiliams was eie< ted a member 
of the lieglflature. Williams cho«e not to be 
present, fhe members of the tiouse regarde t 
this as an iofraotlm of their rights. I don't 
intend to impute any improper moiiveB to the 
House, nor do 1 deem it necessary to show tuat 
their acts were wrong pm' 96 limpute no im 
proper moti V es to the Ji ube. They concluded 
tbat, wi h the lights they bad before them, they 
liad the x>ower to arrest these men aud comp-^l 
them to answer for what they regarded as a 
contempt. But, aa I say, as there was no 
quorum pres-. nt. the House had no power to do 
Bueh a thing. But, then, the gentlemen on the 
other side say you have no right to iudulrc 
w tiettier the House had a quorn ua o " net. No w « 
do g-ntlemen suppOiie that they can deceive an 
iBtelUxeDt curt like this by such an argument 
as tha ? What do you rail your ro*l lor? It 
is to show tnat all the members are pr< sent. 
The constitution says that less thiibu iwo-thirds 
Shalt not be competent to transact business, and 
you call 'he roll to see whether you have a 
quorum or ni»t. But when your acts are passed 
according to law, ihey are binding upon the 
neppie oi the State. The liberties and well- 
oeing of the people are involved m the d ci- 
sion which yon make. And will it be in* 
sisted on by any genleman here, that the 
Xegislature is so Ikr above them that you 
cannot inquire whether they have confer ue<t 
to the fundamenial rulen by which they are 
to be governed? *ertinly net. ihe couit:» 
have deccied, and the books have b«'en read 
to you, and I don't intend to take up your 
time by reading them again. But ihe courts 
have the tight to determine the leg lit v oi the 
laws ol the land, and they have a right to go 
to the jonrn^ii and look into them to see 
-whether there is a quorum or not. It an act 
is in ac^coidance with the coustl ution *%( the 
State of Tenne see, then, prima faeie^ it U right. 
But suppose that an ac<^ of the Assembly hai 
been pas ed by a less number than that required 
by law, how c uld you ascertain thi« except by 
referr u^ to the joumtds, and seeing whether 
the required number were present or not? 
Hen< e, the courts have uniformiy decided that 
you may go behind the act itselt in order to 
see whether there was a quorum or not If 
there wa-^ a quorum, their law would be binding 
upon the people of the Stata. Kow, I am 
arguing a question in which thi country is 
eminently im.* rested. It U not with a view to 
dis^a. age any department of the govemment, 
I dii^clnim any buch purpose, but 1 will treat 
this qoe^tio as I would ahv other question. I 
zogurd you as nothing more nor leos than a 
court, and if I can show you that a co ordinate 
degaitinent of your government has done 
wrwng, then I expect that you will treat it a^ 
any other oourt wonid. Now, then, if there 



was BO quofQift pveseat, tbeii tbe aett pa^pedbgr 
the House were simply a nullity. I believe that 
Judge Frazier was right. I msisted that he 
was right, and he, throu h me and hs other 
counsel, insist to-day that he was right. Wt:>l, 
now, let us SfC if there was anything more that 
required Ju' ige Frazier to do wha* he did They 
said that this writ of habeas corpus did not re- 
quire him to do anything but to exercibe aa 
ordinary sound discretion, and that he was 
bound to do it, that in doing it he was wrong, 
and therefore he was responsible. [Judge 
Brien here re id f^om the 2d section of the Bill 
of Bights, showing that all power was inherent 
in the people.3 Now, it is chMrgefi that there 
was a conspiracy between Judge Frazier and 
the recusant members of the Legislature to 
bre k up the General Assembly. But what is 
the evidence of th at? Did Judg<^ Frazier know 
that members would go away to prevent a 
quorum? They say that there was a good d^al 
of excitement in the community. Did Judge 
Frazier know anything of tha^ ? Kobody proves 
it. But they do say that one ot the counsel 
niade a spt'ech at Shelby ville, in which he stated 
that he was fbr the overthrow of Browniow^a 
government, and that, tnerefore, there was a 
plan on foot to overthrow thn gov«*rnment, and 
that he was the chief of it Now, the proof in 
regard to that case is this, thar a 8p«^e< h was 
made, in which it was said that (he days of 
Brownlow's govemment were numbered. The 
question was asked, how was in expected to 
overturn Brownlow's g vernm< nt? Ttie answer 
was, by the vote of the peop e. How are you to 
arrive at a vote of the people? By calling a 
convention to change and modif^^ the coabtiiu- 
tiou, so that all male members of the ijtate, over 
twenty one vears of age, cou'd votf, and that 
thud Brownlow's government woali beoier* 
turned. The question was sked, what <io you 
mean by brownlow's govemment? The answer 
was, Brownlow's administration of the State 
government. Now, was* that a conepiracsy to 
overturn the State government? The Bill of 
Bights says that all power is mbeient in the 
people. The people have p wer to s« nd dele- 
gates to the convention to modify iheir dtate 
g tvernment ; is that conspiracy ? But. in every 
election that we h<ive had lor the last lorty 
years, there has been a desire to turn the 
present incumbent out of office. Is that any 
evidence of a ue^re to overt row tne govern- 
ment? According to their argument. Judge 
Frazier must have known that there wan a con- 
spiracy. But where is the proof? From boy- 
hood to this day be has been the iriend ol the 
government. He has periled his life, and 
hazarded his property and reputation for tts 
support; and becau-esomeoi e wanted to it mend 
the urganic law of the btate so asi to ail«> ^v eve y- 
body to vote in a free government like this, it is 
charflTf d that there was a conspiracy to over- 
turn the government Judge Frazier, accord- 
ing to the argument, is held resp nsibl^ 
for the disaffection of the members ot the Gen- 
eral Assembly. Besides all thi». Judge Frazier 
is 10 be belli respoi siile for articles i*i p rtizan 
newspapers. Did he ever have an> thing to do 
with the pipers? As a judge, it is his business 
t > keep himself aloof from the prcbs and from 
politic-, tiecause be is to pass sentence upon all 
pulitical parties without regard to ibeir tenets 
one way or the other; and yt t to fix upon hioi. 
corruption, which they t>ee must be done be- 
fore ttjey can convict him, all these extran* ous 
circumstances are referred to, and are charged 
against hm. They might Just as well have, 
charged that he was concerned in the Fenian 
movement. They might just aa well have 
cnargt^^d him with a rebellion in any foreign 
countr> . But I think I am warranted irom my 
knowledge of Ifls character, in 8a>iug, that ho 
only did his duty in with irawing himself from 
polit ics and newspaper editorials. His charac- 
ter wanraats that. Biit they say that character 
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(ihftraeter w«s like a whitMsepnlehre. beaatl^ 
tol Oft the outside, but rotten within, and full 
Of dea^ meD'B bone^. He wab obliged to say 
tliat. to*' so far as I know there n<>Ter was a 

Safer character pre- en ted than that of Judri; 
'razier. He was obliged to say that Kepai- 
chre was wni'e on the uut ide ; but it was left 
SO his extraor'tinairy vision to see that in a 
heart that nobody else conld see, there wa^ rot- 
tttmess and corruption. Bat then they tarn 
round and say that though his eharaoter might 
he an uure as that of any miin that ever lived 
on the r.ioe of tue «arta, that the higher the 
character the greater the crime They say that 
be IS whitewashed on the outside, but that his 
heart is ^oU w and cormpt; and in the next 
breath they say. tha' although Judge Fraait-r's 
character miy be pure, yecT neVirtheiess, be> 
cause he has committed a critne, it is the more 
important to make an example of him. But is 
it to be said that the lab rs of a man shall 
amount to nothing, whose whole 11 <e has been 
devote«l to his country, to the interests of soci- 
ety, to he happiness of his friends, and U* the 
religion of hts laod. Then, indeed, we live but 
to littte purpose. It won*t do to attack Jutlge 
Frazier*:) character. bec«iuse it is pure nd un- 
sullied, and no one c^n see corruption in it ex- 
cept gentlemen on the other side. The argu 
ih^nt goes farther— that he is bunting after 
some Trojiin maid, what is meant by that? 
Judge Frasier is to be cumpard to the exam- 
ple of the Grecian General who forsook his 
kingdom for the purpose of illicit intercourse 
With a whore. What whore wa there exhibi- 
ted in this trial that be was pursui* g in order 
to gratify his carnal or hellish lusts? What 
purpose conld he serve by it, and what a^ivin 
tage woul it have been to him if the Legisla- 
ture should have broken up? The i sinuation 
that there must nave been brought t<> bear upon 
him, something which gratifits animal pas 
aion, or that othe wise Judge Frailer would 
not have acted in this manner? Well, I sav, 
whoever entertains that opii.ion of Judge Fri- 
2ier mistakes bis character. Those who have 
known him from fx>yhood-^that hate associated 
with him in youth, in manhood in riper years, in 
old 8ge. will say that a p*>rer man never lived. 
Kow one of tne gentlemen has compared this 
case to a halt tha^ was al dark within, but 
through the wall of which a ingle ray of light 
was allowed to enter. But t apprehend that he 
is the only one that saw that little str< ak of 
Hght. It was a very extraordinary flight of 
ISancy. In all my reailbg l have never seen 
anything that eicceeded tn- vivid imajgi nation 
of the gentleman, except in one single instance 
A little boy was once re<iuired by his father in 
the winter time, to go out and get some Wood 
to mai^e a fire He said he ouid not find the 
axe; ii was covered up with the snow. Wt 11, 
said the father, can't you find some dry limbs 
somewhere? No, said the boy. Well, said the 
father, can't you go out and rustle up the snow 
and find sotne chips? Well, no, said the boy. 
you catt't get me to go to rustle ttp the snow ; X 
Iteight find a rattlesnake in rustling up the 
0UOW. That boy's imaginat'on was very vivid, 
io be able conjure up a rattle-snake nest 'lug 
beneath thesi.ow. Audit required an e(ia^lly 
inventive and vivd imagination to see that 
ttoere ivas corr option in Judge Fratier's heart, 
from this little streak of light thiCt entered in 
through a chlnii ol the wall. ^ w the proof has 
failed o frhow that there was thC^li^fhtestfoun- 
datiim on earth to suppose that Judge Fraaier 
had anything to do with theconspirat^y to break 
tip thj LegisUture and overturn thegf>irern- 
ttient. But it has beeh said that J udge Traaier 
had 60 jurisdiction over this case. Yet the 
^ircuis court and the criminal oourt are courts 
of geo'ral jurisdiction. The Sup erne court of 
Tennessee is a conrt of appellate jur sdiction. 
it haa no original jurisdiction. Biieh wgumeats 
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court hat no more general jurtsdictaon thatti ^ 
criminal court. It n claimed that there la noi 
such thing as a court of general iuri diction-^ 
but I holJ that our eourts ar% ail veneral in 
their nature, and when thev determine a cv^ 
I say they Hre not responsible fbr it unl ss yott 
show that they have detertiiined it oorrup ly» 
then thev are responsible like individuairt. Soe^ 
tions 81S ), 3721 and 9731 Of the Code, are to t&« 
foi owing eifect : ** Any person imprisoned or 
re^tra ned or Ms liberty, imd^ r any pre e»8S 
whatever, except In cases speuifled in tiiO next 
kOiiSioii^ may proaecatea writ of habeas corpus 
to inquire in o the cause of such impri^onmeBlE 
and restr int" 

Persons c mmitted or detained by virtue ef 
process issued by a court of the Lf sited Hiat»i 
or a judge thereof, in oases where such jnd ea 
or courts huve exclusive jurisdiction UAner the 
laws of the United States, or have acquired ex* 
elusive jiinsdiction by the eooimei. cement of 
suits in such courta. are not entitled to the h&i* 
ellts of this writ. 

Appiii-ation for the writ shall be made by 
petition, signed by either the party for wliosd 
beneiic it was inteiHled, or some perbon on his 
behalf, and verified by alhdavit. 

Iheie 'S a wlsdum in th s that I would lov« 
to contempiate. A eitisen under this bUl of 
rights might be held in pribon so t^mt it would 
be impossible for him to get (O a judge to make 
his petitiM), but it is provided that a fHead 
may go and make hts petiti >n for him. S^cuoA 
93m of the Code, provioesi that '*It U the duty ef 
the court or judge to act apot« S4ich ap licatioa 
instaiiter, and a wx^nglul and wiilfbl leftisal to 
graotthe writ, whea proi^t-rly appl ed lor. is a 
mlsdt>meaBor in office, besides ^ubjecLing tha 
judge to damages at the suit of the party ag- 
grieved" Now, when a petition is presented 
to a judge, he h <s only to 1 ok at the facts » tated 
in the petition, and it he denies the writ, he is 
subtjected to penaltirs. Now, it has ,been iu>gued 
on the other side* that perhaps Juoge I^Ttozler 
might have granted the wr t, but that when ha 
got the part es tieft»e him he oirght to b.«ve de- 
termined the other way. Anoiner geoUemaA 
says, ii ought not to have heem issued at alL 
B t Judge F<aister wan bound to issue tha 
writ, if tiuflicient facts were stated la tbe peti- 
tion. Bat Mr. Hoydt did not brng the mesa* 
bers befo e Judge Fracier, and his rt-ason waa^ 
that he was foruidden to do so by the I^gisfta- 
t .>re. JudtfC Frazier deemed the return insulin 
cien. because tieyat admitted tiiat be .had th^ 
det^ndiints in his custody in the Capitol, and 
that the reason he did not brine tliem was, that 
he was forbi idui to do So by the House of 
Representatives. Kow, there are onlv two ex<>> 
ceptlons known to writs of habeas corpus^ 
when the party is not to be brought for v»ua 
~<bne is, where he cannot be found, the other IS) 
where, from sickness he ia unable to bo 
brought Into court. But Judse Ft azbrdtd 
not lequire the parties to t-e" brouiyhfe la- 
to curt. H*9 heard and determined theit 
case in their at^sence. Now, they say, that al- 
though Judge Fraaler might have had the p.iwer 
to issue the writ, tnat wiinn the pri oners wore 
brought before him, be ought to h ve deters- 
mined otherwise. Well, it is a egai qi<es ioA 
between them and Judge Fr>iaier. Judge Fra* 
aior determined that Williams wns improperly 
held in custody, and he ordered him to be re^ 
leased; it was refusi d« and tbiretore he issued 
his attacfameht against Heydt. i be ireatlea^iB 
who last addresed the court on the part of tha 
State, takes Judge Gam to ae ount for having 
read what the law preaeribes as the duties of tha 
judge under suefa orcumstafices. Tuey say 
that Judge Fraaler did very wroog in being in 
the office o: aa attorney. Butju getiautiead 
the law as to th power ot the sht^riff to anwsi 
the prisoa* r. Now, Mr. Maynard tvlls us that 
Jttdge Ifraiieff sikid ^'vraUi do not do it uatti 
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m^n iMg.- 9?he infeMiMM belBg, said he, tkat 
la the vemln^ yon may break opeu ihe Capi- 
tol, and ve^ Ihese men. Judge Gaut states tbat 
^pd^ Frasier said, *ntat ia»y oe tbe 
law, bnt (kuBve i<i no necfrssity for it; 
aoA't be in a hnrry j go b^ok ai- d tell tbe 
»en that ynn baye the power te take tbem, 
bnt don't eonmU any yiolehee under any eir- 
^nms anees.'' He say« It was a terrible thing 
to break into the Capitol, to expose tbe aronives 
of this government to the thieves t. at bur- 
vonnded it, and attemptBto make Ja<(ge Fra- 
aJier reftponsibb, when he positively forbade 
tbe 8b(>riff to do any such thing. Then he goes 
on, and says, that Judge Fraaier was enc^nr- 
affing him to brrak open the Capitol. It is 
aaid, that because somo men stole Ueydt's 
Bionev, that, therefore, Jud^ce Fraz*er mnstbe 
pnni ht-d for that. But I ask any man who 
loTt-8 jnstlce, whether su^ tilings should be 
Inroug t forward in this way, ir. order to pnn- 
fah such a man. Judge Frazier feeling that 
he was antboraed by law. d/scharged these 
men. X have shovm that the liCgislature could 
^ no bubinees in the ab^e> ce <f a quotum. 
They eo Id pans no lavv, because it required 
two tbirds ot the members of the House to oon- 
atltnte a quorum^ But. the mistake they com- 
mitt* d, was, in supposing thut thev could ar- 
jreit their members with a lees lumber thin it 
tooH to rto other basineas. Kow, I uoii'< justify 
th« conrse of Wiiltama and Martin, andottiera; 
J reiiudiate it. They ought to have • ta^ed and 
Toted like men. A ineoMx^rof the Legislai le 
huti no riffht to withdraw h'ms^lf from that 
body, simply bee^use there may be a proposi- 
tion before it not in accordance with his feel 
lags. We must all differ on many au^ 



«nd et'oh cannot hope to have hi» own way. 
Bnt Wil iams took a difft^re t view, ard made 
«ppliOition lor a writ of babe s corpus. Judae 
Vraaier thought it was right to grant the writ. 
Bnt vhen. they say there is a terxib e thing 
About Judge Fratier; that he kn< w he was 
doing wrong. Thf y say that Judge 6aut was 
a relative ol Judge Fraaier; that Judge Gaut's 
wi^ and Ju<ige Fra^ter's W)fe were, perhaps, 
second or third ccnsins. Thev say that be- 
eanee Judire Gapt was related to Judge 
vrazter, that therefore he would have in- 
fluence over him. Judge Frazer spid. **you 
•ve Koing to gtt me into trouble;'* and 
thereiore they say, he must have known thut 
it was wrong. Judge Fracier bad heaid irom 
bis brother that there were n embers of the 
I^egisiature not disposed to take their seats. 
Of course, no man would l^ke to engage in a 
thing or that sort, if he could avoid it But, 
they say, that Jar. ge Frasier exposed the cor- 
ruptions of hi« heart; all hta acts v. ere roirtipt 
and wrong. But, I say, thai in all my practice 
and t xperience In criminal proceedings, this 
4s tbe llr^t time I haye heard such an argnnent 
intrtiduced. ihen, they say, ihat th y dis- 
snisiieii the brother of this deiendant he<*ause. 
though a Senator, he was net entitled to sit on 
this oabo; and, mon*over, thut it they had not 
known positively tnat they were right, that 
when they came to hear him testify, they were 
aaiisfl.dtbey had done right. But, the truth 
to, thac every one that stands in the way of this 
progectttion must be annihilated, m order that 
il»e> nay be successful in their one-sided in- 
vestigation. I have always thought that it is 
best to accomplish a purpose without destroy- 
ing any one if yon can 1 have always thought 
that the necessity of destroyina any one was a 
great calamity to the commnniry. i have ever 
tbought it the most cruel thing on earth to de- 
adly any one in order to aocomplish less than 
the salyation of the country. Bur,, gentlemen 
of the court, in this case I have ha<l but one 
opiniOB from the beginning until now. I have 
listened with intense interest to al) tbe authori- 
ties that have been read on the other side, and 
to the arguments that were made, which were 



able argumepti. They were ftiU of sophistrj^ 
I admit, but those are the most ingenious arga» 
meats, wb*-n a man, by his sophietry, is > ble to 
convince us that a wrong U ri^bt But mr 
opirion has been the same all the while, it 
Judge Fraaier had corruptly done this wron«, 
had violated a )aw, heought to bp punished for 
it. And thouah you and I wonid regret to see 
a man ot h's character punished, yet be ought 
to be pMUished if he hvd committed a willtuT. a 
corrupt wrong. But. I do stiy, that in the cita- 
tion of authoriries, th« garbled extracts, the 
hunting, and turning, and leaving out. and 
v>isconstroing, I never saw a e»8e like this be- 
tiri*. [Ju<tge Brieo here referred at length to 
the impeachment trial of Judge H. skell. and 
also to the ea»e ot Gossett vs. Howard, in the 
fingl'sh Con nion Law Reportt».] But, I ask. 
where has there een a cave in the history or 
th**- countrjr.io which the judge was impeachfd 
for his opinion? I ap rehemi, this is t&e only 
oase. Tnese gentlemen have charged, in this 
presentment, ihHtthis aot was done, vtillfnlly, 
maliciou-=iy, corruptly and Monlourly. Tbe«e 
gentlemen first argue one way, and then tne 
o her. First hey say thisais not a criminal o& 
fensie, and that its penalty is only a son oi little 
civil punifrhmebt: and yet they chftrge in the 
ariidesof impt-achmeat, that itwis wUlfully, 
Knowinariy, corruntly and fetoniousiy done. 
Why did they do that? Because the gentlemen 
who drew up these articles knew that there was 
a statute upon that subject which makes it a 
criminal offense, and requires the same preci- 
sion as in au indictment. Now, they have re- 
ferred to the defl oltion of the word fwUioe Ma- 
lice is a technical term. Onr Stupt^t-me Court 
says, that malice, in its legal aiKnittcation, is 
not particular spite or ill-will, but is a heart 
fully devoid of social order, and bent ipon mis- 
chief. Tba,t is the definition of youi court. 
Why, then, in order to exhii it lean ing, do yon 
refer to books a hundred and twohr ndrt d years 
old? Here is a man respected in thf^ State at 
Tennessee, charged with a crime. He is to be 
tried according to the laws and constitut'on of 
thi- tttMte. Then why not take the legal deflni'- 
tion of the terms given by our Supreme Court? 
Now, the question Is, did Judge l«'rasier have 
any malice? He certainly could not have had 
any. 1 submit to thi*. honorable conH with the 
proof befot e them, whether Judge Frazier is 
guilty of malice. Was thej« any proof of the 
le^t uegree of malice? Has he any hatred to 
a human being upon earth? Has any body 
shown it? Has he done anything to show that 
hedid not desire to do exuct>y whai: was right? 
But. stm, gentlemen would try to deprive aim 
of his character and to de&troy his r. putatioa 
—the reputation of bis wife and his prattling 
ehildran, because they want to aooumplisn 
sons purpose or other. Let gentlemen so act 
that they may be able to say, 
*'That mercy I toothers show, that mercy show 
to roe." 

I can ask this for Judge Frasier. I ask yoa 
to put a finger uprn a single spot in his history 
where be has ever exhibited anythingelse tlian 
an ardent desire to do Jostic'^ to everybody snr- 
vounding bim. Then, ugain, they say JMon^ 
means lorleiture. Well, that was a singular 
expression, ^^fbrfriturel" Suppose we pot it 
into an adverbial form, and use it as the 
6 V nony n e of /Ooniou^. Su p pose yon s<iy that 
A or B Willi ully, maliciously and /ar/ei(ur€ly 
took away my horse! Now, felony has a legal 
meaning as well as anything else. U hat i> itf 
That it was done with a wicked, depraved, 
unjust heart, that it was a crime by wbieh 
another person's liberties were to be forft* ited. 
Felony means a base crime, for which the partf 
may be m^de not only to forfeit his 11 erty. but 
to forteit his birth-*right. It is charged here, 
that Judge Fiazier has been guilty of a fe.ony. 
But I admit that gentiehien may have an 
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hoamt differeiice, om boih sides, as to vhat tbe 
law is. But they say that there is do txcose 
for his doinc the act he did, that he wa^ bound 
to know the law. By their reference to Jn<\ge 
Vrazi* r th€y have endeavored to beUttie him 
before this C4»urt. If that can succeed. I shall 
have hee« wonderAi>ly disappointed in the 
organism of this court. If such appeals as 
that can exciie a prejudice asfainst a man who 
pioves such a character as this, then what may 
not be do ef Judge M. M. Biien S'titi that if 
the npp ica^ion had been made to him, he would 
have refused it. But he and Jud^e Fmsier 
differed. But that judge says of Ju ge Fntsier, 
that his character was as pnre as aoy man'8, 
anfi yi 1 1 e> say that a mistake or an error in 

iudgment is no excuse; that tbe Judge must be 
lelti to hi8 act, whether it was inteuttonally 
done or not. i deny that, I say tue \&w is not 
that Way. [Judge Brien her«j read firom 
Humphrey's Keports, ccimmencing at p 15-'.] 
There is tbe wnole. doctrine, it istbexmnMa- 
tion stone of all criminal law, from liord Hale 
dow to the present time, running thp^ugh 
B MCkhtone, and Wharton, and Wheeler. Now. 
suppos * th it Judge l<raz!er should have be n 
wrong, who is to determine it¥ 1 ou How are 
you to determine it? By the cons icntion and 
the HWti. Yv u bave some power to Judge an«t 
determine in reference to this ca^io. When 
JuHge Frazier tried this mau on the wr t of 
hab>-as corpus, his decision w»s finnl. I believe 
that he decided right. But you are responsible 
to tbe laws of this land, and your act Ia finai. 
and tbfcre hi no at>peai Arom it. What yo > put 
down up >n record here stmds as supreme. No 
power «/n earth can reverse it. Henct;, it is Jui^t 
as important for you to take time to deliberate 
as it was for Judge Frazier. But su <pHse ytni 
should eonciuiie that Judge Frazien^a^ wrong, 
tba^ is. that be decided ttie law wrong, I would 
simply say that you were wrong in yo r • eel 
ston. It ^eemt•d lo me that tht> llrst argun ent of 
the genciemanwas to establish the fact trtat the 
judge haa committed an error, and tuat after 
be had committed an error he mubt be expel ed, 
tnrneil out of his court in disgrace, and dis- 
qualified trom holding office under thu State 
gover ment; that was tbe tendency of the 
argument . Suppoite you should determine that 
Judge Frazier actuttliy decided this case wrong, 
that he decided it contrary to the cou^titu ion 
and law^ of tbe State of Tennessee, then that 
yi dicate^ 7^^^ character; but what does it 
amount to? It amounts to nothing, so far as 
Jnd^e Frazier is concerned, ex ept a reversal 
of bis judgment. You reverseit and f^ay ihai 
tbe LCijiilature was rii.ht and that' the court 
was tvro g; you establish a precedent th t a 
smalier numb> r than a quorum may have its 
members arrested and tried and punit^bed 
You vin- ioateand assert a doctrine which my 
firiend, Mr. Trimble, seems to hold with gr^aX 
tenacity, namely, the supremacy of the Legis- 
lature. ) ou a)s ) practically assert your b' lef 
that the ^egistaiure was abeutto be broicen up 
Tnei', you nave aiso to deciue. not only th t 
Judge i*razl r determined that que^t on of law 
wr ng, but that he did it corruptly, feloniously 
„aDd maliciusly. Now, I cannot tell what 
opinions may exist in men's mind9 upon le>ral 
propositions. I tell my clients sometime^, u heu 
Uiey as-i me what I think about their case, 
that I cannot tell certainly. I say that I have an 
opinion at)Out it, but that I cannot tell the feel- 
ings of ether minds: they may see the fact 
from a dilTii' ent stand-point from myself. But 
this couri can vindicate the action of the Legis* 
latiire, a« d also vindicate tbe rights aon char- 
acter of an honest man, by saying thii he was 
not guilty of any corrupiion. And they may 
Bay titat, Hlthough he has committed an e ror 
in regard to law, that his cbaract< r is above 
reproach, th t they cannot inflict pni^ihhment 
upon bim. Then you would do what the Su- 



preme Cenrt does eyery term, whc^n it reTenes 
the decisions of the lower courts, and savg tbe 
judges, in any particular ease, committed am 
error; we then send the ease back to be tried 
again. But we don't say because he committed 
an error, he did it corruptly, willftilly, mali* 
cionsly and feloniously. This would sap this 
very foundations of government Itself. But 
supoose the court should say he committed am 
error of ju igment, a d di i iteorruptiy. wilt'- 
fully and maliciously, what sort of a pr« c- dent 
won d that establisnf How would ibateffeeit 
the judici ry? But. Mr. President and gemlA- 
men of the court, I am prot'onndly grateful td 
\ou, no for myself, tut for my c ent. Judge 
Frazi r, for tbe attention you have gi en me, 
and 1 will detain you but afewminu<es tonffer. 
I want to make one single remarK. The (rentle- 
men on the other 6id<^ have done every hln^ 
Ui'on earth that mortal man co Id do, in order 
to prejudice this court against Judge Fr»zler. 
It has been stated that we were voluntet r coun- 
sel. I volunteered for Judge Fr«zie' ; I dont 
expect to get a cent. I have ijeen wo rk i r g[ here 
for f.»ur wieks; lor wh<it? for reputation? >« 
sir, i don't care about reputation. My dav is 
pretty well run. I don't wanr anv * ffi'-e. I ana 
«t or king for Judge Frazier, for what? because 
I think nis cause is just, and whenever a voor 
man Cume to me withou' a dollar in hib pocket 
with a cause that had merit in it, I I'Cver turned 
him off in «ny life bee .use he ha«i no money to 
prosecute his suit. Thar, is not Judg Fr zier'B 
case i e is able, perhaps, to pay, bu 1 chose 
to volunteer for him. But it is ur^e ? a<< aa 
o'Jectaon, that gentlemen volunteer or him. 
Lhv y have also said that the man who drew the 
petition was a ScnatcH: in the southern Con- 
federaoy, and reeking with treason; a man. who 
is here practicing law in the city and they 
want to I rejud ce Judge Frazier*s case because 
Mr. Oolyar may have appeared at the trial lor 
a writ of habeas corpus, perhaps at the instance 
of Martin aud Williams he appt^a ed, and 
because he happened to have been in tue South- 
ern Confederacy, and was a luember oi the 
Uon ederate Congress, it is to be urged «s am 
objection against him. N<»w, I Think that is 
unjust and unfair on the pare of great men. 
Little lel ows just s'arting out, m diking their 
m viden speeches in the courts, might, p* rhaps, 
do that ior tbe little fellows are scared whea 
they start out, but I dr.n't think it «-ome< witli 
good gra< e from men of legal learning, men of 
ni/h positions in socirty, ro pan ter to these 
little prejudices, to the injury of one « ho never 
did morta man any harm, that we know of. on 
earth. Judge Frazier's case, so f r as I ass 
concerned, is in your h<mds . I ne< d not tell yoa 
you iiiUHi do I his or do that. You are sworn to 
try this case according to the Uw and the evi- 
den e. Your tbrmer positions in liie, und jronr 
present po;ii<ioh, are a sufficient guarantee to 
me that the facts will be regar.'ed. Wh->thcr 
the cane te decided f r qs or the other side, I 
canuot tell, you have to determine. Wh tcver 
you may do, flxps the fate of Judge Fra^ie- for* 
ever. What any one may -ay, need not and 
ought not to affect your decision. I ask yon. 
when >ou come to investigate ttiis case, to put 
>our hand upon yoiir heart, and, in the sfgot of 
God, to pronounce such jndgmettt as your 
heart di( t ttes as rijght. Mr. Maynard said that 
the heart had nothing to do with thiti thin^e, tint 
it was mind altogetner. < mr Huprome Court 
ray that malice is the evidence of a wicked 
heart that is devoid of t-ocialduc Let your 
hearth and minds conspire to do justice to Judgs 
Fr^ziet, and whatever your dec<si»n m<iy oe^ 
we htve to bow to it, whether one vrayortlia 
other. You have tbe responsibility ot i , and 



not we. Thanking this h morabl'^ court i 

profoundly, I submit the case, so far as I ma 
concerned, to their impartial deoiston. 
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▲H07UXMT or (HB. XWIK0. 

The following ts the concluding argnmentof 
Ihe Hon. £d. H. £wing, on behalf of the re- 
spondent. 

Mr. President and members of the court. If, 
in this cnse, we are to adopt the maxim, Salut 
populituprema teao , '*the safety of the people is 
the supjeme law." and if, under that maxim 
we are to adopt the rulo ot necessity in our 
appro ich to I his trial, I fold my arms at once. 
Necessity knows no law: it is its own law, its 
own ju ge« and from it there is no appe 1 ; but 
I appretunw, 6ir, ihatwe do not i.owlive la 
timt-8 when we >ha 1 be driven to an appeal to 
the law ot necessity. State necessicy has ever 
been th« pi. a ot »y rants. 
JSs8 dura, 6i regninoveiaB tns folia eoQunt Moliri 

We Uv«. si . 1 apprehend, unuer u ooustitu- 
tion and laws. No man is too high for the r 
T«a -h, and no man too low for their grasp. The 
Xegis atuie, the KxecutiYO. the Judicial powir 
of the >tate of Xenn^'ssee. are all the ere tures, 
antt subject toiLO provisions of the const ita- 
tion and tne laws Thf^ir powers their provis< 
ions, their duties, are all well defined*, and the 
T}< later of these laws and of that constitution, 
whethtfr thnt violator be a b(.dy of men acting 
toge her or a khgU individual, can be brought 
to th same r.e-t and subjected to the same rule. 
The l>eg stature is one of th<i co-ordinate 
branches o the government. Ith^s its p- wers 
and p<iviiege», hik!h andindisputabirt. A citi- 
zen has privilt>8 that are as high and indispura- 
ble. fc-very right that i^ guaranteed t.nder the 
constitut on. every right chHt is grant d under 
the law« I^ a right ha uhigh anal.- di&puiable. 
Tbeie mvv be, in regard to these co- rdinate 
bran< hes of g vetnmenc, a relative degree of 
import nee a:> to the constitution of :0 iety. 
One ma be luore important than another. The 
Legtsiature muy bo of the highest ioipurtanoe; 
but t > pee e ve he right, to guarantee the |)riv • 
ileg' s, to >ustain the privileges of the l«gislative 
depai-tm«nt, is no more important to the pres- 
erva i n of goverument and society, than to 
preserve the dignity, the privileges the rights 
of e ttier of >he other co-ordinate branches. 
And »8 a principle, sir, as a precedent, hs a 
guarant e ot the liberties of the country, it i^ 
no VM> e important to preserve the privileges of 
the whoU; Legislature or a branch o( the Legis- 
lature than It is to preserve the privileges and 
righ s of the humblest of the citizens of the Re- 
public. I 'ei mi t H. man's liberties, sir, by de i^ 
ions of the courts, by actions of he IiOgi* la- 
ture, or oy actions of the lixecuti e, to be 
trampled in the dust, and you have e tablished 
it a& a precedent wh>ch will be f und, sir, to 
nnUei mine our liberties and utterly to ffestroy 
them. It I ere are times, sir, in whicn th law 
of necessit is to be appealed to. I don't den v It. 
Th it lime may come to a republic, or to a king- 
dom, or J n> government whatever, in which an 
appeal to the law of necessity is in vitable. 
6u<'h a time did come to this great national re- 
public. I subscribe, in a degrree, to the doct ine 
iHid down by eur lare lamented President— for. 
•ir, 1 lameuted him as much as you or any 
ethei* man: and I lamented him the ciav 
that h^ • led, and that he did die, as I apprehend 
was a great mistOrtune to the re^ ubiic under 
which we live. I say, sir, I subscribe in a tie- 
fr«?e, and in a strong degree, too to the d c 
trine laid down by that lamented man. that the 
safoty of the Republic was the supreme law. 
A war a ci vii war, a war thet had iicen antici- 
pated by no mau, a war that had hardly entered 
into human conception could poshiblv oc<:nr, 
that di:^Mulveti {[overnment and i>ociety, »hat 
produced cooiusion worse confounded, that no 
fore>ig(jt n > human wisdom, could have c Icu- 
lated on, came upon us, and then ic became 
necessary, in order to save the life of the Re- 
public, to r(>8ort to measures tha^ were not 
written down in the oonstitation and laws; in 



order to saTe the body, it became neoessttry to 
amputate a limb. When foroe was necessarily 
introduced for the purpose of repellii.g foroeL 
then there came a day when the exigency of 
the hour mu^t dictate the measurt^s to be 
adopted for security. But, sir. thes^ were thd 
necessities of war: one of tho>e extraor<«inary 
oocasions that happen in the lif^ptime of one 
man not more than otioe. Butt sir, i- the frreat 
necessity of t h^t great trial of the Republic to 
be adduced on every occasion, and »o be brought 
into every trial t»owever un<mportant, however 
petty, in times of peace. In times of the ad in- 
istxation of the law under ordt»>ary jurisdic- 
ti« n? Are we to say to-diiv, inter arma leau 
9Umtt If we are, 1 say I fold my arms and 
abandon this cause. If you, in \ <>ur retire- 
it.ent, shall ^ay. here is a State ne ea^ity, hero 
is a man that must be m at" a s-air Pc«, tins is 
important /or the preservation of the dignity ot 
a branch of ihe Leg slature, then there is no 
further need of appeal to C(»n^t totion or to 
laws- We nave real books m vain we havo 
adduced authorities in vain, upon the one side 
and ttie .other; we have been mak.ng a show, 
we haveb en performing a mock farce before 
the eyes of th«? great pnobc, bee i..se, at last, we 
are not to be governed by thos books » bat have 
been reud, but because we are to be governed 
by the law of necessity. But, sir. if, on the 
contrary, as I apprehmd wi 1 be found to be the 
truth, w« are to be g tvemed, as m times before 
the w^r. as in times of peace in times v^heli 
law and order prevailed; if we are t*» he gov- 
erned byttie wrl'ten con^titutton and by the 
laws that have been enacted nn^ier it, why then, 
sir, I proceed most cheerfully m ti e mvestiga- 
tion of matters ^hich nave been p e ented oy 
these articles of t m ea6hm< nt. There re those, 
sir. even in times of peace, in times '»f ordinary 
quiet, there are parties in every < epui>lic, there 
are parties wno act npim passi'n, not upon 
judgment. P»'ty maUnes< seems, somet mes, 
to !>eize upon botn sides of a qu stion, an i every 
rhing but the ac •umplishment i an object ii 
'lisregarded and ignore '. I don't r fleet upon 
one party more than unoth r I am, in the 
main, sir, x^ h lever other me». may think, a law 
abiding man, however others may thoose to 
comuie- 1 upon my condu \. i had thoug ir., sifi 
that he law was to be observed at every hazard. 
I had thought that the ju ges of the country 
were the sheet-a ohorof the Repub ic. I had 
thought that my iriend who wil answer me, 
(concurred in that opinion and that be then 
did not think, and I hope he<'ot s not now think, 
uith the gentlemen in the pros cuti n who pro- 
ceded me. that we have < rogn^sed to a point 
where we are )o brush a>i<le, as the ttmpest 
carries the autumn leavvs, ti.o e auci« hr p inoi^ 
pies upon whieh we once re>t d. and, in the 
name of progress, backed bysoohistries, backed 
by new exposi.ions, th, t we are tn merge this 
great republic into the legislativ depart ent, 
either in Congress or in the St.itesof the Uhion. 
I r' pudiate such progress, i di ny, sir, that we 
have adviinced upott th ' prin<'iples of our fath- 
ers. I still adhere, wi h my old dev >tion, to the 
names of Jelftrson and Washing on. of Clay 
and Webster, of Marshal and tormy th great 
expounders and admin stra ors of co st tutional 
provisions and laws. But. s r. in all nmcs, and 
especialiy !•> this tiroOf when the mire and filth 
of a desperate war have h »r ly been washed 
from the hands of all, when blood »in t carnage 
are, at least, fre^h in our recolie<-tions, parties 
may assume, perhaps, a ma ignanoy mat will 
carry us beyond tho>e bou ujs, wnich, in ordi- 
nary times, partirs have been all w<d to ap- 
proach. H/very eflort, legal or illegal is brought 
to bear, with a view to ace >mpii«h their pup* 
pose so far as pa>ti«:B dare iiriiig the n into op- 
ea'ion. One party, in t^e atr^-mpt to accom- 
pifsh its purpose, reset ts to n il e^al mHasuxe, 
and forgets the exact and weU-d' fined bounda- 
ries of the law. Ifivery man, sir, looi^s upon an 
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clbjieot tnm hto «w» flla»d'>p^i«l Be doei Mi 
•onceive hhat to be evil wkioh he deems to be 
necessHry. Be ause tlie olsileet it one which he 
deeoBS hishly desirable, 1m geto upon tht* bean, 
daries of iaw» and before he is aware of it, he 
has atep.<ed oyer the line. When one party 
tteps over the line, the ether par cy, forgetting 
peihaps, that it has been their own provo- 
King, IrritaUag and illegal eonree tniit has in- 
eitcd this r- beilion, theoiselves also resort, if 
necessary, to i.legal tneans» and, perbai s. with 
malict), with ba-t feeling, res r . to law to re- 
pel what is really illegal yiolence on the part 
of tbeir opnoneats. 8uoh, I apprehend geiH|le<- 
men, will be found to have been the result <*f 
the actioo of pari4s8 in the State of Tennessee. 
I can well si-e. sir, liow either party may con- 
duct themselves in the mid t of^opposition, and 
try, Ui>ded by tbeif dis'lke of opponents 
blinded by tbeir love of success blindeilby tbat 
libeling ttiat exists in every heart more or less 
to &u >eei. other- to tbeir own wilt. I sav I can 
aee bow they may haveexceede i th<> right guar- 
anteed to hem in ihe case now befbire uh. This, 
Kir, is not so extraordini»ry a ease as geatlemen 
teem to apprehead. It is a case wi»ich ilnds its 
analogy in almost every session of Congress, a 
ea^e which has found itb analogy in the Leiiis- 
latnres or the various States of tbe Union 
There is a d tormmation on the part of one 
party to adopt a measure, which is, by th n^ 
dfeemed a mf asure of salvation, and by * he otber 
party a •< easure of de?traotion (Jan we not, 
at this time of day, as reflecting men, and as 
Qniet citizens, see bowmen may excite ihem 
eeives into the beief that certain measures are 
mea^u es without whicn the State may be lost 
or the !^tato may be saved, when really we And 
that they are of mere temporary importttnce, 
or of ro importance at all? How was it In this 
OHse? One party thought it was necessary that 
a const! tutiouttl amendment proposerl bv Con- 

aress. thould be adopted, and adopted without 
elay. that lelay was eqaivaleaf< to ruin, at all 
events, that delay was dangerous in the highest 
degree The other party, deeming the measiure 
to be one uf a higbly dl^iastrous t ndency to- 
wards the interests of the s^tate government, and 
of the Republic, dtemed that no measure short 
ef actual violence, wus not > o be re^ortci to that 
might accomplish its defeat, fruppo^e, inst* ad 
of pa sing this constltuklenal am ndment, the 
1 egia atnre had ^ajoarneo sine dU^or > ad gon< 
home aod should have met a gun on tbe 5th of 
l«ovember, would tbe ^tate have bteo rut ed? 
W< »uld it have been lostf Congress sat after the 
6(>h of November, and would it have refust d that 
which was d^ne on, 6^ soon «tter, that date be* 
iiig the time to which the House of Assem ly 
stood arljoumed? I ask whether, in all cahn- 
»e<s, and looking somewhat with the eye of 
ataiesman and a philo^iopher on this question, 
however I may be under the influence of pas- 
sion, uncoascionsty, on the one si<te or the otn r, 
thttre would have been a total destruction of the 
Interests of the State? On the otber sidn, I say 
if. when the Legislature wmb oimed togrtber, 
these reflractory members, these absent mem<- 
bers, if ihey were not looking at it from this 
ataiid point, but looking at it as men look at 
tb( se things in quiet times, as reflecting men 
look at the»e ihings, if they had come forward 
and 'lir^charxed their doty, (for I have no -loubt 
of the newer of tbe Govern r to call the Legi fi- 
lature together,) if tbfv had come forW'trd, and 
if «hey bad thought that their duty required 
them to resien, vacated their seat<, or had done 
vhat would have been better, c me forward 
manfully, and taken their seats as members of 
the Legislature, they would have rescued the 
4dtate But see h'^w time correct "> these t logs 
Here is one party in the Legislature, thdt, deem- 
ing this, io their passion, in their excitement 
ander the influence of the spirit of the time's. 
4ieem:nR their power such as I apprehend it was 
i|0t, tbioka it necesaary to Tosovt to forcihie 



J, the eAher pavtyieee nfn possibility of de- 

featinff this mf asure but by a resort to what 
was lUegtit by reius ng to take their seats. 
Then what would have been the reealt? tk 
Ave days after the ^trugirle took pla'*e we hai 
a qoenun. an unquesuonaMe quorum of the 
If ott«e of iiex»re»entatives So much for what 
time would have done for these p^'ople. They 
could not watt, tbey must have their will, tbe 
one party refusing to do its duty, ihe other 
party resorting to JbpcibVe measures li| 
tim«, this difficulty would hav« been corrected. 
If they had not been like children who must 
hMve tbeir plaything, this might lot h tve been 
the case, but then there was a time o ming, and 
that at no distant day. when thi^ who e matter 
could have been decided by the regular meeting 
of the I^egisUture. Well, ^ntlemen, I have 
not made these remarks purposelessly. I ap- 
proach this as a legal qn^stUm. and if I cannot 
establish, a<« a It-gau qvestion, that this defen<jt- 
d'iot is entitled to a discharge at your hands, 
I ask for no more. I say there is no spirit of < le^ 
fla> ce. Tbe gertleman who last addres^ed yo« 
Oil bebalfof th ;pro»t cutioo, has thought proper 
to read fh>m a speech of mine upou an inoidental 
question, an argument that he chMractt^rizrd. 
not in words, but in »ubstance, as a dejianeeoi 
the Legislature, both of the Senate and House 
of Representatives. I speak here on m y res)ion- 
Sibil )ty a- counsel for the defendant. I speak 
boldly and firmlv. i defy no body of men. I 
sneak according to my sense of Juty, and if 
that be defiance then I am to be charged with 
it. I am earnest. I seek success. J seek it be- 
cause, under the laws, X believe I am entitled 
to it. Wei, gentlemen, let us approach the 
case now under consideration. Jua<e Frazier 
is charged with high crimes and miad meanors 
as a judire, and he is brought uefoj-e you. as toe 
beuitte of Tennessee, on articles of impeacti- 
ment. There are two of these articles and I 
may have something to say in regard to tht 
tei Q)6 in which they are introduced before yon. 
But I lay down the propositions that I appre- 
hend are necessary to bis conviction, before I 
call your atteoti'in to the forms in whi<-h these 
oharg- s are made In one oi these articles Of 
Impeachment, he is charged with a high mis- 
demeanor. I suppose that that error crept in 
from too closely copying the artic es of impeach- 
ment that wer»^ exhibited on former occasions, 
unoer the Oid constitution. He is charged with 
an iutont to do a thing that is net known to the 
law. He is charged with an intent to break up 
the T^egislature. He is ch^^ged with doing ft 
mHliciously, feloniously, and cormp ly, will- 
fully an<t wrongfully If he is tobu c«>nvictF4, 
he must be ohar^red in accordance with the 
ponders that are grantod to the House of Kepre- 
^entutiv6s. It be h la t een ijuilty of corruption, 
that rorruption muat be ^et lorih. If be if 
charged with bribery, you must prove bribery; 
if he is chnrged with conspiracy, you must 
prove conspiracy, But you cannoi. 6ay t^at le 
has decided a case between A and B, and tnenly 
use Ihe general words corrupt AadmalioiouMl^, 
when no lelony is charged, waen no ouiUcti is 
charged. I bn w, mav it please the court, that 
these words feloniousily, corruptly, au'i mali^ 
cious y are words of Ibrra, and so are other w oi^ 
frequently to be found in an inuictment ▲ 
party ii> charKedin an indictmf'.nt with actiug 
under the 4n^tigatiou of the devil, and it would 
be hard to prove that ho acted under iheinsd- 
gatiOQ of the devil, unless it bs inferred as a 
matter arising trom tne eharacter o. the act he 
has done, it is necessary that >ou makeoot 
firat. thMt ne decided a case wrong, for if he de- 
cided a case rlgqt, then malice aud corruption 
are not predicable of h^ decision. If he de- 
cided right, if he followed the law, I dou'i cave 
if he is actuate! by the malice ot a fiend. 
Still, if he decided the case right, yon are cut 
off from further inquiry. He could not be cor- 
rupt in deoiding « case right. If he decided the 
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ei»e wrong. au4 it was a matteir about which 
Congress might differ, and he decided contrary 
to wnat your opinion might be, then >ou must 
prove cormption, yon muse show that it was 
not an error of judgment, but that his decision 
\|ras made with a corrupt intent; and proof of 
corruption must beof the strooffe-t character. 
If he decided the case wrong, and it was clear 
as the noon -day sun, as clear as that two and 
two make tour, then you wou'd be entitled to 
impute to him an impure motive. If a judge 
decides that two and t wo m >ke five, in his offioial 
capacity, he might be charged wiih being actu- 
ated f'y improper motive. My duty, as counsel, 
require me to insist, not or»]y that the facts 
should be established, but that it should be 
proved to be a crime. If I we i e on trial before 
you, and it could be establiahed against me, as a 
judge, that I had willfully, and Knowingly, as 
between two parties before me. decided acnse 
wrong, aUhouji^h you might not And my motive, 
I would submit my case to you, and say, strike 
me from the roll of judges. I am bound to in- 
sist, though, that there shall be something 
further; and that is, that the crime shall be es- 
tablished. I saj here, to-day^ that Judge Pra- 
zier has done right, and that if he failed to do 
righ^. It was an error of judgment. Well, now, 
gentlemen, let us see in regard to this impeach- 
ment, whether it is not necessary that we 
should proceed with a little more form. 

The gentlemen have proceeded with these 
charges, looking at them in the lump, without 
any security, without any discriminating 
powers, and merely say that the charcres are 
sufGicient. Let us look, a little into wh it is 
necessary to be charged, i»nd to how it is to be 
charged, section 628 1 of the Code provides 
that, "The impeachment shall specify tn« 
offenses charged with the same precision re- 
quired in. an indictment; and the accused shall 
be allowed counsel as in cises of other prosecu- 
tion«." Now, sir I take up the articles of ira- 
peachmeut— you have all beard them read; you 
have all perhaps, read them at your rojms ; you 
are faminar with them, and I ask you as a 
lawyer, so many of you as at e lawyers, an i as 
men of intelligence, who are not lawyers, 
whether the charges of the articles of impeach 
ment, of a crime in his official capacity, are in 
accordance with these provisions of the Code. 
Why, sir, did we not hear, In the earlier stage 
of these proceedings, that th«re was a con 
spiracy to break up the government, and espe- 
cially to break up the branch of the Legisla- 
ture, and that they expected to prove that 
Judge F az er was aparLicipatorin that crime? 
The gentlemen seem to have losti^ightof rhe 
connection between their proof and their alle- 
gations. They talk of couhpiracy, they nddress 
arguments to this court upon the subject of 
conspiracy; but when we look for a charge of 
that debcripiion. as connected with Judge 
Frazic, and not in the proof, but in the articles 
of impeachment, we find no such tharge. 
ICounsel here read an extract from the charKO 
contained in the first article of ihe impeach- 
ment.] Now, I know that my friend, who is to 
conclude this i-ase, ib too able a prosecutor not 
to know that this is not a charge of conspiracy. 
There must be an allegation m order that any 
proof of a conspiracy may be adduced. His 
a«t is charged here as being hi* own, an 4 not in 
connection with members of the House ot Kep- 
resentatlves. He did not know ihem, in fact 
he never saw them. Their names were not 
mentioned. A general purpo&e was alle ed, m 
some part of the communiry to break up the 
>iouse. But in order to establish a charge of 
conspiracy, it was absolutely necessary to state 
in the indictment that he combined and con- 
spired with others for the purpose of breaking 
up the House. You cannot make a conspirator 
of one man alone, there must be two at all 
events. 

Hr. Trimble. I wa^^t' to pat this question. 
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We offered to prove that there was a general 
conspiracy, and that the motive was to break 
up the Legislature. 

Mr. Ewing. We ', now, gentlemen, I like to 
be catechised. I would remark here, that if 
any memb'-r of tbe Senate leelb any difficulty 
in any proposit on of law, I would be gla^i lor 
him to ask me any g^uesion upon it, and if I ^m 
not ablti to answer it, I am wiiline to fall under 
it. I shall argue mothi^g but wnat I conceive 
to be the law and the truth of the case, and if 
we cannot stand upon the law^ and the truth of 
the case, I say, in the name of reason and of 
righteousness, let us fall. Wt 11, now, the gen- 
tleman says that they wei e att-mpting to ^rove 
a c:>ns>piracy, and th^t Judge Prazier must 
necessarily have known of the existence of such 
a conspiracy. Now, I am merely insisting that 
they bad omitted to charge against Judge 
Fmzier that he was a member ot that cou- 
spirac ; and I say, that, unle s they char >fe him 
as a mumber of that conspiracy, in their im- 
peachment, they cannot introduce th< ir proof. 
I say that, without charging here, in the miict- 
ment, that he was jfuilty of bribery and cor up- 
tion and of conspiracy, they can introduce no 
proof of his guilt in these paiticulars. I will 
here read to the court section 4798 of the Code, 
"Any executive, legislative or judicial officer, 
who corruptly accepts, or agre s to accept, any 
gift or gratuity, or thing of value; or any 

Sromise to make any gift, or do any act bene- 
cial to such officer, un er an agreement, or 
with an understanding that his vote, opinion or 
ju gment, is to be given in any particular m in- 
ner, or upon any pariicufar side of any ques- 
tion or proceeding, which is, or may, by law, be 
brought before him in his official capacity, or 
that in such capacity he is to make any par- 
ticular appointment, shall, on ronviction, be 
punished by imprisonment in the penitentiary 
not less than three n r m^re th»u twenty-oue 
ye rs." Now, if persons had come to Judge 
Frazier and said here is a case in which our. 
feelings are invo ved, and if you will df^cide 
this case in favor of Will ams, you shall be our 
G vernor, and he had yielded to it, that would, 
have been a bribe. If they had offered any con- 
sideration, and he ha'l acted upon it, he mip^ht 
have been chariced with bribery. If the judge 
were to join in that conspiracy by saying to one 
of the parties, * ii you will indict, I uili con- 
vict " thtn he might be guilty as a particepa 
eriminis in. the case One of the criiUfS of which 
he might be convicted was subornation of per- 
jury. B it Captain Heydt was imprisoned af 
the instance of Jud^e Frazier. but there i» 
nothing corrupt or criminal in that. I proi ose 
to make comments upon this charge, and to 
show that he cannot be convicted of au attempt 
to break up the Legislature, in coaneotion with 
a cons iracy. It u not pr> ved that Judge 
Krazier had any connection with a conspira'cy. 
I th nk they wil. hardly go so far as to say that 
he did have any cunnectiun with the conspiracy. 
They have attempted to infer, from the fact of 
the existence of t conspiracy, that Judge Frazier 
must, ot necessity, have been connected with it. 
I have been endeavoring to prove that that in- 
ference is not warranted by the p^oof, not war- 
ranted by the charges that have been brought 
again&t him. Well, so much, then, in regard to 
the charge. Now, gentlemen, we come to that 
which w II perhaps interest you more, we c©me 
to that part oi the cat^e in which we take issue 
with the gentlemen in regard to the decision of 
Judge Frazier upon the habeas ( orpus case. 
The lacts are all before you. and it is not neces- 
sary for me again to a: tempt to detail them: 
They have been prestnted to yoa in-proof, and 
they have been presented to you by the counsel 
on the other side. Was Judge Frazier right in 
the dec sioa that he made? Is tnis defiant, 
xentlemen? Is this stretching beyond the 
bounds of legitimate argunieut for me to 
attempt to show that the defendant was right? 
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W1i7t the genneman who addressed yon last 
for tne prosecution seemed t) consider it an 
offense, an indignity, to ti e Legislature of Ten- 
nessee that we dare to come up at this time o? 
diy and say that Judge Frazier was right in 
the decision that he made. But I t^uy that he 
was rijfht, and I think I shall he able to sbow 
this court that ho was right. But tht r« is one 
idea that strikes me here, to which I will give 
place: it is, that after all that has been said, 
after all the ability that has been displayed, 
after bringing all that pile of bo ^ks up here, 
after haviog read from most of them on the 
part of the State, does it not occur to you this i^ 
a question on the other side, as to whether two 
and two make five? Now, that is to be worked 
out at the end of a speech of two and a half 
hours, at the end of twu other speeches. I ask 
you, in all conscence, whether that is not the 
case as plain as that two and two make tour, 
and do not make five. If I wished to prove 
that two and two make four, I would take these 
two books, and these two, and I would say 
there, there is the proof that two and two make 
four, and so simple would this ca-e be if it 
were not comp.icated with irrelevant matter, 
and cumb red with specious sophisms. But. 
on the contrary, it seems we have been here 
spi nding an immense amount of time and of 
labor on this question, and at last it must be a 
debateabie question I know that a great deal 
can be said on the other sido, and I know that 
it would take pains and time to put out of the 
way that which may be considered rubbi'^h on 
the other side. So much lor tnat. I think that 
what Judge Frazier did on that occasion was 
legally light, and that, being legally right, it 
was morally right as to him. Weil, what lies 
at the foundation of this matter as to its beng 
right or wrong? We have to inquire into the 
powers of the branch of a JLieglslature of a free 
tita'e I am not going to contend for anything 
extreme here. I know my old friend, with 
whom I used 'o come into co liti >n when I was 
defending criminals and he was prosecuting 
them, has charged me with affecting fairness 
with a view more eflfectually to embarrass the 
minds of the jury. In all good nature, I mean, 
he used to cnarge me With that But you have 
to judge whether this is ffieccationol:. fairness 
or whether it is real fHir.'CSs. The powers of a 
branch of the l-.egi^l^ture of a free State I 
accord in the fullest, in the most ample degiee. 
to a branch of the Legislature of Tennessee. I 
don't care to go back to the times of parlia- 
mentary usage, before Lord Coke wrote his 
institutes, and to impugn the action of the 
House of Ck)mmons, and thence to deduce that 
we are not governed by parliament iry usage. 
I certainly co Id do go. The gent emeu know 
that ever/ riviiege claim d for the House in 
the time of the Henrys and the Edwards is not 
a privilege of this day. The gentleman who 
la t addressed you for the prosecution read to 
you some of these old precedents of parlia- 
mentary privilege and parliamentary usagt?, 
and if it were not ridiculous, I might occupy 
some of your time to show their absurdity, if 
a member lost his property, sometimts they 
would stop all ethf r business and take notice of 
that, bir W. Bluckstone was not a supporter of 
liberty, but a supporter of power, and I lake 
issue with the gentleman upon his remarks 
upon Blackstoue's characier. But what was 
stated by Sir W. Blact stone to be the privileges 
of parliament, are not at this day t<ieir privi- 
leges. LCountel here read section 611 dishing.] 
Now, do they ask any larger powers thm these? 
Are you not cont«»nt with the powers laid 
down here? I say it was a work of superero- 
gation on the part of the gentleman to introduce 
any books on this point. The constitution pro- 
yides that th«^ House shall have aD the powers of 
a branch of the Legislature of a IVee State ; that 
they shall have power to make rules for their 
own proceedings, that they shall have power to 



banish for disorderly oondnoi. They ha^a 

po^er in my opinion, to compel the attendance 
of ab-ent members. Do you want more thaa 
that? I sa tbi^fe ei'her Hongeofthe Legisla- 
ture of Tennessee, when duly constituted and 
organized with a quorum of the House, has the 
power to compel the attendance of ahisent mem- 
bers, and the gentlemen were only misled, in 
regard to the constitution, by Cuhing's book on 
thiit subject, by neglecting to loot* and see what 
was meant hy hclngduly constituted and duly 
organized. Now, a branch of the Legislature 
is not restricted in regard to compelling the 
attendance of its members. It is only lecg than 
a quorum that is restricted. The constitution 
say^ thata quorum consisting of two-thirds is 
competent to the transaction of business, and 
then it says that a less number than a quorum 
may be authorized bylaw to rompe the attend* 
ance of absent members. But if there is a 
Quorum, and the Speaker takes the chair and 
finds that there are a gneat many members 
absent, I believe that the HoH-^e has a right to 
make an order, without a rule previously 
adapted, to send for its members, and if they 
fail to attend, thr.n they have a right to arrest 
them, and to punish them vhen they are 
brought before the House. Now, you have got 
as much as I apprehend you will (let. You will 
have to stop there. We have accorded to you 
every thing that is attempted to be proved here. 
When the constitution says that you ii tve the 
powers of a l>rdnch of a Legislature of a free 
State, then they give you all the parliamentary 
powers that arc laid down in the books, and 
iiorei perhaps, for I am in full accoid with the 
case deci'ied in sixth Wbeaton, in the case of 
Anderson v. Dunn. And I would not be so re- 
gardless of the Legislature of Tennessee as to 
contend that the branch of a Legislature of a 
tree State did not possess these rights. I am 
not going to assert here that a branch of the 
Legislature is not bound by the express words 
that are laid down wi'h'rt-gard to its action. 
Princip:e8 have been estabu bed, and upon 
these principles we are clothed as legis ators, 
with a certain amonnc of discretion. Ii is only 
the abuse of that discretion that I oppose It is 
not a fair and legal exercise of <iiseretion to 
which I am opposed, nor to which the judge was 
opposed. The ordinary laws of the land do not 
'pply to the Legislature, bat they are governed 
by their own rules. We do not recognize 
fancied necessities in the Legislature anv more 
thai in a court. We say that if the coustitn- 
tion does not provide that the Legislature shall 
meet, it can never meet, because it is a creature 
of the constitution. Supp<^se now, may it 
please your honors, that under the coi st tution 
of 18:?4, the Legi>lature had attempted to come 
together, and suppose there had been reiractory 
members, and that you had no quorum, what 
coul'i you have done? You could not have done 
anything. It was suppo-ed *>y the makers of 
the constitution that the first Legislature 
would have no difficulty in m eimg, but if 
you will bear with me, gentlemen, I will say 
you have omitted, and the House ot Bepre- 
sentatives have omitted, to do their duty in 
passing a law under the eleventh section of 
the c nstitution, by which this dtfiOiculty could 
have been obviated. You ought tit have i>as ed 
a law, and you ought to have given the power 
of arresting absent members to a less number 
than a quoru ji. Congress has provided for this; 
fineen members can exercise this power. In 
the British Bouse of Commons, forty members 
can exercise this power. 

Mr Trimble. Is that by law or rule? 

Mr. Ewing. By rule, and they are author- 
ized to make that rule. But the first Legisla- 
ture under the new constitution, could never 
have assembled if there htvd been refractory 
members enough to prevent a quorum. The 
next Legislature wa^ in ihe same condition, 
and when the Legislature comes here again, 



187 



tbey will stni be In the same condition; the 
dispute U in regard to the meetinj? atterwards. 
At your first meeting; in the absence of any 
lAW on the snbje' t with Jess than a quorum, 
you wll have no power to compel members to 
come in, because it has been made the subject 
of express provision, tbat it must be by law. 
Kow, tben, where was your fancied n cesssity? 
It was the necessity re« ognized by the c >nstitu- 
tlon of the State of Tennesst e. Ti;ey thought 
proper to rislc the meeting of the first Legisla- 
ture, and that is all they tnoughc they did risk. 
They thought that che second Legislature 
would be amply provided for. But this is not 
done, you are ail at this day, without a law 
That uw should have been passed, there ought 
to be a law; but you cannot appeal to the ne- 
cessity of the cas« for the purpose of enlarging 
Toar powers where the Ciinstltution ha*- spoken. 
If the cons itution ha*i left this to rules, then 
after you had got tOKCtter, you might have 
made a rule that would have been Idnuing upon 
your OAU body. At the flr^t assembling of 
every Legislature there u>ight be provisloa 
made by law. I don't < are to i ead any book on 
this subject. I care for no commenta y. I ask 
for no decision. But what do we m an by law 
in the connection here? Now, g ntlemen, I 
dont -nean any thingoffensive, I don't mea^i to 
impose on your good sense in what I shall say 
in regard to the words, *'by law,'* A"smaller 
number than a quorum may be avthonzed by 
tavD^ to compel the attendance oi '^absent mem- 
bers." There are laws of moral sense, there 
are laws of conduct, there ore laws of the uni- 
verse, th( re are laws of the spheres, but that is 
not wat law means h- re it is the law of the 
land that Is spoken of heie. It is a law that is 
to be passt d by the Legislature. A rule ff the 
House is not a law of the land. Parliament iry 
usage is a partot toe law of the land, but a rule 
of the Kou>e is not a law of the land, except so 
far as ic is for the government ot the iiouse it- 
selt, that made it. These gentlemeh sav that 
this word law here may be very well but they 
also say that in^ismuch as the constitution pro- 
vides tliat each Uoust^ may determine the rules 
of its proceedings, that this may be done by 
rule. Now let us see whether this cannot be 
brought to a r^dttetio ad absurdum,, whether a 
rule of the House can be made by which ihey 
can compel the attendance of abst'nt members 
with a less number than a quorum. In my 
opinio'i, that is to stultify the constit tion. in 
one section it is said that the Legislature may 
be authorized by law. in another sec ion it is 
said that they may establish rule^ for their pro- 
ceedings. But where the constitution has 
spoken we are obliged to follow the cnnsiitu 
tion; where it is silent we appeal to parliament- 
ary law and us^ige. The old latin III axi in with 
which my friend is very familiar, eeoptessio 
wnius ea^cluaio aUeriuHj certainly has its lull 
bearini; on this constitutional provision. If 
they have expressed the priociple thKt it re- 
quired the authorization of law to empower less 
than a quorum to do certain things, that r>rm 
of expression is the exclusion of every other 
power and law to do this thing. This, then is 
no limitation of the power of the Legislature 
as a branch of the Legislature of a free State. 
But why is the expios>i n used in the constitu- 
tion, "may be authorized by law?" It is a deli 
cate matter to give that to a less number than a 
quorum. It is a very delicate mtter to give 
power to arrest an individual. It is not for 
every thing that a man can be arrested. It is a 
provision of the constitution that no freem m 
shall be deprived of his rights or hi&|privlleges 
unless by the judgment of his p«.era. or of the 
law of the land. There must bs a law of the 
land under which a man muse be arrested, 
either the common law or the statute law, or a 
constitutional provision. It would seem that 
the makers oftbe const .tution, wheh they re- 
garded the liberties of the people, required 



them to be submitted to the law-making power. 
They chose to make special provision on the 
subject. The constitution only declares general 
principles, it does not enter into details. Why, 
if a law were made, perhaps it would say that 
if fifteen or twenty, Or forty members of the 
Legislature should meet together, they c uid 
compel the atteddance of absent members, and 
could arre«t those absent members if they re- 
fused to attend. In the Britihh House of Com- 
mons, forty members may compel the attend- 
ance of absent members; but then, may it 
please the court, they say this has been author- 
ized bylaw, I musi confess to an honest shame, 
may it please the court in recurring t » what 
they call a law, as made by the Legislature, 
previous to the occurrence ef this habeas cor- 
pus » ase. I am sorry, Mr. Preaident, I must 
>ay, to see the very respectable names that are 

attached to an opibion 

The hour of one having arrived, the Court 
here adjourited. 



FRIDAY. MAT 31ST, 1837. 

ThA court met at the usual hour, the members 
being present, and the President in the chair. 
The records having been read and approved, 
Mr. Ewing continued bis argument as fol- 
lows: 

Mr. President and Gentlemen of the Court: 
I proceed wi h my arguntent at the point at 
wnich I left off on yesierd^iy. I said that I was 
somewhat ashame>i to have to remove an objec- 
tion that had been made lo the action of Judge 
Fi azier, upon the ground that a law of the 
State of Tennessee had been enacted in purbU- 
ance of the eleventh section of the second a' ti- 
de of the coQStituti n. which provides that a 
less number than a quorum may be autho* ized 
by law o compel the attendance of absent mt:m- 
bers. This was in connection with the admitted 
powers 01 the House of the Legislature, which 
powers had been referred to and commented 
on. Of course, whatever may have been par- 
liamentary usftge, whatever may have been 
the existing Jlaws for the government of me 
Legislature at the time when the constitutioa 
was passel, were to be regarded as annulled, 
if the constitutien fo spoke; or if a provision oi 
the constitution was in conflict with the power 
that had been previously supposed to beloi'g to 
a branch of the Legislature or a free fstate It 
was said, however, in atswer to the construc- 
tion of the gentleman who precpd(?d me. th»it a 
law had been passed, and that if a law had not 
been passe«l, st 11 a law o' parJiamentary usuge 
existed, by which a House of the Le^jisiature 
was authorized to make rules giving power t^t a 
less number than a quorum tu compel the at- 
tend mce of nb.^ent meinbers. Now. I expose 
this ru86 of the gentlemt- n on the other side, 
more wirh a vi- w to -how the unfairness with 
which this argumt^nt is pursued, than because 
I deem it in any degree ne e^-ary to men as in- 
telligent as you, or to mee it as ^n argument. 
It is sa d that the provision in the constitution 
is re-enacted by the Legislature. I have no 
objection to that view of mecase. I am willing 
to admit that the provision of the constitution 
has been re enacted by the Legislature. I 
know that this Code is one single statute of the 
8 a'e of Tennesson as re-enacted by ihe Legih- 
lature. But the question is not, whether this 
is part of ihe law duly enacted by the Legi>la- 
ture, but whether that law contan s any addi- 
tional provision to what the constitution has 
alieidy provided, or whether it makes any 
provision of the constitutlDn more «)bligatory 
by its re-enactment. Now, let us look at the 
absurdity of tbib proposit'on^I use the word iii 
no offensive sense, sections 345 and 146 of the 
Code provides as follows : "The Senate acd 
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House of BepresentatWes, when assembled, 
shall each choose a Speaker, and its ot er offi 
cers, be judges of the qualifications and elec- 
tions of it> membeTS, and &it upon its owij ad- 
journment fro -n day to day. Two-thirds of each 
House >haH constitute a quorum to do busi- 
ness; but a smaller number may adjourn from 
day to day, and may be authorized by law to 
compel the attendance of absent members " 
The absurdity of «heir constru<'tion i^ this, 
that one l^egisUiure— the Legislature of 1857— 
undertook to empower a future Legislature to 
enact certain laws. i»id you ever hear of such 
a proposition? Tney say that thi- is a law. and 
that It is a law growing out of the constitution, 
and authorizing a less number than a quorum 
to compel tbe attendance of absent menibers. 
If that be a law, let us tee what it d^claies. 
It declare-: that a L'g slature may hav power 
to pass laws' to compel the attendanct* of absent 
members. I don't think th it my Iri nd who is 
to follow me, will insist that one Legislature 
has power to enact what a luture Legislature 
may do. And yet, thai is the eflfe t of tueir con- 
struction. If the constitution- makers say that 
the Legislature shall have power to authorize 
by law a less number than a quorum to com 
pel the attendance of absent members, does 
tha* require any ad<iitional force by the next 
Legislature saying the same thing? They don't 
undertake to do any. hing themselves, but only 
to declare whHt the constitution has a ready 
declared. Then this seems to b^ v»ry little 
better than a subttrfuge, an appeal at2 ignor- 
antian. I can make nothinur better of it, and I 
am sorry that any lawyer should say that this 
was the carrying out the const tutional pro- 
vision of the eleventh section of the second 
article. It is manifestly a mere repetition, pur- 
porting, by legislative authority, to giv6 the 
same power that is givien by the congtituti^n. 
Mr. Meigs and Mr. uooper. the authors of this 
Code, were most eminent lawyers. iLvery pro- 
vision of the constitution is to be found in the 
Code, in the very wor^is in whloh it is ocn 
tained in the constitution. Now, I ask you, 
gentlemen, when they came to say in the Code, 
that, '*all legislative power shall be vested 
In me Senate and the House of Repr senta- 
tives," whether they had added anything, or 
pased a law of any force, to give the Senate 
and Hoi'se of Kepresentaa\ es any legislative 
authority? They had merely reiter ted, in a 
convenit-nr. form, and coUected together, a'l the 
provisions on the subject of the legislitive de 
partment, that are to be found in the constitu- 
tion. How is this Code divided? Why, sir, it 
is divided mto sections and articles, and under 
the head of legiblative department, these pro- 
visions a- e colected, so that we have, in con- 
nected form, under proper headings, aH the 
pow^ers of the Legislature, without any view to 
give them additional force, I am spending this 
much tiuie upon this point, because an opinion 
has been given to the Legislature, by tnree of 
the lights of the law, upon this subject. I may 
say here, in regard to the argument of the gen- 
tlemen, tffl) una dds-ce omnea -from one example 
learn all. If, upon your i etirement, you are not 
brought to consult the books, how are you to 
meet the argument of gentlemen upon such 
propositions as these? W ell, then, there is no 
law passed to carry » his out. The constitution 
says, they may be authorized by law to compel 
the attendance of absent members. How many 
are to be authorized? Under whan penalties? 
Under what measures? In what. form? When 
the constiuiton says, "may be authorized by 
law," the constitution means, that when the 
law comes, it will give directions, specially and 
particularly, in regard to the manner in which 
a less number than a quorum shall be author- 
ized to compel the attendance of absent mem- 
bers. 

Having disposed of this point, I recur again 
to the constitution, and I ask whether there be 



any authority to give to a lef s number than a 
quorum power to compel the attendance of 
absent members. The consti ution says, * may 
be authorized by law" Is there any pa^^Iia- 
m ntary usage by \«hich they are authorized? 
When t^e constitution says, they may be au- 
thorized by law, itobviausly means, by law to 
be enacted hereafter. They are not now author- 
izedbyliw. The plain meaning of the words 
is, that the action is to be future. They do not 
possess, by parliamentary usage or othe wise, 
a right to delegate to a less number than a 
quorum, the power to compel the attendance of 
absent members. But, it is insisted, th^t the 
provision in the constitution itself, without the 
enactment of any law, by its own forc', or, as 
we lawyers say, propHo i>igor6, authorizes a 
I'ss number than a quorum to compel the at- 
tendance of absent membera. Now, may it 
please the court, if this were to operate by its 
own force, that fact would Le certainly indi- 
cated in terms quite different from those actu- 
ally employed. In orde-- to convey the idea 
that gentlemen impute to this clause, it would 
have to be revised thus : **ttiat a less number 
than a quotum are uuthorized to compel the 
attendance of absent members ; not that they 
may be, but that they are; fien the quest on 
might arise in regard to the necessity of a pas- 
sag4 of a law. In that ctise, my opinion is, that 
the cont-titution would operate by its own force, 
without the passase of any law at all. Some 
lawyers have argued^ that none of the provi- 
sions of the constitution operate by their own 
force, as law; and that laws have to be passed 
in pur^^uance of the constitution. But th« con- 
stitution says, may be authorized by Jaw— con- 
tradistinguished from the constitution, contra- 
distinguished from rules. Then, it is necessary, 
that something more should be done My co- 
adjutor. Judge Gaut, introduced the case of 
Crutchfield vs. The State, where was argued 
the meaning ot that cUiiee of the constitution, 
which provides that the State may be sued un- 
der a taw, as the law mav therealter direct. 
Then, the Suprt?me Court of the state said that 
the constitution did nob operate by its own 
force, but operated alone by the form of a law. 
This is precisely anala&:ous to the case now be- 
fore us. A law providing for suing the State, 
must provide the means by whi.h the State 
may be sued, and direct in what court the suit 
may be brought. It is true, the State cannot 
now be sued; that law is repealed. I believe 
that some of you gentlemen were members of 
the Senate taat repealed that law. Then, if 
that law is repea'ed, is the constitution still 
eperative? Suppose, now, . that a law had 
been passed in pursuance of this provision of 
the constitution, and that that law Dad been 
repealed, you would not have supposed that 
you were enacting a mere nullity upon your 
Statute book. So, then, I think it is plain, be- 
yond argument, that thecott^titution does not 
operate by its own force, to authorize a less 
number th£&n a quorum to compel the %'tenl- 
ance of absent memoers. Then Mr. President, 
what are my views in regard to the n ahner in 
whi-h a less number than a quorum can be au- 
thorized to compel the attendance of absent 
members? I propose, first, to state the whole 
case, and then to fOrtiiy my posi'ion by the 
authority that has been sanctioned by both 
sides in this argument. If I seem to le wast- 
ing time in discussing the manner in which a 
Legislature mav comp 1 the attendance of ab- 
sent members, I apprehend it will be found that 
I am not dv»ing so, when the whole question in 
this case, as to whether Judge Frazier decided 
right or wrong, depends upon the question, 
whether a less number than a quorum of the 
House has the power to compel the attendance 
of absent members. When the Legisiaiure are 
elected, they come together without any ru es. 
But, in England, there are standing prders 
irom one parliament to another. In this couu- 
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try, we baveno standing orders, and when a 
legislative assembly nK'ets, it is without any 
rifles for i's g ivernment. It is not possible for 
one legislfttiye assemijly to make rules for the 
government of its successor. These rules have 
to be adoijted by legislative assemblies after 
they are in s ssion But one legislative asst m 
biy may be governed by one rule throughout 
its Pt'ssion ; it may be so, but it is not necessar- 
ily so, and it does nor follow unless by a provi- 
sion in the rales tnemselves. I am go ng to 
sustain these assertions by authority, b.fore 1 
am done. Then when a legislature meets in 
session, either at a cal ed session or at a suhse- 
quent ses ion, unless thesti rules have heen 
adoptei by an express provision of the I egisla- 
ture at a previous session, they have literally 
no relies at all. Then, when tha Legi lature 
met by a call of the Governor, not bv its own 
adjournment, but under a caU, it was a new 
session, it was not a part of the o d session. 1 
think that the Governor had a right to call them 
together. I can suppose many cases in m hich 
it would be import mt for the Governor to call 
the Legislature togefeh r. Suppose there »>ad 
bern invasion; suppose there had heen sudden 
war: suppo.-e that anjr otner of tho-e contin- 
jtencies that happen m human affairs had oc- 
curred, 1 have no objection to saying, that, un- 
dt r sui h «'ircumstauce-. he might have ca led 
the L'gislat ire together. • e may hi^ e 
considered there was a viol.nt necessity 
for calling the I egi laTure together. The 
Governor is not restricted as to tne time; 
but whea he does call theLegislatU'C togethe»% 
it is a news sion; there is no rvile under which 
it cun he gov rned at all. In Congrr s^ iheie is 
one rule that has be^n repeated nn il itsfem^ to 
have become a standing order. In the Parlia- 
amenr, of Great Br ta n a similar rule has become 
a Stan ting order, and that is that lor y mem- 
bers may compel the attendance of absent mem- 
bers, in Congress, the lule i*;, that fittien 
inembers can move a call of the House, and 
may compel the attendance of other mem' ers 
This is the nearest thing to a standing order 
tiiat exists in Congnss. Then I lay do a n the 
po^ition tha< a Legislature aHseinbliug at its 
first session his nr> rules for its governme; t. 
If a law bad been properly passed, a less num- 
ber than a quorum could comp I the attend- 
ance of the members. This ruie in regard to 
compelling the att ndance of members, appli s 
through the who e time of th'^ session ol the 
l.egislature. If no law has been passed, the 
members have to get together the best manner 
they can, and then t>iey miy adopc a rule. 
>ow,this rule is operative during a I the session 
ot the Legislature, but the rule expires from 
time to time, as the Legislature goes out. Now, 
then, when the Congress of the United States 
assei bles, its first business is to adopt a rule. 
Congre^s, having then adopted its rule, that fif- 
teen m* mbers may compel the attendance of ab- 
sent mem ers, alter that time, they may be com- 
pelled to attend. To illustrate, to-day you are 
constituted as a Bouse, to-morrow you f il to 
have a quorum. To day you are 1 ul I y organ- 
ized with a quorum to do business. To mor. 
row, I say, you fail to have n quorum, then 
comes in the law Which says that a less number 
may compel the attendance o' absent members 
You execute that law. In ten days you are 
without a quorum. You execute your law 
again, you are not organize i for business, for 
there is bss than a quorum, but you m y pio 
c« e ' to compel, und^r this law, the att. ndan«e 
of members Now, the crowning, capital mi>- 
take that was made by Mr, Ma^ nard— I call him 
by name as more convenient— in regard to the 
power of a less nnmber than a quorum to com- 
pel ihe attendance of memiiers, was founMed 
npon reading one section from Mr. Cushing' s 
work without referring to the other section, 
which bears npon the, saqfie qu< stion. He said 
that when on assembly was first constituted 



and organized, a less nnmber than a quoram 
could tiien compel the attendance of absent 
members. It do s not read so on its face, al- 
though on° might be misle l into such an idea 
if he did not recur to other sections. J Mr. Ew- 



ing here read se tio s 263 and 264 of Cusning.] 
But I as t you whether you be duly organized 
u less you have two thirds of each House pres- 



ent? Are you organized to do business, unless 
Tou have a quorum of two-thirds? Unques- 
tionably not But when you have a quorum to 
do business, you have aright also to enorce the 
attendance of all your meuibers. Whenever 
you have a House duly consti uted and author- 
ized, then you may proceed toeniorce the at- 
tendance ot absent mem '-'ers. IMr. Kwing here 
read section 2i)8 of Cu>hing.] So it is in regard 
to the House of Varl ament, where the rue au- 
thorize-' a less number than a quorum to compel 
ihe atteu' lance of absent members. Now, I 
wish to sustain the position I have here taken, 
by authority, an authority drawn from this 
book, (C us ling's.) [Mr. Ewinu heie read sec- 
tion 8^9, Gushing.] if they have a rule author- 
ized by the constitution, they can proceed under 
that rue to compel the attendance of members. 
If they hav« no rule, but a law, they can pro- 
ceed undr that law. and ihatisalitnev can do. 
Immeda^ely they find themselvs without a 
quorum, business is to be suspended, and they 
must proceed under their rules I siiy, then, 
that this section 2fi4. in^tead of Leing coustmea 
upon its face, Ought to be cons' rued from other 
sections; if not, ii would be in p'win contradic- 
tion to the elev» nth section of the second art cle 
of the constitution of Tenn ssee. 'ihe Legisla- 
luie must, at all times, ha-ve a quoru i- of two- 
thirds in order to trans-ict any busine::S or to 
ctjmpel the attendance of membeis, excepta 
less number i- authorized by law. Now, sup- 
pose I were to concede to the gentlemen, that 
thti House, when dui> constituted, mu^t make 
a rule in the State of Tennessee, or anywhere 
else; or must, without rule, procetd to enforce 
the attendance ol its m mbers by les- than a 
quorum. I say, suppose I were to concede that 
tne\ were to delegate that pow er to a less num- 
ber than a quorum, what would he the conse- 
quence? If the House'can delegate the power 
to a 1 ss number than a quorum, to compel the 
attendance of abseitt members, what js lo hin- 
der the House ir^m authorizing a less number 
than a quorum to pr cee i to business? It is 
said that the House hns an inh> rent power to 
delega'e this, although the oon-titution says it 
must bedoni' by law, and that it is an in; ercnt 
power o the House to delegate to a less number 
than a quorum the power to compel the uttend- 
ance of absent members. If it be so, then the 
House may, i y the same authority, dele»iate to 
a le&s nnmber th .n a quorum the power to en- 
act law.-. But whenever you go beyond ad- 
journing from day to dav, you have gott> u 
point where you leave the authority ot the 
House to a less number than a quorum, to bare 
^imple arbitrary discretion, w hat rule has 
been adopted o»i this subject? Congress sa\s 
'hat flf een shall constitute a quorum. Parlia- 
ment >ay'» hat forty shall constitute a quorum 
for a certain purpose, tnat is, to compel the ac- 
tt ndance of absent memoers. But wha prin- 
ciple has been fix d upon there? There is no 
rule and no liw, and w.- are without any ruH 
for our government In the premisi s at all. 
Well, gentlemen, I proceed now to establish the 
pos tion I have taken, by autho'ity, which X 
am very tilad has been so tl orou^hly entiorscd 
by our opponents. We aie content with evei'j 
thing that has been wriit n in this book (Cush- 
ing;.; Mr. Trimble yeater<iay disappiovd one 
of its sections becau^e Congress he said, was a 
higher authority th^n Mr. Cusiing, and had de- 
cided a point against what w«s ex press e»J on 
the face of that section. But if he can make 
any thin? out of that decision of Congress, why 
he l8 welcome to it. We will have to discuss 
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tba^ and I think that before he will be able to 
make it of any ayail, that, as the old warrior 
said, there will be ••many a knight from f^addle 
borne." I think he will flni it a very difficult 
matter to make it applicable to the case now 
before the court. Let us proceed, then, in an 
orderly way to read cere in sections irom this 
book. [Counsel here read irom Cushing's work, 
soction^ 247, 249. 255. 257 and 261 ] Now, let us 
turn to the co- stitution of the State of Tennes- 
see wMch says that the legislative authority ot 
this State shall be vested in a Geneia Assem- 
bly, whch shall consist of a Hou.se of Repre- 
sentatives and so forth. Now, will the gentle- 
man turn to that provision, and see if it is not 
provided in the constitution of the Unit'd 
staes that tw -thirds of those cho'.en shall 
constitute a quorum. That is what Mr. Val- 
lancligham, Copperheid as he is, con- 
tended for. Mr. Gushing lays down 
the proposition that a quorum consists of two- 
thirds of the members ohos^'n. But, gentlemen, 
I don't wish to be unfair to the ContresS of the 
United states in regard to its decision. They 
may have decided right in this case, or they 
may have decided wrung. I assume that they 
have decided right, certainly they have decided 
right f«»r the government of their own body, 
and I think, under all the circumstances, they 
did decide right, even if there had been n » pro 
vi-iion in the constitution ot the United States 
Su h cases may arise. I admit, in %\mes when 
confusion reigns, when war rages, when no 
appea can be made but to at-ms, to the cannon, 
and to the bayonet. There are times when 
necessity must rule. Here were eleven Statis 
in rebellion, here wa- the Congress of the United 
States to enforce its Jaws and carry out its 
measures for the suppression of the rebellion. 
And if they could not act without leavi. g out 
the secedini? State-, they woud have been pow- 
erless. I say they were not required to regard 
them in miking a quorum or ju amemtlng the 
constitution at that time as St. tes, because or 
the at)so ute ne e sity of the case. But neces- 
sity must yield as a rule whenever the occasion 
ot that necessity has parsed away. liut ne es- 
sity may sometimes override evpry existing 
provision that human loresight can have made 
for the governm nt of man. This was a time 
when th y had to resort to some means by 
whet they could enact laws ana adopt means 
for the suppression of the rebellion, hut 1 don't 
need to resorc to that, because here is a pro- 
vision on the lace of the constitution. Now, 
Mr Maynard said he did not know any law 
that was passed by whi h th^ re was an app<^r- 
tionment of the State by whi<'h it would neces- 
suril7 appear that th-;re were eigi^ty-four 
members. He may have overlooked chat pro- 
vision, but the Code claims the apportionment 
It may have been altered, but if not, it still 
remains the apportionment. There were seven- 
ty-five districts in the Slate of lennessee 
authorized to elect members to the Legislature, 
nine were added at the time the schedule to '^he 
constitution wtis adopted and the schedule has 
been declared by the Supreme Court to be a 
part of the constitution of the State, so far ais 
Its provisions are of a oonsr.tutio lal characier. 
Nine and seventy-t^ve make eighty-four. Mr. 
Cusuing laya down the proposition, that out of 
eignt>-four, there must oe such an aliquot part 
as Che coustitut'.on provides. The constitution 
provides that there >hall be two-thirds. Mr. 
ensiling says that wherever that provision is 
made, you hj-ve nothing to do but to count the 
membei-s of the House and tosee wh* ther there 
is a quorum. In this case, eighty-lour members 
were authorized to be elecied, and a quo um 
rtquired fifty -six. Now, Mr President I think 
I h ve maintrtined the positiou I took, that this 
precedent in Congress was not a precedent tjy 
which wo were to ue governed, and that th^ 
autho.lty of theStte of Tennessee remains in 
full force. Mr. Maynard asks how do we know 



there was not » quomoa, itod how do we knov 
there were not two-'hirds oi all those e'eeted 
present. I don't care how many were elected, 
that is not the question. It is how many were 
entitled to be elected, as laid do¥m in the sche- 
drle to the constitution. 3ut I was proceeding • 
further to show that there was a necessity for a 
rule or a law, and that no rule or a law bod 
been established on th" subject. [Counsel here 
read sections 496 and 486 from Gushing.] But, 
gentlemen, this Legislature met without rules, 
and I think Judxe Frazer was fullv author zed 
to bav that he did not know of any law existing 
on the Statute books of lennessee authorizing 
the arrest of ab ent members of the Le>fislature 
by a less number than a quorum of that body. 
I say the facts of the case fully authorize thb 
statement, although he has been taunttd and 
insulted with the charge of gross ignora'ce and 
stupidity, such as oug^'t to authorize his re- 
moval. I say he has been taunted with not 
knowing that there was a rule in regard to this 
matter, which rule I think I can show bad no 
existence as to that assembly. There was a 
rule in 1885 and ':B&i, and every House has had 
is rules. I mo-t che rfully admit that in the 
main they have been adopted fr«)m one Kegisla- 
ture to another But whenever the Legislature 
is dissolved, their rules are at an end. But, 
Mr President, suppose this rule were in force, 
what is the rule t I don't intend that the gen- 
tleman Shall escape underany cloud of mystery 
in regard to thi- matter. This raleh'to not ' een 
discussed. Was it thistfamonsrule No. 14, under 
which they intend to act? Now, understand 
again, that without a law or a rule, they do not 
pretend there was any authority for the arrest 
of these members. I think I have shown there 
was no rule. But if this rule, that they say 
was a rule of the House, was in fbrce, then to 
what does it ext»-nd? This rule does not under- 
take to authorize the arrest of members. The 
first General Assembly that met umer the new 
constitution adopted a rule s-mi^ar to this: 
"No member shall absent himself ft^m the 
service cHf the House without leave first ob- 
tained; and in case a )e s number thin a 
quorum of the House shatl convene, they are 
hereby authorized to send the Doorkeoper, or 
any other per.«on or persons, for any or all 
absent members, as the majority of such mem- 
bers pi esent shall agree, at the expense of such 
members respectively, unless such excuse for 
non-attendance shall be made, as the House, 
when a qu >rum is convened, ^hall judge suffi- 
cient." This rule sa>8 thit no member shall 
be absent without leave. I scarcely want to 
take up your time, but I want to know how 
Williams could have obtained leave. 

Mr. Trimble. He ought to have been t here. 

Mr. Ewing proceeded. I say he ouirht to 
have been tnere as his duty, but whether he 
was an absent metnteror not, is another 
question. It is a question whether he was an 
absjnt member wiih »ut leave, at a time when 
it was impossible to obtain leave, because there 
was no power to give him leave, lio-s than a 
quorum could not give him leave. Now, if the 
word "send," in this rule, is to be con.-trned 
arrest^ we shall have to get a new Law I io- 
tionai*y, we shall have to get a new exposition 
of law. '*To send the Doorkeeper" is to send 
the Sergeant-at-Arms as the proper ofla:er 'or 
the purpose of arresting a member. I a^^mit 
the power of the Assembly, when duly consti- 
tuted, to enforce the attendance of its members. 
I deny their power to delegate that authority 
to arie-t a member. They have not assumed 
the ))ower to delegate that authority to arrest a 
momber, but merely to send after him the Door- 
keeper, and to notify him that he ought to 
attend. And if thev send the Doorkeeper after 
him, and he fails to attend, why, then, being 
absent wthout leave, when the House is duly 
constituted, they may try him »fl for contnmpt 
'i hat Is their authority, if tl^ey have a quorum. 
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ihfsy ni»7 send for bim. If be refuges to came, 
and if they chose to take action upon it, they 
may try him for his conduct, but rhey have no 
power t<» arrest him. They have chosen their 
own words, and they have rhoeeh them wlrh 
discretion. They chose them, bcauve under 
th - coDStitn^ion they had no power to choose any 
stronger works. That is the effect, then of 
their rule, when we come to examine it. WpII, 
snpposethey had undertaken a further autho- 
rity, and undertaken lo arrest a memi»er by the 
rule of the House, that would have been an 
attempt lo exercise a power the v did not pos- 
sess Now, Mr President, I may fl A ttermyse'f, 
but it seems to me I have made out that trere 
"was no quorum in attendance, and thut It ss 
than a quorum have no power to compel the 
atiendance of members. | ->lr. Ewinj? here rea 1 
s«»ctIons 270 and 280 of the Code | What do they 
pay in answer to that? They say thnt th- se 
members were not under restraint, that they 
■were allowed to participate, if they thought 
proper, in the proceedings of the House, but 
they were u " der arrest and ordered In • o a room . 
Now, in the first place, is that room within the 
bar ol the Housed If the door is shut, it is not 
within the bar of the House. I Buppo&e th:it if 
a member were outside of the bar of the House, 
that is, outside of thi^ rule, he would be within 
the bar of the House. 1>ecause the members 
might allow him to vote. Bu^, in fact, these 
committee rooms are no part of the bar of the 
House, and if the recusant members wt-re there 
tinf'er restraint, it would be the same. When 
their cases were disposed of, di t n-^t Mr. Nor- 
man introduce a resolution to have them dis- 
charged, and was not that resolution ig ored? 
Was ihere not a resolution passed on the 17 h 
of the month, in whiuh it was said they were 
not dlsf^harged and could not be discharged? 
Judgre Frazier acted upon what the Hou<e said 
to him. but were not these members under re- 
straint at the very time the resolution was 
adoptei? Were they not under restruint when 
this habeas corpus was >ssu» d? A' d were they 
not kept under that re t ainc until they were 
delivered bv the aution of thn f'heriff of David- 
son county? Were they not confined here under 
arrest on the evening of the 19th, after the 
aioption of the Constitutional Amendment? 
The members of the Hou e s lid to them "you 
may vote if you will, but you ara still under 
the chari?e of Capt. Heydt; you are still to 
be kept there, although this Constitutional 
Amendment is pas^en," Was there any change 
in their position? unquestionably not. Then, 
even at the very last, on the evening of the 19th, 
they were ^till under arrest, and their a^^r st 
was to continue until the further ord.-r of the 
House. Mr Norman introduced a rtsolntion to 
have them discharged, but that was reiused. 
then they were still un er restraint. But 
Judge Frazier was told by your sworn bflftcer, 
the Sergeant at Arms, that t esc men were 
under restraint There was no quorum wth- 
out them If they had been re 'eased from re- 
straint, how could Judge Frazier have taken 
ju'Ucial notice of it? You said nothing to 
inform him. If you had sent word to Judge 
Fr»zier that you had released them, in a 
moment the case would have dropped from his 
hands, and there would hive been nn end of 
it. But Judge Frazi-^r cannot stay in the House 
of Represencativts, he cmnot sec when mem- 
bers slip in and slip out, h'- is not bound to taRe 
ju'iicial notice • f tne journals of the Hou-e of 
ihe formation of a quoium. He cannot do it. 
In the nature of things, it is t >t^l1y impossi- 
ble to take judicial notice of that m itter. Your 
quorums an- changed from moment t > moment, 
and there may be a quorum to-day am no 
quorum to-morrow; and whenever you are 
foui'd without a quorum, then you are to s'op. 
This, then, is the podiion of affairs. When 
there was no quorum present, when there were 
but fifty members in fact. Judge i'razier issued 



his writ of habeas corpus. It was not claimed 
beoro Judge Frazier that there was a quorum, 
and he proceeded then to render his judg- 
ment. The Con i^titii tonal Amendment was 
passed in the morning, and these prisoners 
were orler. d to he relensed in the evening of 
the same da . If the object of their arrest 
was to pass the constituiional Amendment, 
that had bren done, an«l they were retained 
forpunishment tht-y w ere still under restraint, 
so that in any possible view that can be taken 
O' this matter, there was no quorum. Judge 
Frazier was not notified that ihere was a 
quorum. There was no power on ihe part of 
the 'Ltgislature to compel the attendance of 
absent me" bers in this rase. The members 
were ariested by the WHrmnf^^ of the Speaker. 
We say that wiirr<»nt was without authority. 
We say ihat resolution was without author ty, 
and that neither a rule nor a iaw cuthorized 
its adoption, or authorized the if^suance of ihe 
wan ant. The Speauer does not issue a war- 
rant, but he issues a paper which does not pur- 
port to come from a branch of the As8enil)ly, 
but only purports to J)e or lered by the mem- 
bers present. Now, this is no Speaker's war- 
rant; it would have been no Speaker's warrant 
Under the parliamentary usage u hich prevails 
in the House of Commons, but it is a paper in 
which the Speaker exacts what he had been 
directed by an authority which was not com- 
petent to give directions for an arrest. In this 
state of the case, an ap li >ation is made to 
Judge FrAz erto grant a writ of habeas corpus. 
Had he authority to grant it? Section 3720 of 
the Code sa> s : "Any person imprisoned or re- 
Si rained of his liberty, mder any pretense 
whal^oeve^. except in casts spetiflea in the 
next se<'tion, may prospcite a writ of haheas 
corpus to inquire i.to the cau>es of such im- 
pris nmint and restraint " Suppose that a 
petition were presemcd to a judge, and the 
statement upon tie face of the petliion was, 
that the party was illegally held in custody 
by a court that pretendea to have the authority 
of a court of the United States, but that v^as 
in reality not a court -of the United States. 
SuppOj[»e the tarty had sw'-rn to the petition, 
what could the judge look to? . The party 
shows the paper upon whi<h he is confined: 
he presents it with nis pet tion, and he says 
here is a paper that puriorts to have ))een 
issued by tne authority of the United StAtes, 
but the paper is a forgery, it is not by au- 
thority ot the United States. Suppose that is 
8w rn to, then the jud^e would have been 
bound to •nt'rtain it. But if it turnel out on 
in ves ligation that it was by a legal order of 
a court of the United J'tate. the m.n w'^md 
not be entitled to hln discharge. So it might 
bo in r^j^a-d to the auihority of any other 
c urt It' a court commit lor contempt, and 
that appear upon the lace of the petition, then 
the jud'C is tound to nject the petiti n. There 
is no uibcre.ion in rega' d to this matter, it is a 
positive and absolute rtuty. It a petition be pre- 
si'ented wh ch. upon its face, sh ws that a party 
is not entitled to re i<.f, then a judge is bounii to 
.efuseit. Ttds is clear'yseeu by reterence to 
section 3T26of the Cod- , wnch provides that, "If, 
from the showing of the petitioner, the plain- 
tiff w<»uld not be e titleu to any re id, the 
writ may be refused; the reasons for such re- 
fus 1 beiKg briefly indorsed upon the petition, 
or appended 'hereto." If it be shown to the 
judge that this is a form without sub taiice, 
that it is not a legal Sptal^er's warrant; that 
the lesolution is not a resolution of the, Hcuse 
of Representatives ; tnat. nereis an unatithor- 
ized absuniiidon of authnrity; then the judge 
is bound to grant the writ. Thitt is what was 
Mlleged in this cise To be sure, >ho person 
who presented this app^cation sa\ s, ''by some 
sort of i>ro..lamation of the Governor.** If I 
had drawn that petition, or, it many another 
lawyer had drawn it, there m'ght have been no 
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flin;^ at the proclamation of the Goyemor. My 
opinioa is, that the Governor had the ri^ht to 
convene the Assembly, but it was .be opinion 
of many others that he had no right. The law- 
yer, who drew this petiti .n, thought he had 
no right; but ihat was of no importance; that 
question was not regarded by the judge who 
granted this petition. It was stated by the 
petition, that tiere was no quorum present to 
pass that re<!olution. What is tie S eaker's 
warrant, without being bicked by the anth'or- 
ity of the Uou^se? Cm the Speaker go abi>ut 
the streets and ;s>'ae hia warrant for auy man, 
a member of the LegUIature, or any other per- 
s "n, for contempt, unless he is authoriz^^d by 
the House to do so? It must come from the au- 
thority ot the Mouse; that is what sustains it; 
and when it is without the authority or the 
House, it is not sustiined at, all If the House 
has not acted— and it is alleged in the petition 
that thty had not aated— then the p'-tition is 
obliged to be granted. I know there are some 
judges who take responsibilities and assume a 
discretion r hey do not possess: but Judge Fra- 
zier is not of thatstanrrp; he is governed by the 
laws as they are written; and in the face of a 
plain statute requiring of him a certain duty, 
be says, '* I have no discreti m where a cas^ is 
ma^^e out for my intervention." Another jud^e 
might look around to the state o society; tie 
might look around at the turbulent clamors ot 
the people, and he mljr^ht say, " I don't think it 
expedient, under 'li the circumstances, ro grant 
this writ. I think no good ct^n come of it, and 
I take the responsibil ty o( not gr mting the 
writ." But when a quorum ot the House has 
ordered into cus'odv either a member of the 
House, or any one outside of the House, who 
has violated the priv l»^Kes of the Aaembly. 
and the Speaker's waiTint is admitted to ,be 
made out in accordan^je *with that nuthority, 
then the writ of habeas <^orpug ou>fht to b- re- 
fused But the very ques ion made is, was 
it the Speaker*.-* warrant? Was the resolution 
really pyssed by a quorum? Thdt is the ques- 
tion that ws made in the petition [Counsel 
here referred to the c se of Burde t vs. Abh ott 1 
But, the gentlemen on the on-er side say, that 
as the return was nlade, at all events, by what 
purportfcd to be the House, lha^ then the judge 
lost his jurisdiction, and ought to have ab:in- 
done I the case. JLet us see: the very question 
that is made upon the tnce of the petition is, 
Whether there was a quorum, with the power, 
or with a sufficient number of he House of 
Bepresentatives, to order an arrest. When the 

Jjetitioner denies that 'his was ordered by a 
egal resolution of th«' House, is Judge Frazier 
required to inquire mto that? Is he to shut tiis 
eye? Are the constitutional provisions in re- 
gard to this, whi.h protect the liberties of ihe 
citizen, to remain a dead letter? Well, what is 
to become of all our constitutional rUht&? The 
citizen hus his lights: the LegM ture has its 
rights. The Legislature undertakes to exer- 
cise power; the citizen says th y have gone 
beyond their power. Suppose the Lpgislature, 
in lull force, wi h a quorum of both Hou>e8, 
were to order one oi lis members to be hung— 
a violent supposition, you will say, bntasup- 
pos'tion that is made for the purpo-eof illns 
tration— suppose they were »o order one of tlieir 
members to be hung, and the man were under 
the gallows, if an ttpplication were maie to a 
judge, and a court of general jui'isdiction, fo 
release that member, woul i he do that? Would 
he sav, " you cannot inquire into the power of 
the House, the House is supreme?" I would 
say that the House is lia-iited by the constitu- 
tion, and wec»n inquire into the power ot the 
House, if it undertakes to exe cise aithoritv 
beyoMd'what is g ant- d by the constitution. If 
a mancanno'. inquire if there is not a Hons ■, 
whether there is authority to do a thing that is 
attempted to be done, why, t^en, we are at the 
mercy of arbitrary and absolute action ou the 



part of the House. Yon hare had authority 
upon authority introduced upon this subject. 
Authority has been introduced by mv cotidjn- 
tor, Mr. East, in regard to the authont of the 
court to examine into the passage of a law, ta 
see whether it was passed bv a competent num- 
ber of the members of the Legislature These 
authorities Were so overwhaming, that, al- 
though t^o or thrte were taken up, and a 
remark or two made upon them, they were 
abandoned in despair. They wer(» obi ged to 
recognize that these inquiries could be made, 
that the Legislature was limited as any other 
body, as the Executive was limited, in regard 
to his power, and that they were bound by the 
co'istitation, and thar. if they ovei-steppea their 
boun<ls, their acts were without authority. If 
you go into the constitutionality of the law, af- 
'er it is parsed, vou don't question the author- 
ity of the Legislature to do what the Legisla- 
ture may do; but you say thit the Legislature 
has exceeded its circurascribed powers. But 
here we are upon stronger ground; we are 
questioning wh^'her, in ract, there is a Lens- 
lature at ail to do the act which they had un- 
dertaken tq do. Nobody will say. thnt it Capt. 
Heydt had receive^ author ty from mnmbers of 
the Legislature, when they were not a Le^s- 
lature, that then that authority was blndm^^ 
upon Judge Frazier, or that he coiild not ex- 
amine the c3se. Su[)pose, instead of the peti- 
tion present d here, it had be n stated that cer- 
tain persons, assuming to be a Leg-ielature, 
had passed a resolution in all thef>rms of a 
resolution of the House; that ht; wa$ impris- 
oned by virtue of it: and that some person had 
arrogated to b? the Speake of the House; could 
the jud^e not inquire into it? That is lust the 
inquiry that we purpose to enter into here, 
whether the I.«g|slaturc possessed conftpuUory 
powers or not. * 

Fending the argument, the court adjourned 
until 2 o'clock, P M 

ETENINO SE9SIOK. 

The court met at two o'clock, eighteen mem- 
bers being present. Senator Thompson was 
absent in consequence of serious indisposition. 

Mr. Ewing then concluded hU argument as 
follows: Mr. President and gentlenren of the 
Sjnate, I must exepress my obliga ion to the 
court for its forbearance ami patience in listen- 
ing to the long argu-* ent which has been pre- 
sented. and which will be further exten ^edst IL 
My-excuse must be found m some degree, in 
the ability wf;h which this case has been ar- 
g ed on the other bide. It has been argued by 
ad the gentlemen 'hat have preceded me, with 
ability, and I feel bound to make some comment 
on that argument. The argument of the geii- 
tlemcin who la>t spoke on the part of the prose • 
cution was onate it was classical, it was ora- 
torio *!, it was ingen ous and it was adroit, but 
I must be perm tted to say, that I don't think it 
was p oto.ind, and that [ fear it was somewhat 
; mbidextrous and a little Jesuitical, and I am. 
sure that it was, in a hign degree, uncharit- 
able to the defendant. Perh;ips the same may be 
said of m^ speech on the other side. I tlon't 
know how it ma be characterized, but I should 
take no offence if so much as may see-v dispar- 
aging in these remarks, were said of me. It 
re(|uires time and labor to meet arguments of 
this descript on. There ate ingenious sophisms 
that are presented, and that are caicuUitedto 
imp se, even upon an opponent. Af: an illus- 
tration of what I h 've observed, in regard to 
the argument of that gentleman, his sup rstruc- 
ture in regar<l to the power of the House to del- 
eg te authority to ales- num'erthan a quorum 
to C')mpel the attendance of absent members, 
was founded upon fal^^e premises contained in 
se< tioT 264 of Cushing's trea iseon tne power of 
legislative asserab ies ; and without discovering 
the fallacy uf his position in n-gard to it, his ar* 
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gument In reference to the powers of the Jloue 
wooM seem to be unnecessary. But the mo- 
ment it is looked at, it is seen to stand upon a 
foundation ot sand, instead of a rocfe, and is 
seen to tumble to pieces by its own wtight. At 
the conclusion of my last argument, I was ad- 
dressing the court upon the power of a court of 
general jurisdction, where an application is 
made to it for a writ of habeas corpus, to in- 

auire into the legality or ille 'ality or the con- 
nementof the pirty who made the applica'ion, 
and to inquire into the action of the Legisla- 
ture, whpn such confinement wa-* in pursuance 
of a le^islat'v6 order, i have referred to the 
authoriti^-s that were intr duced by my col- 
league Mr. East, showing, thnt, in regard to 
acts of the Assembly that bad been passed, and 
that appear upon the Statute book, and that 
prima /acU, are laws, that such an inquiry 
coul(4 take place in reference to the manner in 
'whlh th«y were passed; and that, although 
they were pas- ed, apparently, by the Legisla- 
ture, yet we could look beyond the mere form, 
and inqire into the journals, and see whether 
the Legislature had comp'ied with the require- 
ments of the constitution. Much more then, 
could we inquire with regard to the fact, 
•whether the Legislature was acting at all. 
Our rights were concerned; we were citizens; 
"we had our rights as citizens, granted by the 
constit tion; and some one attempted to inter- 
fere w ith those rights, ir that seems to be a leg 
islativeborly, we have a right to inquire whether 
it be u legi^lative body in tact. It seems obvi- 
ous th<it if a portion smaller than that which 
const tutes a House, attempt to exercise privi- 
leges that infringe uuon our rights, we may 
ask for an inquiry into it, and m y bring our 
petition for a writ of habeas corpus bofore a 
jndgi ; and if that judge, taking the question 
into consideration, grants the applicat on. the» 
he has a right to inquir. into the matter, and if 
he h is th it right, that settles the t^ue^tion now 
before us. He could look into the journals, he 
Could take the admission of counsel, he could 
take other proof, he could take the statement in 
the peiition not denied in the answer. All these 
things he could resort to in order to ascertain 
■whether the prisoner had been unjustly de- 
prived of his rights. If be found that a legisla- 
tive bo iy, unoer a proper jurisdiction, had laid 
their hands on the prisoner, then he could dis- 
miss the case. But if either branch of the Leg- 
islature exceeded their powers, and an applica 
tion should be made for the rtlease of the party 
imprisoned, it would be the duty of the Judge 
to grant the writ, because the Legislature was 
exceeding the jurisdiction that had been ttiven 
to it by the constitution. Now, upon this case, 
reference has been made to the case of the 
Mmers' and Manufacturers' Bank, in third 
Bnead's Reports. Judge Caruthers, in that case, 
decided one point, and he decided properly, and 
it would breed interminable conusion if it 
were not the law— if the judge could not in 
^uire into the motives of the legislators in p ss- 
mtca law, whether they were corrupt or other- 
"wis-e. If they were corrupt, then the remedy 
would be in an ai)peal to the billot-box; but if 
they did not puss it af er the forms of Uw, ac- 
cording to the constitution, the judge could ob- 
Yiously inquire into that. BUt this case Of the 
Miners' and Hanufa^^turers' Bank is introduct'd 
with no little |parade ; and if the gentleman 
rhoose to test this case, by reading the remarks 
of Judge' Caruthers, which are at some length, 
■nport he power to examine into the manner of 
the pass ge of a law, I shall be glad to have hiui 
do so. I shall not t ike up the time of the House 
in reading these remarks. I i^ay they tend to 
the condusion that if that pointhadbeenbeioie 
the conrt, it wodld have been dec ded, as it has 
l)€en decided by numerous other authors. The 
case in 9th Humphreys has been referred ta: 
the case of Hord against Farmer; and it is ad- 
duced as an authority to show that the action 



of the Legislature could not be inquired into. 
It does not reach the point in this case, it is the 
question of the power of the Legislature to pass 
a law; and it has been deier mined in hundreds 
of instances in the State of Tennes<Jee that laws 
passed by the Legislature were unconstitutional. 
In thU case, they detet mined that the law was 
no*; unconstitutional. In th case given in page 
162, of ihesa-i.e book, they decide that the law 
w. 8 unconstitutional, I present th< se cases to 
show that wherever the Supreme Court has 
acted in reference to the law presented 
buforc it, either on the grour.d that 
the law was unconstitutional, or that it 
was not passed in a proper form, they 
have either expressed their aisapprobution of 
the action of the Legislature, or they have de- 
clared the law itself unconstituiional Our po- 
sition is, thatwehave arightto inquire whether 
this was a T egislature, wht ther it was the 
branch of a Legjsla ure of a ft*ee State that has 
taken action in regard to our rights. We deny 
it, and we are < onsidered as detiant in nenying 
it. We are obliged to deny it because we say 
that it was arig[ht decision on the part of Jndxe 
Frazier and 'f it was right, it was so because a 
less number than a quorum were att« mpting to 
do that which they were not authorized to do 
under the constitution; to wit: to arrest a mem- 
ber Now, genlemen, I ask you, in all candor, 
whether, when this case was brouuht beiore 
Judge Frazier. altnough this man's s>ins may- 
have been piled up as high as the heavens, al- 
thoujjh he may have been recreant to every 
duty, although he may hive been a Judas Is- 
cariot or a Benedict Arnold although he mi^ht 
have turned traitor to his whole previous life, 
although he roieht have been a mere instru- 
ment of a mob, if his corstituiiona' rig> ts were 
atteraptei to be infringe J. and ne chose to 1 ring 
the question before the judge, whether he was 
bound to take things into consi'ieration. if only- 
it was made plain to him that the rights of the 
petitioner had been interfered with, our jud^e 
was not in sympathy with that mob, as it is 
oall'd, ^ho were attemptirg to override law 
and order, his sympathies were on the other 
si !e, but he had a day to perform j he was 
obliged to grant this writ; he had the juriidio- 
lion to grant it; his vas a court of general ju- 
ri'di* tion. He was j udge of the Criminal Court, 
and that was a court of general jurisdiction, 
ebpecially on the subj. ct of habeas corpus, and 
when applied to. he is simply obliged to grant 
the writ, and when he has granted the writ, he 
is o'diged to decide whether that writ wtis ur ^p- 
erly granted, upon the answer and upon the 
proof, if any proof be adduced ; whether he de- 
cries one way or another is not material. I 
cannot address to this dignified body argu- 
ments that appeal to their" fears, but 1 say we 
may all well look to the preservation of that 
system that was established with so mueh wis- 
dom long before we were an independent 
country, and which distinguished with o much 
discrimination between the lights and powers 
and privileges of the legislative, the judicial 
and the executive departments. It is in times 
of excitement, it is when the mob rails upon 
the one side and when the Legislature is exc ttd 
upon the her, that we need the intei position 
of instruments of this description, that can be 
guarantees for the rights oi all. Then, Mr. 
President, I apprehend we had a right to in- 
quire, we had a right to decide, and if we de- 
cided one way or the other, it was within our 
jurifcdictitn. and, as I apprehend, the decision 
Was right. I have already attempted to show 
th t there was no authority for the action of 
the * ou^e. It is said that the return was con- 
clusive unless proof was made that there was 
no quorum. Now the presumption of the law 
is, that wh"re a judge acts within his jurisdic- 
tion, he acts upon proof. But what were the 
eircumstances of this case? proof is not merely 
the testimony of witnesses, proof comes i^om 
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tbe admissi in of counsel, pzoof comes firom the 
JEiUeffations on one side and the lack of oenial 
on the other. Proof comes from the assump- 
tions that ar^' ma te even on the argument 
it:$elf When this habeas cirpas ca-e was 
bi ought on for trial, 'what was the quesMon 
before th« court ? The question was not wheth- 
er th«re was a quorum, bur, whethe the jndKc 
conirt Inquire into that fact. I have alreadj 
remarked upon that. Judge Harrison, in his 
testimony, says that the question before the 
court was as to the power of the Legislature t > 
act without a quorum under the rules of the 
Honse, and that this was a rnlt* and th it rn'e 
it is sa d, was offfeie \ in evidence. But we say 
that the Legislature cannot act with less than 
a quorum. I nave only t > turn to these art cles 
of imneachment themselves to find that it was 
admit te i upon their face that there was no 
quorum, and it is charged that th<- respondent 
attempted to prevent a guomm. It tarns out 
in fact, that whether the judge acted upon proof 
or without proof, he had infringed no riffht 
and nopiivile^e and has mQ,de no wrong de- 
cision in regard to the rights and privileges of 
the Ho ise of Representatives. We aire all en- 
lightened, at least at tn s ti <ie ot day, on that 
subjC'^t. We nowseetha't erewa noquonm, 
and bceing that, we see that the deol'«ion ot' the 
judire whether he acted upon full testimony 
or not, was justified by the state of the facts. 
Jt would be a new point of impeachment or of 
indit'tment, as I apprehend, if \\e were to 
arraign a man for navin^ decided a question 
which, when we come to look t it, shows that 
he ha> infringed the privileges and rights of do 
one. Wei , may it pledge the court, there is 
another charge in the^^e articles of impeach- 
ment, and that is, that the ber^eant-at-Arms 
w»s an officer of the tiouse, and that being an 
offictrof the House, he was enfitlnd to alfthe 
privileges of members of the House. I accord 
tlJs principle in its fuUe t extent, that if he 
were the t-ergetiut-at- Arms, regularly appuint- 
ed anoiUcer of the Hou^e, or if he were em- 
powerei by tLe House to do a certain duty that 
the House was competent to direct should be 
done, I hat then he had authority to make this 
arrest. But there lies the trouble: he was not 
8er eant at-Arms, because he had not been 
appoiniel by the previous action of the Legis- 
lature with a full quorum. He w- nld have 
been Sergeant at-Arms if he had been appointed 
by the Legislature preceding, because all the 
officers continue, although the rules do not, but 
he i> appointed without a competent quorum. 
Now I don't wish to attack this officer in any 
resotct as having exaeeded what he deemed to 
be his duty. He knew that he was ordered to 
perform a certain thing he was o'dered as an 
officer of the L«gisl ture to execute a certain 
p ocess, and deemed himself to be in full pos- 
session of power u,. on that subject. But then, 
if the authority upon which he act^^d was wiih- 
out sanction ot the constitution, he was a tres- 
passer, therefore when the ca^e came to be 
presented before Judge Frazer, after he had 
made this arrest, after he had made an answer 
and did not bring the body of the complainant 
as he was ordered to do. the judge could take 
but one co.ure in regard to it, he was obliged 
to atiacii him, he w^s obiged to compel him to 
bring the body. He bad i ailed to furnish a 
sutticient excuse for not bringing it. When 
Capt. Heydt comes before the Judge, he deals 
with him mildly and gently, and perhaps not 
fully up to his du;ies under the In w. What 
could ne have ordered in such a case? We 
have again to turn to this habeas corpus act to 
see wha'i were the duties of the officer under 
the Judge, aud what were the powers of the 
olBcers. Capt. Heydc is called a mere instru- 
ment of the Legislature, and the mag- 
nanimity of Judge Fraz<rr is impeached b c- 
ause he did not think proper to attach 
the legislative memoers , themselves. Kow 



this is a most ungenerous attack, it seema io 
me that it is a most unfair attack upon the 
defendant, that he d<d not do that which they 
say would have been brave and magnanimous, 
but that he seizes upon this petty officer— thi$ 
poor, igaorant German, and that he deals harsh- 
ly wit'E him, wh n he did not dire to stretek 
out his hand, and grasp the members of the 
Legislature. But, suppose he had, Mr Prest- 
(ient, here was the instrument of the Legisla- 
ture, and of the members of the Legislature, 
and here was a man who was a trespasser, he^e 
was a man who was put in front of the battle. 
Why. we have heard enough in regard to the 
invasion of the Capit 1, for the purpose of get- 
ting the bodies of Heydt and Williams; we 
have heard of the danger to its archievea. and 
it seems it is regard d in the minds of some 
people as a nlace of sanctuary. Suppose he had 
seized upon the members of the Legi'^lature: 
that might have b^^en very brave, but it would 
not have been very discreet— it would not h^-ve 
been— we 1, sir, in my opinion, the law being 
sati>iied with the release of Williams, and the 
nominal fine of Heydt, it seems, I say to me, 
that this would have been an act on the part of 
Judge Frazier, of wild, intemperate wrath and 
defiance, unnecessary, uncalled for, and show- 
ing a heart regirdle(<s of social order, and 
faialtv bent upon mischief; it might, perhaps, 
have been the beginning of civil war, I admirs 
the judge for his moderation. I appeal to yon, 
whether his act is now to be censur< d ; whether 
it is not rather to be applauded; whether mild- 
ness, and gelulenes^, and considerate thought, 
did not cbara terize him on that occasion. I 
say of Capt. Hr ydt, that he behaved well as an 
om'*er; that he behaved as a gentleman; and 
what be said here, as a witnt-ss, I regard as 
nothing but the naked and unvarnished truth. 
And it delights me, sir, in regard to an humble 
citizen, whether he btands ma hostile atitnde 
or whether he sgr es with me, to be able to com- 
mend him or to appl »ud him. I say that Capt 
Heydt did well because he thought he was dis- 
charging his duty; and I say, also, that Judge 
Fraz er did well, when, in exacting the law 
a.!;? aint him. he did the least t hit be i osaibly 
cou d ^. He wa- obliged to adjudge such osts 
as Were not remitted by the officers, i have n<^ 
doubt, that he wou'd have been \^illing to give 
the petty costsof ten dollars, if he had dared, 
but. at all events, he offered to lend to the de- 
lendnnt, who had liefied his authority; although 
he had defied it, not Irom moral wickedness, 
but, from a sense of what he thousrht his duty, 
i say, that we cannot help admirin|^ the con- 
duct of Judge Frazier. Did he desire to paa- 
der to the feeiings of the mob, as it is ca'led, 
thar. was swelling and roaring around him ? It 
he bad f^e feelings that have been ascribed to 
him, ^ould he not have infiicted the utmost 
(lenalty upon Heydt? But, on the contrary, 
what does he do? In the mild spirit of a judge 
— in th . vn^Xd spirit of a judge, and agentlemao, 
and ot a Christian->what does he do, when the 
s'teriff, not knowing what his duties were, 
comes to the Capitol and demands admittance, 
an«i i^ refused? He summons a number of men, 
and some of them may have behave t rudely, 
an 1 when he comes t j the Capitol, and finds « 
shut, and finds that he cannot execute the writ, 
he returns to the Judge for instructions. How 
the human mind can peirvert the conduct of 
Judge Frazier on that occasion, is beyond my 
understandiijg His conduct, upon that occa- 
sion, is not that of one who sought collision 
with the Legislature; it was not that of one 
WHO was the tool and instrument of a narty; 
but it was the act of a man that felt that no ex- 
treme measures need be resorted to to enforce 
the taw. Judge Gaut reads to him the law, and 
it was his duty to ois client to insist upon what 
he thougtit the law w is. Then Judge Frazier 
says, in the mildest form, to the sheriff, "that 
may bd the law, but I say to you, go to the 
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C3apit<v1, try to gain adoaiSBion, be peacaMe men, 
antl if you fail to do 60 to night, yon can wait 
nniil niO'ning." Tfeiis w:«s the law, as laid 
down by Judue Gaut, but it was unadr'sable to 
administer the law m all its strength and in all 
its austerity. There are no sanctuaries in this 
land ; by sanctuaripe, I mean those j^laces of 
re uge,in whuh, in olden times, a crimina< was 
freefiom arrest— where hec uld not be seised 
by ?he operation of the law. Why, the highest 
bouse that is known to our law, is a man's 
dwe!l.ni£ house. Wh^n he has retreated to that 
boase, he has retreated to his last fortress. 
Bvery man's house is his castle, so far as the 
execuMon of civ 1 process is concerned. You 
can break into any other h.nus«; you can bre^k 
into bis out-houi^e, but not into h s dwelling. 
But, in regard to processes of a criminal char, 
actt^r. ui some cases you are allowed to disre 
^ard the barrier that is rrdinanly thown 
around the ndivifiual. and to drag him by force 
from his dwelltrg; but that is a higher house 
than theUapitilof the State or Tennessee, I 
am obliged to say so, gentleman, a^ i' is a part 
of thv law of the land. I know that ti e Capitol 
• f the State of Tennessee sboulrl be looked upon 
witii reverence, and r«gar»i for its immense 
cost and because it is the ass< mbling place of 
ihe representatives of the people, and.t at it 
ought not to be lightly invaded. But whtn I 
come lo it as a legal question, I am obliged to 
say that if stnnde not so high as that tortress 
ai>d cattle that every man ha^ in the land, in 
bis own dw lline-house, by his own fireside, 
with nis tiousebold gods around him. He 
stands against anything but a criminal prof-e'-s, 
where he is charged as a 'elon, and in a few 
other cases. Then, Judg-. Frazier did nothincr 
more than h s dutv; perhaps he did not do his 
whole duty. He was mild, geittle, and for- 
bearing. Now, gentlemen, Ihtve sail to you 
all, I mtean 10 say in regard to the righteousness 
of the oroeeedings of Judf^e Fraz er in render- 
ing the Judgment which he did— as I appre- 
hend, his decision was righi — if he decided 
riuht. there is an end of this casp; you c^n go 
BO farther. If vou believe him guiltv of corrupt 
motives, in rtecnikng rig t. you are barred from 
the consideration of motive bicarse of the 
righteousness of the decision. 1 merely state 
that proposiiion, as I kno^ it will not be dis 
puted. Well, then, it is said that Judge Frazier 
IS the first Ju< ge that ever riis< overed that a 
member could not be arretted under a rule of 
the House, auchoiizing, or purporting to 
authorize, le^s than a quorum to arrest its 
mt^mbers. I say, in answer to that, that this 
was the first member of the Le islature that 
was ever airested, or attempted to be arrested, 
under a process issuing from less ban a quorum 
of the House; and it seems to me that that 
ought to be an answer to the fueling that is ex- 
hiitittd against him, that h^^ hdS steppei for- 
war 1 for the first time to defend and asz^ert the 
privilege of a member agunst the H >use upon 
jiis ari*est He h is donn it, sir, for the first time. 
He has dared to assert the privilege of a m' m- 
ber ftffai st the Hgu-e upon his arrest. He h s 
done It, sir. Ibr the first time, only because this 
is thii first time that there l^as.ever been a 
necessity lor inquiring into the privileges and 
rigbts of a memoer ol the House. I have been 
more full upon these points, gentlemen, because 
they werti not fully ar^^ued by my co adjucors 
who preceded me in the mvestigation of this 
case; the other points ot this ca-e nave received 
mort;: attention, and I hope, therefore, for your- 
selves as well as for myself, I shall not be re- 
g'uired to occupy much of your time in their 
jvestigation. If Judge Frazier was wrong in 
bis decision in this case, then comes np the 
question in re.s^ard.to what caused him to be 
wrong, whether it was an hone> t mistake of the 
law, wh'ther it was an errjr of judgment, r 
whether it was an error willfully made; whether 
it was honestly done, or whether it was cor- 



raptl^ done. Here, t6r the first time, we come 
to this question of coriruption. If he were 
honestly mistaken in law, he cannot be held to 
have acted corruptly, and cannot properly be 
found guilty of the charges made in \hU im- 
peachment. It U said that if he had no juris- 
diction in the cause in which he made his de- 
cision, he must be impeached, although he 
honestly thought he ha-i jurisdiction. But it is 
not sai<i that a judge of general jurisdiction can 
Ve Impeached lor an honest en or of judgment. 
Well, now, gentlemen, I a^k if he be, as I think 
him to be, a judge of general turisdiction, 
whether he may not have made an honest error 
in legard to this matter, and whether this in 
not a debateable question. I think it is. I 
think, from the reply to the article which he 
has made, and from the argument that is made 
on the other side, it may be fairly said to be a 
debatsMble question. If it is not a debateable 
question, it is because we are < learly right. 
Weil, I have shown, as I apprehend, that he 
had jurisdiction of the case if his c^wrt was a 
court of general jurisdiction. What is meant 
by a court of genera' jurisdiction? Why, Mr. 
Presi ent, I do not think, and I have brought 
no hooks here, that we are to have at this time 
of day to investigate the question whether the 
or.minal court of Davidson county was a court 
of general jurisdiction in re.-ardtothe question 
of granting a wr t of habeas corpus All of 
our courts, except the county court and courts 
of justices of the pe ce, are courts with sp cial 
delegated authority upon a particular subject 
©1 law^they are courts of general jurisdiction. 
Judge Frazier has criminal jurisdiction of the 
cmuties of Davidson and Ruthe f<rd. Now, 
what jursdictipn has Judge Brien? he has 
civil jurisdiction of all the cases in various 
counties or the ^rate of Tennessee. Would any 
one come here and say that Judge Brien's court 
was not a court of general jurisdiction because 
he had not criminal jurisdiction? because he 
had not chancery jurisdiction? I sunposenot. 
But Judge Brien is as mu -h restricted a^^ Judge 
Frazier is. Both of them, on the subieit of 
habeas corpus, have full and unresu*ict« d juris- 
diction. JudgeFrazier can sit in Judge rien's 
court, can interchange with him and act as 
circuit court judge. 'J hey may sit f r th chan- 
cellor or the ohancellor may sit in the circuit 
court. All these interchange s are al owed, and 
all these courts are regarded as standing on a 
dead level in their dignity as courts of general 
j uri-diction. Why, it would be very strange, if 
at this day, a lawyer coula be found in the 
United states or in England, who would say 
that the court of common^ pleas was not a 
court of general jurisdiction because the court 
of common pteas in Rt gland h^s no criminal 
jurisdiction The court of King's Bench has 
b >th cr mioal nnd civil juris tiction at law, bat 
the court ot King's Bench has no chancery 
jurisdiction, yet these courts in Eoglana are 
courts of general jurisdii- 1 ion. The supreme 
court is a court of only appellate jurisdiction, 
but yet it is a court of general jurisdicton, and 
if there were nothing but the power on the part 
of Judge Frazier to ^rant the writ of habeas 
corpus, and he had full and plenary power on 
the subject of habeas corpus, his court would 
be a court of general jurisdictlan. I might 
take something for granted, I am not going 
back to the a b c of the law. We may stand 
here and sav that this criminal court ot David- 
son c untyis but a court ot criminal jmisdic- 
tion, and we may call it a court of limited juris- 
diction, or of special jurisdiction, but then the 
books are against it. I take it for granted this 
Senate, high and intelligent as it is, does know 
something, and that it is not necessary for me 
to elaborate a proposition that would startle 
any judge in the circuit court in the State of 
Tennessee. There are courts of limiiat ed j uris- 
diction, but whenever you have a case betore a 
court of which it has jurisdiction, then no civil 
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suit can be brought for a decision, right or 
wrong, corrupt or incorrupt b»it yon maj im 
peach a jmigp for corruption in the dec sion of 
a civil suit before him if he were gailty of 
briljery, conspira- y, or some of those otht-r 
offensps t > wh ch I rer rred on yesterdar: but 
he is not liable to a ••ivil action. 1 hose inferior 
judges of inferior jurisdict on are liable to civil 
actions where they have exceei led their Juris- 
diction, not on th»j ground of corruption, but on 
the ground of an excess of J u risdic i io ti . W hen 
a man is |[uilty of an a sault and battery, we 
don t Irq ire whether he Hcted from corrupt 
motives or not. So, whenever you have a court 
of limited jurisdi^'tion you don*t inquire into 
its m »tivts, bur. if the judge exceeded his juris- 
diction, you sue him as hj,ving done a wrong 
Ion could not impeach a Judsfe of limited 
juris<'icti »n for deciding wrong in a cause 'hat 
lay beyond his jurisduti n, unless he did it 
corrut'jr, but you could bring a civil suit 
aarainst him lor damages They seem to have 
jumbled the^'O thin^;) together in regard to a 
judge of Imited jurisdl'ilon. A judge of jren- 
eral jurisdiction is not liable to a civil suit at 
all for c >rruption a tne iustance of an indi- 
vidu il. Now. shall I read these )>ooks again 
or Shall I take it for g'ant d tbat the court 
re.-oUects the decision upon this subject. The 
book- that were introduced were not libraries 
of books, because, although we m'ght a- cumu- 
late almost a library upon you on the subject of 
suits against judges, we thought we would 
bring you a gjreat ieading ctse or two which 
goes into a review of the doc rin^s on this sub- 
ject, and that this would be satisfactory. We 
have been readinar here from a law writer. 
Cushing, a man of intelligence, a man of law 
learnifg, a respctable law writer, and we 
have all admitted his authority on »hls ocoas on. 
Now 1 bring you, in r gard to this point, the 
decis^ion of one of the greatest judges that ever 
sat u on the bench in America. It is the deci- 
fion of Judge Kent, in which he goes i; to a re 
view of a 1 the cases upon the subject. He cites 
all, or nearly all, the authori ies, and reviews, 
perhap<i, twenty ca'^es, where the doctrine has 
be' n laid ''own quoting the case of DeGray in 
William Black -tone's reports, and quoting from 
a number of decisions of courts m Great Britain 
on the subject of ihe power t > h Id a judge re- 
sponsible for ».n error in judgment, or even 
corrupt conduct in regard to a suit at the in- 
stance of an individual in a civil case. [Counsel 
here read a few words from the cjccluding 
part of Chancellor Kent's opinion ] It is the 
•oUnter that he willfully aud knowingly per- 
petraied a Wrong in giving his judjrment. He 
18 then iiible to Imp achmeut, n t for an excess 
ot -urisdiciion, but that he iinovvirg y and will- 
full y was guilty of it. Now, it is altogether an 
un philosophical proposition to met) say, that 
a judge can decide a cau>e, kno - ing that he is 
deciding it wrong, without a motive. He may 
be stupidly ignorant, and he may decid- a case 
wrong from that ignorance, but if he is a judge 
of or.iinary knowledge, to say that he de -jded 
a case knowing it to be wrong, unless he had a 
moti . e, is t-* my elf contra^ . ic tory . What, then, 
are we to conclude when a Judge decide; a case 
wrong, and when we 'ook around and find no 
motive? Our conclusion ihen, is, that be did 
not decide the cause knowingly wrong, there- 
fore the proposition cannot be mainta ned that 
a Judffe decides a cause, knowing that he de- 
cided it wrong, without a m -tive tha can be 
produced or' b ought to bear up m him. We 
come to the conclusion then, necessarily and 
inevitably, so Joig as we ran find no motive for 
a wrong judgment, that he did not know he 
Was making a wrong decision. Then, may it 
please the court, if tnis were an en or of judg- 
ment, there Is no question but thit Judge 
rrazier would not be impeachable for it. and if 
jne decision was wrong, we may look around 
tticn for a motive; and although the decision 



may be wrong in the opinion of this court, 
yet if we fail to find a motive, we cannot say 
that he decided it knowingly and willfully 
wrong. If he had a motive, we say he de- 
cided the case corrupt y, provided it be a 
motive of sufli ienn force or power to reach 
the point of corru 'lion; and then Jud e Fi-a- 
zler must be proiieeded against if hr> m 'ilc that 
decision an1 act d from a corrupt motive. If 
he was not b ave enough to with^»tar,d and 
defy the roa.- of popular clatior, if he acted 
from wrong motives, then it might be siid that 
he was unfit lo be a judge, and there is a mode 
pointed out in the consti ution by which he ran 
b^; got rid of. Now, gentlemen. I say mat Judge 
Frazier is impeached for a crime m hid ofiicial 
cipacit^, and he can beimi>eached for nothing 
e se, s<»it is written down in tne c »ns itution, 
Hud it is nor. nut there w thout rpflectSon and 
thought. I will show you that that provision 
is put down deliberately, and that h»* is not to 
be brought here unless for something that 
amounts to a crime in his official capacity; 
because the constitution makers have thought 
pioper to provi !e anoth r mode by which 
judges may be got rid of who are guity of 
m.sdcmeanore— who are gudty of deciding 
causes from an improper, thonjrh not corrupt, 
motive, who are guilty of any official miscon- 
duct that does not amount to a e.rime. And 
when we loofc into the hi-tory of hi- country, 
we shall find that there was a reason why the 
provi ion in regard to impeachment sbowll be 
as it was. Section six of the ^ixth artic'e of the 
con titution of the State of Tenne^^see, says: 
"Judges and attorneys for the ^tite may be 
removed from cfflce by a concurrent vote of 
both Houses of the General Assembly, each 
House vo ing separately; but two-thiras of all 
the roemb^is elected to each House must con ur 
iu such vo e; the vote sh^ll be determined by a^ e« 
and noes, and the names of the mem be is voting 
for or against the judge or attorney of i,he State, 
toge bet- with the cm e or causes of removal, 
shall be entered on ihe journals of each House 
respectively. The judgf, or attorney for the 
State, against whom the 1 eai:»lature miiy i>e 
about to i)roceed, snail receive notice thereof, 
accompanied with a coi»y of the causes alleged 
for his removal, at lea!»t ten days be ore the day 
OQ which either Houseof the General Assembly 
shall act therein" 

What was that provided fo'-? out of what 
did that grow? There has been a ^trange 
jumble here, Mr. Speaker, of the constitution 
of the United States a-id the constitution of 
Teniiessee— that is the reason wby we have any 
difficulty in this case The constitution of the 
United States provides that a judge or any civil 
officer may be impeached and convicted for 
treason, for bribery, or other high crim< s and 
misdeoaeanois. our constii ution provides that 
he may be impeached for a crime in his official 
capacity. Ju«ige Williams and JudgL- Has ell 
were impeachea tefore ihe Senate of the stae 
of Tennessee. There had b* en great expeiise 
and great difficulty of ooaviction, and ques- 
tions were raised in these cases in regard to 
w^ hat constituted high misdem* anors, loir under 
the old cofisrituiion of the State it was pro- 
vided that a party acting as a Judge, in certam 
cases could be impeached, plr. Ewing here 
read from the old cons^titution than sectloa 
which defines the crimes for which certain civil 
officers may le impeached.! Bui. under the old 
constitution, civil officers could be impeached 
for almost any off" nte. Some of the jud^^es 
were then so old, and had held on to their office , 
so long, that there was no other mode oi getiiog 
rid oi them. But v en could not be impeac ed 
for insanity, for imbecility, or for mere igno- 
rance. Under tne old constitnion. a judge had 
t> be impeached 'or misdemeanor in office, and 
so, to get rid of all these difflcultif s, they re- 
duced tiie number of officers subject to im- 
peachment, down to a few— the Uoyemois, 
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judges of the supreme conr^ judjeres of iaferior 
courts, aDd-so-fortli. Bat,' gentlemen, what is 
aaean by crime in an offloialrapacity? A con- 
struction is attempted to be given to this provi- 
sion of the constitution tha> is really startling. 
Mr. Maynard says it means this: that when- 
ever the iiouseof Represent Hives shall chose 
to make a crime in official capacity, »ha>l he a 
crime upon which a party can be impeached 
and removei from office. I call upon lawyers 
in this court to sav whether su h un idea ever 
occurred to any oi them in their construction of 
the con-fituiion, that the House of fiepreserta- 
tives ia to say what is >i crime in an official ca 
pacity, for which a jnd^e is to be removed from 
ollice According to thi.- construction, ihey are 
at liberty to say that if there is a suit between 
A and B, and the suit is decided lor B against 
A, that It is a crime in their opinion, for which 
a removal frum office can take pluce. And you, 
gentlemen, are to fcit here not as Judges, not us 
acouit, not with the dignity of ermine upon 
you, but you are to sit here merely as stolid 
jurors, to try a simple question of fact whether 
the case w as deeidud one way or the other be- 
tween A and B. That is what this construction 
implies in tnus defining the prerogative of tiie 
House of lleprcsentatives. They are to de- 
termine wnai is a crime, and whatever they 
determine to be a crime, you a'e bound to 
consider a crime, and if tiie fact is one way, 
you are to acquit the prisoner, and if it is the 
other wiy, jou are to onvict him. 1 would 

Sut off my robes if I were a Senator, I would 
isdain to sit here if I were a mere instrument 
of an opinion, lormed in haeie, perhaps, under 
excitement in the Uouseof Reprts ntatives, to 
determine what shall be a crime and what shall 
be a cause of removal from office. Why, t is 
would be worse than the administradon of 
jubtice in Turkey, where a t reakish Cadi of a 
city holds in his breast the law ti'at is to act in 
any indivit.lu>il case that is brought before him, 
and where he administers the bastinado at his 
will, although this would not be exactly as 
bad as the ba tiUiido; for I have seen that upe- 
ration i/crfrmed, ani it is one of extreme 
severity ; yet it would, perhaps, produce r* suits 
as inju ious and as unjust towards an indivi- 
dual as the infliciion of personal nnd corporeal 
punishment. I contend that this provision in 
the constitution means som tning different. 
But lie says, whatever, in the opinion of the 
House of Keprtseutatives, is to be considered a 
crime is a crime, and that you are not to consider 
whether it >s a ciime or nut. But mv cousiruc- 
tion is different, it is the natur ■ of the crime 
they are to charge him with having btien guilty 
of. They are the mere grand jury, to find whe- 
ther he has been guilty of a crime, which, in 
its naurt-., requires a disqualification, and you 
a»e to be the judges and the Jury, to try whe- 
ther that crime which tuey charge has been 
committed. Mr. Speaser, what isacrim*^? It 
is a felony ; you have had that read to 3 ou from 
Bouvicr's Law Diet onary, While the book is 
being looked for, 1 will argue .be question, 
whether, if Judge Frazier was, so o speaU, 
guilty of an error of judgment; the word is 
not improperly used in regard to him, even 
though he gave a judgment that was erroneous; 
and, taen, whether there is any motiv*- that can 
be imputtd to him of a corrupt character. We 
have to tearch for a motive, and ii he had a 
very strong motive to make the decision be did, 
and, if that decis on was erroneous, then there 
might be some ground for the Senate's com ng 
to the conclusion that it was done from that 
motive, and that motive may have been a cor- 
rupt one. Well, I believe it is admitted, so far 
as theproof is concerned, that no corrupt mo» 
tive can be tound. It can not be shown that he 
decided the case knowiugly and willfully 
wrong, unless, at the saUiC time, it can be 
showu that he acted from a corrupt motive. 
The corrupt motive la an essential element in 



the decision that was knowingly and willfully 
wrong. I say. that if he decided wrong, we are 
then to consider whether he decided Knowingly 
wion^, by looking round for a, motive, an-i, if 
we fail to find an/ motive, then we are to con- 
e'ude tfiat it was an honest error of judgment. 
What were the motives upon that occasion? 
Here, upon one si- e it is said that Judge Fra- 
zier was under ihe influence ot public ooinlon, 
for, as to their being a conspiracv to break up 
tne Legislature I believe he is acquitted of any 
direct knowledere upon that subject, for the 
proof has totally fHiled in regurd to it. in re- 
gard to his knowledge of ^ub ic opinion, there 
IS more doubt, and lam willing to suppose hat 
he knew that ibere was excitement on the p trt 
of indviduals in regard to the question about 
to come before the Legislature. That he may 
have been, in some degree, iiifluenced by feel- 
ing on the one side or on the other, is po>sible; 
but I ask you, iss candid men, whether you 
have not the best guarantee that was ever 
offered, for impartiality, under the circum- 
stances that surrounded Judge Frazi r. Put- 
ting out of view now altogether, h s darMcter, 
on th • one si^'e we witl say, he was opnoed by 
this public opinion, on the oth^r ^ide,* he was 
opposed by the deierrointd attempt on the nait 
of the Legislature to bring together, at all haz- 
ards, a quorum of the House of Representa- 
tives. Oil the one bide, he had the lear, ii you 
please, that, while he lived among his fellow- 
. itizens here, he might be the subject of ob- 
loquy and abuse. He had to fear, on the other 
side that, if he decided this case against the 
Legislature, he would be impeached. How has 
t!iis turned out? Is he not here to-day arraign- 
ed upon this very matter? And must there not 
have been in h^ eye, at that very time, a dim 
perception, at least, of some coming evii to 
himf Does he 1 ot say, in his agony and his 
anguish— for i have no iioubt but tnat he f«it a 
sharp prick of anguibh in his bosom when he 
wtis told, *' i>ow yuu are to be called on to de- 
cide th s quest! >n''—" you are going to get me 
into troub'e." Then, upon the one side, here is 
the legislature, and upon the other side, a 
mob, if^you please, and he knows that there is 
some excitement on both sides. He bas sone 
tears, it may be, and, 1 ask you, if it is not to 
be regarded as a ba ance of Hangers on the one 
side and the other, and whether this would not 
divest him of all motive to decide the case 
eir^er pro or con. Who was Judge Frazier? 
Was he conservative? Was he & guaai rebels 
Was he a violent opposer of the Legis- 
lature then in session? Was he a man 
regardles-i of order, of the constitution, of 
the laws? Why, be was a man, who, in all 
previous life, had eminently sought the pre.-er- 
vation of the Union ot these States, at wl\^t- 
ever hazard of life, or liberty, or property. 
He did everything, except facing the can on's 
mouth, and had fronted the pistol of the rebel 
marauder. I challeni<e any geotlem-tn who 
prosecutes bim, either manager or employed 
counsel, to f»ce his rec<rd Does a man turn a 
traitor, in a day, to his character during al his 
previous life? Judas Isc'riot was a traitor 
from the beginnii g. Benedict Arnold was a 
scoundr.l ingrain. lam ashamed, an l I pro- 
test against it, to hear my client compared to 
Judas Iscariot and Benedict Arnold. 1 am 
ashamed to he^ir a man spoken of thus, whose 
life has been blameless, who has been the uni- 
vei sal referee of his neighborhood, whose high 
reputation for justice had made them call upon 
him as a judge before he put on the official er- 
mioe. And what bas he done? He has played 
Achilles, forsooth^ and retired to his tent I He 
has grown tired ot his armor, and laid it aside ! 
He has, at last, fallen at the knees of Baal, and 
said that God is (iod no longer. When such 
charges as these are made, sir, thev ought to be 
founded on evidence. Up to the day wben this 
decision was made, no mau bus proved that h» 
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WM not of tbe stralgbtest seet Wu be a Bad- 
calP Was, he a ttonservativc? I have known 
him, I have seen him as a judge, I bttve seen 
hi 1) as a man ; though I reganle'l him us a gen- 
tie and moderate min, still I regarded mm as 
a Radical. bO much was I mi-taken, if he be a 
qtioH rebel under the name of a Conserv itive 
BO says Stubblefleid, so -ays Lea, fo says Judge 
M. M. i-rien, so says Judge Harrison, so says 
every man of every party, who has been exam- 
ined b fore you No man knew h>s politics, 
one way or the other, up to the time that be was 
called upon to make the dec sion in this c ise: 
and yet yon are to fast^'U upon him t^e charge 
of disloyalty, because he did decide thijs caso, 
for that is all that was ever done by bim to sig- 
nify his position on one side or the other, of the 
political parties that d vide ibis country. Be- 
cause he did decide this case, you are to say 
that then he turned traitor to a long Ife of 
honor and probity. Had he any sympathies 
with these nien that were acting in a revolu- 
tionary manner, who were digrtgarding their 
duties, who were recreant to thv ir constituents, 
and were reiusing to come into the As embty ? 
Where is trie evidence? Tu<nto it, sir; what 
does he say while the case is on trial ? Is ic all 
hypocrisy that he said? It. be preparing for an 
impeachment ? Is he qualifying himself to be 
accused by the House of heprt'sentatives, of 
high crimes and misdemeanors? In the name 
of the good (:iod, I 8ay. h man nature cannot be 
so perverted as that every body should >■ e mis- 
taken, and ih t he IS a bypoc ite, and that no 
man should have d scovtred it before. What 
does he say to his brother, while as jet he knows 
nothing oi being called ino this cause, and 
made to partake of its excitement? He says, 
*'I hope y»>u are not one ot tha» revo iitionary 
partyl" "No, I am not." "And you onght 
not to be," was the judge's reply, "and no man 
ought to be ; ic is all wrong, and it does no uood 
to any party that resorts lo i ." But he refers 
to history, in regard to the "immortal thirteen," 
and says, theirs is au examp e not to be fol- 
lowed. He has been an observer of law and 
order; he has m^de sacrifices for the Union ; he 
has breasted the storm, nd he carries out his 
chai acter by opposing revolut'onai-y measures, 
and, at last, when the cau?e is under trial, and 
he is going home, and his brother snys to him— 
Who, per&ps, had m to sympathy with these 
recreant members than the judfsre, though he 
was not in favor of them—'* j^ou ought to act 
upon this master speedily, because tno e men 
are lying in durance vile, perhaps upon t>he cold 
stones, ne replies, "confound the rascal, I 
don't care if he does lie there, why doesn't he 
go into the Legislature, and do his duty as he 
ought to do?" T.nese are the things now, that 
ar^o be charged against him. This is t^e wick- 
edness that is to be charged against him, that 
he suffered his sympathy tor these men to over- 
ride all his previously declared principles, and 
the decUrations he made while the thing was 
going on. 

But, then, gentlemen, I am very sorry to oc- 
cupy so much of your time. I look around to 
the clock, and it affects me ; I think, perhaps, 
I have discussed this case as much as i ought 
to, but I do 1 eel so earnest in regard to it, I feel 
so great a respon-ibility in regard to it I feel 
that you are all under so gr^at a responsibility 
in regard to it, that I must say that no stone 
ought to be left unturned by me, . or any 
one engaged in this cause, for i's proper 
adjudication. Suppose Judge Frazier had 
known that there was a determination to 
break up the Legislature, suppose that he had 
known that there was a violent public fueling, 
suppose that he had known that members had 
been cured upon the streets, and that the town 
of Nashville was all but in a state ol revolu 
t*on. As a judge he can taise no cognizance of 
these matters, as a judge he is bound to look 
purely to the law. Suppose that men from b^d 



motiYes, luppoee «bat tbis lawyer front Kkik- 
mond, Mr. Colyar, and this rebel Jud^^e Qaut» 
and that fouler retiel Judfre Brien, should have 
brought a case before him, a case pureiv of 
law, a case demanding action a case ^hi<di 
might l)e by its < ec*sion disa!^trons in its re- 
sults, and he were bound by his oath a d bis 
duty as a judge, to decide it, would he not Dave 
lieen a despicab'e craven, would he not Lave 
been less than a man, if he had dared, o« cause 
bad men were >eeking to make a bad use of the 
law, to SMnt bis eves to its p^lain declararlons 
and to have refUbOd the application ? I know 
your answer must be that it is a time t% b* n the 
judge is to be <.allefl on, and when he is csUled 
on, although he may regret it^ although be 
may see that the d«>ciSH>n of it will result 
in disastrous consequences, injurious conse* 
quHoces at all eveuis. thit a triumph wd be 
claimed by a party undeserving a trmmph, yet 
his duty is plain, the law has marl^ed it out and 
he must make his decision ; and because bis de- 
ciiiion may happ< n to be in accordance with the 
prevailing pu^bc opinion, is it on that account 
to he set d.wn to bad m )iives ? Hf is obliged 
»o decide on one side or the other. What \\ ould 
the qttMi rebels have s lid if he had decided in 
favor of the l.eKislature instead of in tavor of 
this blatant public? " Poor spirited cr«iven he 
dare not confront the power and the privileges 
Ol that powerful body " That would have been 
said up 'U the ottier side. He might net h ve 
re ohed impeachment before this Senate and 
before this Legislature, tmt a dav might have 
Come when another Legislature of ait^erent 
views and sympathies should sit in these bai^s, 
if these quasi re. e\» shoulaever get into p>wer, 
when they would have applied at once tv> what 
they would have deemed the plain law of the 
case, and would have said " this man de idt^d 
a ai"sc his convictions and his judgmtnt, he 
decided from a had motive, be decided f i om a 
fear of impeachment, contrary to the law, and 
we arraign him." You are placing him here 
('etween the upper and ■ he nether millstone, and 
he must ^e e round to powder \<hatever his de- 
cision may be. I say then, gentlemen, that his 
decision was made under all the suarantses 
that can exist for an honest decision, and that 
It was made in hones y of purpose It may 
have been wiong it may h ve been an error <rf 
judgment, but if it was wirhout motive that 
can be assigned, it could not have been know- 
mglv wrong, because he was a man of too much 
intelligence to decide a c se knowingly wrong 
without any motive lor djing it; and you have 
utterly fai.ed in discovering any such motive 
as implies corruption. But in i egard to this 
conspiracy that is charged; if there w.-.s no 
crime in the conspiracy that is charged, or 
rather that is attempted to be proved and not 
charged in this case, then he could not have 
been guilty of any crime, or have be n a par- 
taker of that conspiracy. Now, let us tiirn to 
the law of conspiracy as it is laid down in the 
Code. Section 4789 of the Code, says: "J he crime 
of conspiracy may be commivted by any two or 
more persons conspiring. 
1. To co<amit an indictable offense. 

5. Falsely and maliciously to indict another 
for such oflen^e. 

8. To procure another to be charged with or 
arrested for any such offense. 

4. Falsely to move ot maintain any suit. 

5^ To chfat or det^dUd any person of any 
property, by means in themselves criminal, or 
by any means which would amount to a cheat. 

6. To obtain money by false pretenses. 

7 To commit any act injurious t) publio 
health, public morals, trade or commerce, orfbr 
the perv< rsion or obstruction of justice, or the 
due administration of the law." . 

Section 4790 farther says: "Persons guilty of 
any coatpiracy discrib d in the preceding sec- 
tion, or oi any conspiracy at common law, are 
guilty of a m sdemeanor." 
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Kotr. suppose you hnrt a consptracy fnlly 
pvoTCd here, and snppose you ^ave Judge Fra- 
iler fully proved %o have been a partaker or 
that conspiracy, that cods piracy \\ould have 
amonnted, at most, to a misdemeanor, it would 
not have oeen a crime a nd though he might 
have been impeached for It under the old Ci>n- 
stitution as a misdemeanor in office, for beiog a 
partaker of the conspiracy, ar.d de -iding a case 
oeing ii.flaeDC4:d by that motive, yet, as the law 
now stands, a con -piracy of this rharacttr is 
Duly a misdemeanor. Doing an act, and con- 
spiring to do an a<-t, under our laws, on many 
occasions, are wholly different offi^nses. What 
was the conspiracy allegeu? To defeat the 
assemb ing of a quorum in the Legislature^ and 
so prevent the passing of the cons itutional 
amendment. And what did this amount to? 
It was i ot an indictable offence ic$elt, and it it 
was an ludic able offense, the conspiracy to 
accomplish it was only a misdemeanor. But 
what does all this conspiracy amount to? Why, 
have wc lost our senses? Are we to have the 
drum and the trumpet sounded at every agita- 
tion that takes place in pa ty warfare, and to 
call that "conspiracy" which has happened a 
hundred times withiu the recollection of every 
member of this Senate, and witbin a lourrecol- 
leotion> in the United States of America? There 
is scarcely a Congress in which there is not flli- 
bustering, as it is ceiled, in order tj deleat a 
measure, yet, whoever th »ught, in ah party 
madness, to charge thai as a c>nspira y to 
break up a quorum or 10 break up the govern- 
ment? The object of break ng up a quorum 
WAS to d«feat a meas ire. The design of * -fili- 
bustering" is by keeping out of the way or by 
making motion;} in order t« gaia time and t^ 
adjourn, to defeat a certain measure. JUave 
you forgotten what was done by "the immor- 
tal ihii-ceen," years ago, in the madness of 
party p.isbion? And, yet, who ever thought 
that this was a conspiracv or an Indictable 
offense? or, If it were, wno ever though*, of 
bringing it into the courts? We are living in 
times of unwonttd excitement As I have n t 
much time longer to live, I think I may look 
upon the parties of this 'State in a disp.i&sionate 
and ph I losophical spint I am ^u^e that, on the 
one bide, there are ages and spectres dire, flit- 
ting before the imaginations of c mservaiives 
called qtuui reljels, that aie no btttur than the 
Ti&ions of a crazy imagination, and I am certain 
that in the other party there aie fal.acies aud 
vagaries in reference to the actions of the^e 
that they set down now as rebels, that are but 
the wild imaginings of excited men. Directly 
anything happens out ot tho common order, 
because there has been war, the course of nature 
is Invested. But t^e war is over, nobody wano 
war, nobody is thinking of civ. 1 war. I think 
ttiat one party, at least, has had enouRh of ttiat. 
But here now is a struggle in the approaching 
times in regard to civil rights. On the one 
side, the Hauical party think that if they let go 
power they will be driven from the State ; on 
the other side, the Conservative party think 
that they are deprived unjustly of their rights 
aud of the privileges or citizens. When one 
party is to lose power, and the ot< er pasty is to 
gain power, and they aie btru^gling tor these 
things, they are apt to lo jk with excittd feel- 
ings and with heated imaginations upon every 
straw that is driven by the breeze. Well, this 
madness will come to an end at last. 1 belit-ve, 
if the gentleman desires it, ihat Andrew John- 
son did not want a quorum I believe that 
Edmund Cooper did not want a qrorum. I 
believe that some of these men that were in the 
liegislature, that went out of it, a!>d that were 
recr>r an t to their duties, did l ot w ant a quorum, 
and that they wanted to Lave chis measure de- 
feated, but t am far from believing that there 
was anything which, in law or substance, or in 
danger, amounted to a conspi acy. These are 
my opmions, gentlemen, you wiil.take them for 



what they ard worth. But whether there was 
a conspiracy nr not, it does not amount to a 
crime, ihen Judge Frazler is not guilty in my 
opinion. Now, in order to make out the case, X 
con'end that Judge Frazier must bav been 
guilty ot a crimie in his official capae ry, 
amounting to a felony: and I argue th t from 
the fa<-t tiiat there has neen provision made for 
ev rythin» else than this, by the constitution 
of the State, authorizing a judge to be ejected 
from his office by a vote of tbetwo Hou&es of 
the Legislature, and by the fact that in the con- 
st tution c f the United States expulsions from 
office can take place for bribery and treason. 
What is a crime, Mr. Pr* sident, as distingui-ht d 
from a misdemeanor? When this word crims 
was adoptedf it w ss in full view of the fact that 
the word misdemeanor bad been used in the old 
constitution. Ihey intended to (Ji^tinguish 
between a crime anda misdemfianor. and in the 
very aricle of the constitution in which we 
fin I these words, "crime in his official capa- 
city^" we find th se words, "jusiices of the 
peace, or other civil olficprs not herein before 
mentioned, for crimes or misdemeanors in office, 
^hall be liable to indictment in such courts." 
Now, when thev used the word "crimes" in the 
section just previous to this, and when in this 
section they uscl the wt rds "crimes or misde- 
meanors." I ask what is meint by orim^ or 
what i- meant by misdemsanort In its largest 
acceptation, a crime expresses every ffense, 
tiut aslaiddownby Bouvi<:r, : nd as rea i by 
gentlerot n on the o her side, the word crime, in 
Its more restricted sense, and in Its relation to 
inferior offenses, is a felony, and a miademeanot 
is any nriictaol^ o0ense that is by law, a felony. 
Well, but say the gentlemen, buuposeyou make 
out that a crime hero mean<« a felony, what is a 
felony ? Why, says on • of the gentl men, felony 
means forfeiture. I would not f;o into these 
matters, but they have driven us into them. 
Ke ony means forfeiture, it is derived from two 
old Saxon words which mean a forfeiture of a 
man's feef, his estate in lands, it is a forfeiture 
of his goods and chattels for any offense the 
puiiishment of which wa3 the taking 01 life or 
limb. Now, we have ceased to take liie for' 
many offenses, and we nave ceased altogether 
to deprive a man of nis limbs forany <>ff nsa, 
and now the wor*i feUyny, which, as they say, 
means forieitnre, has cometo me.j.n any offense 
that is puui»hai>le in the penitentiary for a 
greater or less crime; that is a substiiiitB that 
we have made tor taking a man's hmb, or 
^ometime8, tor taking hsi life. Then, although 
the or'ginal meaning of felony was lorfi itur.:, 
that is not it^ meaning now. They say that a 
man forieits his office. That is a new construc- 
tion, it IS a for eituro of his property that is 
n.eant, and becau-e now there are no huch 
things as forJeitures, I suppose there can be no 
felon es. But these words n ive g« own in tneir 
meaning with the growth of time an 1 troox 
being, originally, w«.rds meaning forfeiture, 
they nave come uo^nto mean something lotally 
different itom that. A felony is a crime 
punishable m the penitentiary. In Burrili's 
Law Olctionary, forfeiture is defined as the 
consequence of crime, it is so laid down lu 
very many books that I have not thought proper 
to bring here, a<d then corruption !> deiincd to 
mean fomething vtle, something abom nable. 
But; the law dictionaries say tnat the word 
eorrv/ptixyn, is sometimis used in reference to a 
violation of law. In one instunce, it is used in 
reft rence to a violation of law b v taking usury. 
The taking of usury in the middl- ages was 
considered a very gross offense. Usury fell 
mostly into the h mdsof the Jews. These people 
were the • exceedingly od ous to the gr at body 
of the people, aiid their usu y had brought ab >ut 
the use of^tho term corupt in reference to their 
bargains, and in that single instance, was the 
word used to mean a violation of law. But in 
its general sense, the sense in which it is usually 



aao 



foand in article of impeaebment or in in<tict> 

ments, it inyolvcs a cftarge of a oormptact 
from a bad mot ve, implying a general demor- 
alization of character. JNow, there have been 
many irapeachaaents in the United States and 
in the State of Tenne-see, but from these im- 
peachments we can derive very little advan- 
tage, for our constitution is peculiar. The case 
of Haskell, the case of W llliams, were all under 
the Old constitution, and they were lor misde- 
meanors in office. The case of Ju<lge Hum- 
phreys t^at has been cited from the Congress of 
tlie U lilted States, was a case of t eason, coming 
directly under the onstitut onal provision It 
any of the civil officers of rhe government shall 
be guilty of treasoa or bribery, of receiving 
bribes, or of high crimes or mu demeanors, they 
are to be impeached. The ca-e oi Ficnering 
was a case of official malversation, and wus a 
high misdemeat'Or, and so it might have been 
declared, though he was reaUy acquit ed. I 
have no objection to these cases being adduced 
as examples, yec they cannot be applied to this 
case. Well, then, gentlemen, I apprehend thut 
Judge Fruzier, not having been guilty of being 
biibed, not having been guilty of any conspi- 
racy which amounted to a lelony, not having 
been guilty of any connection with subornaton 
of perjury in his own court, th.t he has been 

f:utlty or no crime whatever, and especially 
bat he has been guilty of no crime in his , 
official capacity. In h s official capacity, he 
may have done wrong, but if he has done 
wrong from stupidity, from ignorance, from 
any bad conduct which does not amount to a 
crime, he is not lolt without punishment, be- 
cause here is a provision by which he may be 
got rid of. And if the Legislature, at its nex^ 
term, should ihink proper to vote him out oi 
office because he made a wrong decision, they 
can do so, and there is no appeal. What, then, 
is the result of the whole matter? We say 
Judge Frazier was right in his 'lecision, and 
that ir he was righc, he cannot be h»4d respons- 
ible for deriaing a cibe right, whether he de- 
cided it from good or bad motives. We have 
attempted to show that if he committed an 
error of judgment, he cannot t)e held responsi- 
ble, because error m judgment inipli. s that 
there was no bad motive. We have shown that 
if he was guilty of an error, knowing that it 
was an err^r, that, in the absence of all motive, 
he would have ^o be removed bj resorting to 
the measures provided by this sixth section of 
the feixth article of the constitution, that if he is 
unfit to be a julge becmse he is bO stupid and 
ignorant as not to know what his duty as a 
judge required of him, that still you are not 
wituout remedy, because this provision of the 
eon titution can be re or ted to. We have 
attempted to show that if he is to be convicted 
at all Here, he must have been guilty of a crime 
or a felony, known to the law as such, in his 
otfic'.al capacity, before that conviction can 
take place. We hi ve reviewed the va ious re- 
lations of the several co-ordinate branches of 
this g >vernraent. We have attempte l to show 
in what attitude judges may stand, and where 
JLegislatures may scand, and where the Execu- 
tive majr stand— that all these have their rights 
and their privileges, that these are well de- 
lined, and that no one branch can be trenched 
upon by the other. We have shown the impor- 
tance of preserving the independiuce ot the 
judiciary. I have bee :i in the habit of regard- 
ing the judiciary as the sheet-anchor ot th s 
republic, and 1 know that my friend who is to 
foUuw me, has sten the day, at all events, when 
he so re >f aided it. When we lo ik back to the 
charact^-r of our judges— our Storys, our >Iar- 
Bhalls, our Haywoods— well may the judiciary 
be looked to as an important i)art ot the gov- 
ernment, it is in times of po itical excitement, 
it is in times of social turmoil— not of civil war, 
but of civil strife and disuaion— that judges 
may be called upon as the last resort for the 



protection of the liberties of all mendiere of tbe 
Legislature, as weu as others ; for they are not 
divested of their ri .hts as citizens, because they 
have the fortune or the misfortune to occupy 
legislative seats. But, gentlemen. I am weary, 
aud you are weary of the discussion of thi*i case. 
I have nothing mor^; to say in re&rard to its 
merits. 1 i an see well how a finding might be 
made by this court that shall assert, wh.tt it 
may conceive, the dignity of the Legislature, 
ana still that may ope: ate to !be dischar^ of 
the dr. fenduut. 1 ou may be of the opinion that 
Ills decision was wrung, and you may so ex- 
press yourselves You may give a written 
opin ou, and in that written opinion you may 
say ihat Judge Frazier decided the case wrong, 
that he invaded the privUeges and rights oi the 
egislative department, but you can say at the 
same lime, that he was actuated by no corrupt 
motive, that, as has been proved here, he was 
uncorrupt and unrorruptible; and the degra- 
dation of removal, the disgrace of disquiliuca- 
tion attaching to bim and his posterity, will 
nojt be incurred. Y u must be guided by your 
own sense of what is demanded under the cir- 
cumstan-es. Tou may a:asert the rights and 
privileges of both Houses of the Legislature, 
and whi e you are doing that, you need not 
sacrifice an innocent individual for the 8ak« of 
a precedent; and if you can, with a due sense of 
your obligations, nud him in error, but un<*x>r- 
rupt you will effect both purposes in regard to 
the future sanctity of the legislative depart- 
ment. Its luture inviolability, and at the same 
time, you may do that, which I thnk mu&t be 
grateful to all of your hearts, discharge a man 
you cannot help but esteem. 

I have CO ue here, gentlemen, from my home, 
at ttw request of this defendant, to make for 
him the ue^t d fense that my ability and the 
nature of his posiiion would allow one. I will 
receive no fee, I would accept no fee at his 
hands. 1 am no volunteer, but come ac his re> 
quest I feel that whatever of power, of strength, 
or of inte lect is in me, should be at his service, 
and as God is m^ judge, I have given, and I 
wjU give it to him 1 cannot think, I cannot 
believe it po^sible, gentlemen, that the good 
God of nature has so perverted ihe human 
mind, as that this man can be fourd guilty of 
corruption, or that it can be believed tuat he is 
like a whited sepulchre full of rottenness and 
dead men s bones. A man that has lead a life 
as tiiameiess as that of any other human being 
since the day when Christ was crucified, is pre- 
sented before you. He is so unfortunate, as in 
excited t mes, to occupy the positionof a judge, 
and because, under an overwbelmingsjns-- of 
duty, he has been compelled to decide adversely 
to a party ia the State, he is to be reduced to 
asues, he is to be dri ^en out in his old age to 
beg or to starve, or like that old Soman captain 
who was foi gotten by his Frince, lor whom he 
had fought battles and sh^d his bio d, he is to 
betake himself to the corners of the street, and 
to cry with imploring voice, J>a obolicm JSe^i- 
sario, I know not what you and other men 
may think, but, gentle nen, for myself, with my 
feelings and mv coavictioos, I would not find 
him guilty of the crime with which he is 
charge! for all the gold and silver that was 
evcr dug out of the bo we is of Peru or Mexico. 
I canni>t, gentlemen, say more. I will cone ude 
my argument of this case, and my appeal to 
you, by reading the simple but aO'ectiug con- 
clusion of the respon>.e ot the defendint in this 
case: "Bespondent, now, wit.i an humble trust 
in Providence, and a consciousness that he has 
discharge i all his official duties, to the best of 
hi^ f^nokvledge and abilities; and thut he has 
intention a ly committed no violation of the 
laws of his land, no breach of the privileges of 
the House ot Bepresentatives, no effort to de- 
feat the operations of any department of the 
Stite {government; and confiding iuine integ- 
rity, independence and impartiality of iOs 
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judg«0, and tibtit ttieT will hew pattently, and 
oo]i«cietitioa<ly determine his case, unmoved by 
party spirit, preludice or political motives, 
coyerned tbronKnout by tnat moral and 
Christian rnie, that each will render that ius- 
tioe to tbis respondent, wbich he would wish to 
receive, he submits nimselt' to their decision, 
oonscioas that in a little time his accusers. Hi^ 
Judges and himself, will be summoned before 
an Omnipotent Jufige, to whom each will be 
required to answer for the deeds of this and all 
other days, and hopes that himself and his 
judges, at that awful hour, can appeal to tne 
rectitude and purity of thin day's work with an 
approving consciousness." I thank you, gen- 
tlemen, for your patient attention. 
The court Idien adjourned. 



SATURDAY, JUNE l8T, 1867. 
The court met at the usual hour, and the roll 
having been called, eighteen members answered 
to their nomes, Senator Thompson being absent 
on account of sickness. The record having 
heen read and approved, the concluding argu- 
meht on the part of the State was made by Mr. 
John Trimble. 

KS. TBIMBLX*8 ABGUMBNT. 

Hr. President and Senators : This case seems 
to have lost much of its interest. It has been 
thoroughly discussed, and very little is left tor 
me to say, and I mu-t go over some ground that 
my colleagues have gone over. Yon have 
shown extraordin r patience in the trial of 
this c^use. This court is setting as a high 
court of impeachment, the highest law court 
known to th.^ land. It is tho Senate sitting in 
impeachment over every other court in the land 
to wnich ihe Qovemor, the Ju ijres, and other 
hixh officials of tlie State, are amenable. 

The legislative and Judiciil branches of the 

rremment have com* into collision. Perhaps 
is the flrst tiooe in the history of Tennessee, 
in which such a coilMon has occurred^a col- 
lision made by a Judicial officfr. He willed 
that collision, he brought it about, and hence 
tbls trial 

Vren govemmentr*tbe struggle of all past 
history, and achieved at last by rivers of blood, 
by anguish and tears— free government has 
ever existed on this continent, firom the plant- 
ing of Plymouth Ko^tw and tbe settlement of a 
colony at Jamestown. The capacity ojl' man for 
tree government hsA been luiiy vindicated by 
an experience oi 260 years, and we are enjoy- 
ing the divine blessing of free governmeat 
still, and account it the dearest heritage be- 
questhed us by our fkthers. 

Frde government divi«ies itself into three 
branches, legislative, judicial, and executive- 
three CO ordinate, independent branches of a 
government. A consolidati'^n of these three 
departments, constitutes a despotism; a triple 
distribution of them insures free government. 
The constitution of your Stcite— its snei t-anchor 
and the highest law of its people— is binding 
npon all. This eouAtitution. the highest law or 
a free jpeople, clothes the legislative dei>artment 
witn tne highest now* r. All pow^r is inherent 
In the peopie, ancf they have bestowed upou tbe 
legislative department entire legislative power. 
This power is omnipotent ais that of the British 
Parliament, and it i^ only limited by the c>>n- 
stitutton of Tennessee and th . t of the c nited 
States. This law-making power lies in the 
liegislature of Tennet»see. The > e m bers of the 
Xicgtslature are supposed to be elected by a vir- 
tuous and enlightened people, and it is pre- 
sumed that such a body, invested with these 
largf> sovereign powers, subject and accounts 
able to their constituents, will act with wis- 
dom and consideration. Our theory of govern* 
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mentfltimMvet lh«t thi« body, ohoton by a vir- 
tuous and enliirhtened constituency, can be 
intrusted wi^h power. If you cannot trust the 
legislative body, whom can you trust? Is 
there any ground for the apprehension of the 
abuse of power by such a body? Away, then, 
with these old womanish, hypochondriacal 
ideas of tbe abu«e of power 1 The Legislature 
being asovert^ign body, being called into li^e 
for the^e great ends, are, as a matter of course, 
invested with all the power necessary to attain 
these ends. My idea is, that a Legislature, sit- 
ting as a legislative bofiy, are not only juages 
of I he qualification, return and election of their 
own body, but are necessarily the supreme 
judges of their own mode of proceeding, sub- 
ject to no higher power, save that of the people 
ot the State of Tennessee. The injunctions and 
the prohibitions of the constitution, are ad- 
dressed to these representatives or a virtuous 
and enlightened constituency. They are re- 
quired, when their credentials are produced, 
to approach the altar of the living Almighty 
Buler, the God of the universe and Father of 
us all, and there, wiih uplifted hand, to swear 
a sacrament to observe tne constitution of the 
state of Tennessee, and the constitution of the 
United Statt s, and faithfu ly to perform all the 
duties which pertain to the bonorable office they 
have been called on to till When thus organ- 
ized, th^y are responsible to the people, and to 
an enlightened public op nion, but they are not 
responsible to any other hum^n power: beyond 
this, they have no superior upon earth, none 
whatever. I know there is a class of cases 
where the courts have exercised the power of 
declaring the acts of th-^ Legislature unconsti- 
tutionalj, and I accor.1 that power to tbe judi- 
ciary. But I deny to the judiciary any revising 
or controlling power over the General Assem- 
bly. If there is any subordination, that subor- 
dination belongs to tbe judiciary. The legisla- 
tive branch is re-ponsi'hle only to its own moral 
nature, and to an enlightened nublio opinion, 
and to the moral ftuler of tlie universe. 

Now, I invite your attention for a few mo- 
ments t'> the consideration of the powers of the 
judi' iary— a department co-ordinate and inde- 
pendent, in its true sense, whose function it is 
to interpret and to administer the law, to de- 
cide as to the right or wrong between indivi- 
duals—as I ^aid. to intrpret law, not to make it. 
not to execute it. Their boundaries are defined 
and limited. Have they any power beyond 
this? Thev ma^ no more invade the len^isiative, 
than the legi-latve may invide the judiciary 
functions. Ours being a written constitniion. 
that constitution binds the Legislature; that 
const! ution binds the judiciary; that constitu- 
tion binds the Sxecntive: that constitution 
binds thefovereign people themselves. I cheer- 
fully ad nit that the judiciary have the p wer 
to declare an act of the liegisiature unconstitu- 
tional. This power has been accordtd to the 
judiciary from the absolute necessity o> the 
case. W^en thev find tJiat a law confi cts with 
the constitution, as a muttei* of necessity, they 
are compelled to decide in favor of the consti- 
tution. But that IS the only case where they 
have tMs power. In Great Britain, the foun- 
tain-head of our institution^, the judiciary have 
never assumed to pronounce an act of Parlia- 
ment void But, under our American ii s Itt- 
tions, having a written constitution, the ques- 
tion early came up before ihe judiciary, and it 
is a very interesting hi^ttory, that I would re- 
commend you. at some ftiture leisure hour, to 
review. But how d d thr judiciary, the Su- 
preme Court of »he United states, presided • ver 
oy that great and good man, John Marshall— a 
standing model for all ages,— approach this 
question when it first arose? Recognizing that 
the Congress of the Unite States were the peo- 
ple in Congress as«-embled— that it was a co- 
ordinate, independent, and most important 
branch of the government, the Supreme Court 
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approached tbe ^laettion wltii%ctogfMof im- 

foumi respect for tbe legistative branch of the 
govern ment, which to greatly to be commeiid 
ed. Wh^n John Marshall approached the ques- 
tion of the constitationalitjT of an act of Con 
ip:«88, he approached it with the profoundest 
respect, and because an act of Congress and the 
constitution serein conflict, it wasd^-clared 
that the act was a Dulli'y. Kow, Ifieny the 

iudicial depstrtroent any powers beyond what i 
lave stated. The jndiciKry has a shield, it has 
no sword. Our Judicial functionary has turned 
his shield into a sword; he has invaded the 
r ghts and priyilepres, not only of tbe House of 
Bepresentatdves, but ot the people of Ten- 
nessee. 

Your State constitution is worthy of especial 
study. The whole cxerntiTe authority of the 
8tate is vested in an officer, known as the Gov- 
ernor of Tennes'iee. Knowing ttie lonsr conflict 
betwee>- tbe House ot Conamons and the Execu- 
tive of England, where, so late as the relKU of 
James the t'econd. members oi that House were 
arbitrarily anested, and sent to the Tower, 
constitutional checks have bfcn imposed, effec- 
tually guarding the Legislature against the 
en< loachmenis of arbitrAry power oo the part 
of th<^ Sovereign, and similar precautions have 
been tal^en by ourselves. That great strugirte 
for the liberty of ihe people, which has been 
going on through all time, resulted there in 
stripping the sovereign of England of that 

Sowt^r; so that the Queen of Engand dare not 
o to-day what this judge of a petty criminal 
court dare lo Uo. I say airain, that the grand 
monarch of the ^reat Empire of Qreat Britain, 
dare not oo, and has not done it, since the reign 
of James the Second, what this blind, infat- 
uated Judicial officer of a petty criminal court, 
dared, wrong-headedly and wrong-heartedly, 
to do. 

What to the theory of your State constitution, 
so far as tbe Executive is concerned? Look at 
your constitution ; that constituiion has stripped 
the Executive of the State of Tennessee, of all 
power. He is authorizea to set forth, for the 
Information of the Legislature, the condition of 
the State: its condition in relation to commerce, 
to manuracture, to agriculture and to educa- 
tion. He can offer his recommendations in 
reference to to th( se matters, but there his power 
ends. 

I confpss, Mr. President and Senators, th^t 
my thinking, my reading— as best I have been 
able to thinK— has led me to be Jealous of the 
Executive; and hence, paying always to the 
Itxecutive recommendations that high respect 
they are entitled to, I have never held myself 
bound, in the smallest degree, to conform my 
actions to his recommendations. I have a ways 
had, and now especially have, a high estimate 
of the value and importance of the Legislatuse. 
My faith is in the legis ative department ot the 
government: for they are elected by the vir- 
tuous, intelligent citizens of a free State, and, 
therefore, my- confidence is in the repref:eutar- 
tives of a fr^^e people. For oar institutions are 
planted on the foundations of an enlightened, 
virtuous, and pa riotic constituency. There is 
our safety, the g»vernment resting up'n tbe 
people. I know this term has been employed to 
flayer the people with. I don'c so employ it. 
I don't rely upon your Judiciary nor your txe- 
cutive for the salvation of the nation; I rely 
upon a virtuous, enlightened, vitalized and frrc 
people— the American people, who wiil never 
fail when the emerfrency comes Free thought, 
free speech, a free press, free common schools 
—these are the concomitants* at least, of Amer- 
ican liberty. And these are n >>t mere Utopian 
dreams, but they have been wrought out in this 
great American government. 

I will now give you my views, as to the spirit 
in which the laws should be interpreted and 
adnninistered. The lawyers accept as law, 
whatever to laid down in the bocks. The pro- 
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They eome, for the most part, to be slaves of mer* 

authority, and if they only get to pee what 



Lord hllenborough has thought, or what some 
other g'oat legal luminary nas thovRht ttaev 
are fa ly Stft^stted It bus been said of BritisiB 



lawyers, that when ihey come to exercise feha 
functions of statesmen, as members ot Parlia- 
ment, that they look at everything through a 
microscope, instead of a telescope. There are 
men that interpret law as a dead letter, and 
there are oth>'rs that interpret it as a iivingr 
spirit, liow, the letter, you know, killeth. but 
the spirit m ^keih alive. Let me refer you to a 
dectoion of Lord JMan$> field, which will illustrate 
what 1 mean by treating law as a living spirit. 
Lord i hief Ju-^tice Mansfield was a scholar, a 
man of literary tastes, a iran of fine po^cal 
ability, as well as a man learned in the law. 
He was Iramed, not only in tlie common law ol 
England, but learned in the Roman civil law--* 
the humanities of Roman civil law. He was a 
cultivated, large-minded, liberal interpreter oC 
the la>»', according to its sense and spirit, i'his 
case came before him on the King's Bench In 
tne semi-barbarous times of England, when 
she was ruled by ti>e barons, the law was, tliat 
a vessel wrecked was forfeit d to the owner Qf 
the land where the tide bad drifted it. and upon 
It finally resttd. But a spirit of progress had 
ari-en in England. An attempt was made to 
nmedy the law, and all was done that prob- 
ably could be done. The law was so far modi- 
fied, as that, if a vessel, being wrecked, could 
be proved to have had a cat or a dog, or any 
living creature aboard, ^hti-h came altve to the 
shore, the vessel should not be deemed a wireck. 
That was the statute enacted at Westminster, 
intended to soften the barbarity of the law. As 
late as tbe time of Lord MansfSeid, the close of 
the eighte«mth ceniurr. a case of thi> nature 
came nip before htm. There was no proof in the 
record that a living creature came ashore, and 
the o^ner of the land claimed the wreck. How 
did Lord Mansfield decide itl Lord Mansfield 
said that a true interpretation of the law 
amounted to this: that it tbe own>'r could iden- 
tify his profierty, ift was not a wreck. I may 
hnve something more to say, on fiiis mode of 
interpretation, in another part of the ea»e. 

We ere engaged in trying Juige Frazler for 
a wrongful and willful abuse of Judicial power. 
These articles of impeachment allece certain 
acts to have been dpnv by TiKxnas N. Frazier. 
In substance, they amount to this, that the 
Kouse of Bepresfntatives had in custody two of 
its members, and that they had them properly 
in custody, as facious and seditious mem- 
bers. The articles say, that these members 
were in the lawful custody of the House, and 
that Judge Frazier, knowing the facts of the 
case, knowingly anrt willfully issued a writ of 
habeas corpus. Bat, I say, that the Legislature 
was characterized by great forbearance, in 
making the return which they did, but, not- 
withstandln^r their return. Judge Frazier, wilt- 
fully ana illegally, issued a precept to the 
sheriff and tlie sheriff entered the capit 1, vio- 
lated the castle of the sovereigpn people of Ten* 
ne^see, and took these members from the ens- 
lody of the officers of the House. Mr. Ewing 
puts up a special plea in abatement, in argu- 
ment of a character that would be proper, per- 
haps, in a petty criminal court, but which 
certainly is not proper in suchaca^eas Chis. 
The artic'es or impeachment imply that the de- 
cision was maliciously and corruptlv given. 
The guilt 01 an action lies in the inttrnt. But, 
Mr. Speaker, ail cr me has its origin in dark- 
ness and in social depravity. A man steals hto 
neighbor's horse, that is, he appropriates so 
much of his neighbor's l(ibor ; but can a Judge, 
who decides such cases, step out of hto own 
province into that of an Independent, co-ordi- 
nate department? Can he revise its decisions? 
But, genilemen» you have these, artidea «f 
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tttiwaobmexit beSom yon. TIfe question is, 
^rhefther the acts asorlbei to Thomas N. 9*ra- 
»ier were done by hmi. and whether ihey were 
done with a wr«>ngrul, willful, and criminal 
intent Now, letns see what th« facts are. In 
tbe springy of 1865, republican govern ment had 
lieen overthrown in Tennessee. Fire, famine, 
and sword, had been let loose thnnghout the 
State, and they did tnelr work thoroughly. 
Tike government of the State lay in ruins. The 
bands of usurpers had destroyed the fair fabric 
of our State government. In the spring of 1863. 
the President of tbe United States saw that 
xepublicaQ government was overthrown. As 
the first step to restore it, a Military Governor 
nvassent to Tennessee. That Governor exer- 
cised military power in small portions of the 
State, such as had been redeemed > y tbe nation. 
In the spring of 1866, a serious attempt was 
made to eonstruct republican government in 
this State. The people were invited to aid in 
re- toring a free State government. Delegates 
from all parts of the State came to Nashville, 
to assist in reconstructing the government. I 
was a member of that convention, and I adhered 
to the idea of a constitutional convention, but a 
nearer cut was taken at the sugge<^tionot the 
Military Governor. The action of this body was 
Biibmitted to the people; an election was held. 
This Legislature was elected, and convened at 
Nashville, in April, 1865. It comnoenced its 
-work when the Senate was elected. It was 
elected to sit till October, im. The Speaker 
-was elected, and rules were adopted. The 
House of Bepresentatives met, and organized 
tnemseWes as a legislatiye body, and they 
adopted rules, one of which has been read. 
Now, the two bodies thus organized, set out on 
their grand work in darkness, but they were 
looking for light This rule. No. U, wa« adopt- 
ed—it became a law of the House After being 
organized, they possessed legislative power. 
Well, now, this tiOgis ature having thus or- 
iranized, and having snt, probably, untilJune, 
adjourned to meet again. At the time appoint- 
ed for adjournment it met again, with the same 
Speaker, the same officers, aad the same rules. 
Finally, it adjourned; afterwards the Gover- 
nor issued his proclamation, convening the 
Legislature in extraordinary pension. Congress 
had proposed an amendment to the constliu- 
tion, and they met to act on that amendment 
Snt a great hue andcry was raised against that 
amendment. That amendment, whica was in- 
tended for the benefit of rebels and of rebel 
sympathizers, they chose to regard as against 
thf^ir intereftis, and accordingly denounced it. 
jLn attempt is made to prevent the a loption of 
the amendment. The spirit of rebellion again 
raised its cry, ** rule or ruin " The spirrtof 
pnblie opinion, in regard to this matter, had 

genetrated the whole of soolety ; that virus was 
irking in its very vitals. How did it show 
itself? In the outpouring o'' anger and revenee- 
ful feeling, and the deaunciation of the Gene- 
ral Assembly. The Legislature was denounced 
as a bogus Legislature, a pretended Legisla- 
ture, a radical Legislature, a malignant Legis 
lature. There were ten or twelve members of 
the House, if no rebels, at least rebel symna- 
thizers— and, by the way, a rebel sympathizer 
is not as honorable as a rebel— who were trying 
to prevent the assembling of a quorum. Now, 
such was the ^tate of opinion here in July, 1866, 
on the assembling of the sovereign people of 
Tennessee in their palace of justice. They met 
to consider an amendment that had been pro- 
posed by the Congress of the (Jnited States, in 
order to restore the Southern States to their 
relations with the general government. Could 
there have been a more important occasion? 
The Legislature was called togiether on the 
anniversary of American independence. The 
members of the Legislature were found, Tike 
faithful sentinels, at their post. That body 
became a living^ org^anlKd body. On the Qtn, 



fbxty-nine meipbers were in th«'ir places in tbe 
House of Bepresen'atives, but others are lurk- 
ing ubout from rat-hole to rat-hole— enough to 
make a quorum of fifty -six. These members 
determined to break up the Legislat ure. Judge 
iTrazier was living here at JNashvilie. He is 
ready to r«^ceive any suggestion that may be 
made to him on this subiect. He is open, at 
every pore, to that which is worse than small- 
pox—worse than cholera. Judge Frazier was 
occupying a high official position On the 5th, 
I say there w**re over forty-nine members» 

S resent— on tbe 6r.h, fifty-one, on the 7th, fli'ty- 
ve. That was getting very near a quorum ; 
something must be done. On the 11th, the res- 
olution was adopted, that these absent mem- 
b<*rs shoul<t be taken into custody. Was that 
not a paiient and fot bearing course on the part 
of the Lietrislative department? Tliere was a 
little faction set ing at defiance the law-making 
power of I he State, and « resolution was adopt- 
ed, that these disorderly members should be 
taken into custody by the Sergeaat-at- \rDns. 
The higoest auttiority in the State, and in tbe 
land, has said, ttiat the warrant of the Speaker 
Lt3e*f was cone usive, and that you could not 
^o behind it. Then, here is the resolution, here 
IS the warrant of ihe tSpeaker, to bring these 
members under discipline^ just as Judge Fra- 
zier might have discipl-.ned the clerk of the 
criminal court, or a member of his bar. Here 
Is a K«>use, representing the popular branch of 
the General Assimbiy, in which there are >^edi- 
tious members, and they had underraken to 
bring them to a sense of their duty. On the 16th, 
two of these members. Williams and Martin, 
are in the custody of th*- Sergeant-at-Arms, 
and the question begins to be interest- 
ing. I4ow, there is an imminent danger of the 
ratification of the constitutional amendment. 
Now, some steps must be tiken, ad that 
quickly, or allhope is gone. Under these cir- 
cumstances. Judge Thomas K. Frazier issues 
his warran. to the s|ii»riff, to take the .sergeant- 
a -Arms and one of these members of the House. 
The Judge sits ui)on his high and mighty 
throne and issues his order, that the Marshal 
of the House of Bepresentatives shall be led 
into hi<^ presence Judge Frazier knew what 
^as ^oing <n, but he issues his order notwith- 
standing. The <iase in the court is set for nine 
O'clock. The House had adjourned, probably 
to meet at ten Would not courtesy have re- 
quired him to notity.the egisiativ e body of his 
action ? Why. one of its members cannot be 
seized for felony, under parliamentary law, 
until the House is notified. The House learns 
of this, and a resolution is adoptKfd which is 
worthy of being read and re-read. In that res- 
olution, the facts of the case are recited, and 
they refpecttully, but emphatically, deny the 
jurisdiction of the judge. Th- court adjourned 
over until the evening, at two o'cloctc. The 
House bad not time to employ a lawyer. I 
adduce this fact, as showing the animus of this 
judicial functionary. Tbe cause is conriaued 
until two o'clock; the counsel appeir; the ar- 
gument begins inacauae involving a question 
of this magnitude and importance ; an excited 
crowd are there as spectators of the procred- 
ings; this crowd have been called a mob. I 
don't mean to say that every man there was 
animated by the mob spirit, but that was the 
prevailing animus. 

The case was argued. Then we have Mr. Col- 
yer s speech : then we have the ^ bout;} of the 
ci-owd, and then you have an attempt, whiuh 
shows the spirit of the movement, to compel a 
counsel, €mpioyed at twelve o'clock, worn out 
with duty in the Senate, to commence his argu- 
ment in that court. Judge Brien raises the 
shout; he wishes to have the argument made 
now, whether counsel be ready, or not. Final- 
ly, the case is adjourned over until nine o'clock 
tne f>)Ilowing morning. The case is then re- 
sumedt aud the argument proceeds* Finally,. 
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amid the boetingf , tb« sbimti, and the ennet of 
the mob, echoing and re-echoing their denun- 
ciations of the Legis'atore, the proceedings are 
brought to a close. In the petition, the viruB is 
shown which animated this party. Yery few 
words were used, bat these were full of venoai. 
It is tet forth, that the 6 tvernor calkd the 
Legislature togeti er *' by some sort of proclam- 
ation." The Judge receives that petition, 
couched, though it be, in terms of insult and 
rade. disparagement towards a co-ordinate 
bran -h oi the government, for which he was 
bound to feel the profoundest respect. Surely, 
a sense of duty ought to have made bim reject, 
with indiiraation, a petition with that sneer and 
yenom in it. v\ ould this C3urt of Impe ichment 
have received a paper so offensive as that that 
notified him of the animus of the people pre- 
B* ntlDff it? Then, it wab stated in tdat peti- 
tion, that there was not a quorum. Judge Fra- 
sier linows that is not the way to state the lact. 
The number of persons present ought to ha\e 
been stated, and the case ought to have been 
decided. Now, in deccenv. Judge Fra- 
zier oug;ht to have looked that petition 
(qnarely in the face. There was indecency to- 
wards a high executive department ot the 
government, but he could not se ; It. The at- 
mosphere of the criminal court had disturbed 
his alfactories; he could not smell the taint 
But, then, again, the return to thut petition 
was squarely placed before Judge Fruzier. I 
s ty, and I said then, that the return ot that pe- 
tition ouffht to have been entertained ; that it 
wa& absoiuteljr conclustve, and that no impar- 
tially- mimiedjudKe, who meant to do his duty, 
could have failed to see that the return was 
coaclu:^ive. That return I will here read: '* Be 
it lie olved by the House of Representatives, 
That w - dorespecttully, but most emphatically, 
cieuy the jurisdiction or said ciminal court in 
the premises, and the authority of said court to 
inter* ere in the discipline ana organization of 
tiie House of Representatives, and direct Capt. 
U>-ydt, as sergeant-at- Arms, to tender this res- 
olutioutoh's honor, Judge Fr. zier, as bis re- 
turn to Said writ ; and, furthermore, that Capt. 
Heydt be directed to continue under arrest- ail 
members detained by him, under said resolu- 
tjon. until otherwise ordered l)y this House." 
I have read this return to the petition to show 
the spirit of lorbcarance, of courtesy, and con- 
descension, which a branch of the JLegislature 
of a free govirnuieut paid to the order of a 
peity judge. Mr. President, suppose ihat act 
had occurred by way of a violation ot the rii^hts 
and privileges of this Senate. It is well tor 
Thomas N. Fruzier that it did not occur at this 
end of the Capitol. If it had, Thomas N. Fra- 
zier would have been at the bar of this Senate 
in one hour, if it had cost the life of every Sen- 
ator here. Tri ere would havebt-en mo compro 
mise of the dignity of the rights of the people in 
this Senate Chamber; he would have been a 
this bar. But the House t>ore with him; it^i was 
patient and forbearing. It made a con descend • 
ing return, with the extremest courtesy, and 
the (xtremest forbearance Th-y say lo Lhe 
Sergeant-at Arms, Cirry this, our re-pectful 
ana cmphaiic reply, to Judge Frazier; we re- 
sptctfnliy and emphatic 1 11 y deny liis jurisdic- 
tion. Is there a luir minded i a wyer, who will 
say that this was not a con<iesoenaiiig return? 
Here is a respectful, conclusive return; as 
soon as that return was made, Judge Frazier 
ought instantly to have turned this case over, to 
tne House of Kepresematives. The courts had 
nothing to do with this case. Bur there wa^ 
not a particie of proof brought before Judge 
Frazier, as to what was doue in the House. 
Suppose a conflict had tal^en place be- 
tween Judge Frazier and Judge Lea. 
Suppose a member of the bar should iiave wan- 
tonly attempted to break up his court, and the 
ju'ige should have ordered that person into 
Ctt»tody, and that fiome intermeddling person 



bad •tm>pfd nmnd to Judge Lea, and pncanA 

«a order for the release of that person, what 
would Judge Frazier have done inthatcaaet 
Suppose the Supreme court were in session, and 
a member of its bar were guilty of contempt, 
and 1^ petition was got out for him. and taken 
to Judge Frazier, would he talte jurisdiction in 
the case? Is not the Legislature as indepen- 
dent aa the Supreme coart? But Jodge nu- 
zier, in the face ot this respectful return, with- 
out a particle of proof, grants the writ. Wliat 
does this prove? It proves that he waa going 
to do what he set out fj do; that he was going 
to dismiss Williams and Martin, two weu 
men, engaged in endeavoring to break up the 
Legisluture— men. as he says, who ought to 
lie on the rock, but whom he means to dis- 
charge, and whom he does disetiarge. This or- 
der is issued by Judve Frazier to the sheriff o( 
Davidson county. The sheriff oomes up here 
with his order, prowling around the Capitol. to 
see these men, and he came to the front door 
with his posse; heflnds the door fab toned, and 
tbey cannot get in. He returns back to Judge 
Frazier, at «Judge Gaut's ofliop, the heaii -quar- 
ters of this proceeding? But Judge Frazier was 
found at tins office at a late hour in the even- 
ing, when the darkness was over the land, a 
fit hour lor such a proceeding. Judge Gaut 
reads the law, not to ihe ju*>ge, but to the 
sheriff. He reads the law, that a sheriff may 
go and break open the doors of the Capitol; so 
anxious are thisy that these psoceedings should 
take place, that they are willing even io break 
into the door of the Capitol. JNow, you c&nnot 
break into a private residence for any offense 
less than a lelony. Then, they break into the 
Capitol as they would into the retreat of a 
felon. He says, that was the law. He did not 
command the sheriff to do it, or not to do it 
He does not have th >t much courage. He says, 
that may be the law, but yoa had better wait 
u nti 1 mor u ing. At daylight go up and surprise 
the enemy. And, accord in^ly . this sheriff, with 
his posse, every one of whom had been either a 
rebel or a rebel sympathizer, from the sheriff 
down, enter ir.totne Capitol of the people of 
Tennessee. They t.>ke possession of uiese two 
men— they seize the Sergeant-at- Arms, and 
take bim before this auxusu, almightv, judicial 
tribunal, wh^re he is fined. Now, let us take 
the gt^ntiemen's argument. They say, asalHSt 
despairing resource, there is no quorum. Sup- 

8ose there had been a quorum for a moment, 
^en what would have been the offense? What 
would have been the nature of the offense if the 
Executive were to rome into the LCif i^lature, 
with a file of soldiers, and turn them out? 
Simply, a^sumpt-on; simply, treason. Well, 
now, as his la^t ref lige, this trchnicaL objection 
is made, that there is no quorum, Weil, now, 
a quorum was not necess iry, if I understand 
the law. Take that section of the constitution 
which says that, two-thiids shall constitute a 
quorum, and that a less number may l»e au- 
thorized by law to compel the attendance ot 
abAcnt members. What does that mean? They 
narrow down that section of the constitution, 
and confine it to the dead letter of the law. 
Tiiey say, that, ''by law" means btf a BtaiuU 
paasedby ths General A»semblff, Does the con- 
stitutnou say. by BtatuUlaw, by a law of the landf 
None of these term^ are emploveJ, it is said, 
*' may be authorized by law.'' What is law, in 
a reasonable, fair, literal oon-^ti'uction? Ht 
col eague read you authority to show that aU 
the parliamentary law of £ngiand. applicable 
to this country, wa^ in force, that the Lojiisla- 
ture. even, have the power to punish out^idei'S 
for contempt. Now, this must be construed in 
a liberal sense, because it is iu furtherance of 
the greet ends of legislation; it is best 'Wing 
the power upon a body thai may be trusted, and 
when so construed, it means, thut ihey may. by 
law, according to pailiamentary law, a law 
passed by themselves, a rule of the House, oojn- 
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pel the attendance of absent members. If tber 
ii;*d said, ^' shall be authorized by a law to m 
passed by the General Assembly"-— if they bad 
meant that, it would have been so ^^tated in the 
eonfititution. But, why not trust the represen- 
tatiTes of ihei>eople? la-k why the oonstitu- 
tion should tie down a House to an act of the 
I^egisiature, when the constitution ^ives to each 
House all the rights of a branch ot the legisla- 
ture of -I free State? We say that the constitu- 
tion did giyfl!iihat power, that it was given by 
parliamentary Jaw, by a luwof the Bouse, by 
rule No. 14. What was that rule? I think Mr. 
Ewing said^in his speech that it only obtained 
A*om session to session. That is like construing 
the stature of Westmin«'ter, to which I have 
already reterred. But the House organizes; 
they adopt a rule for their government during 
all their session. When the Legislature met 
Jn exrraordinary se8>ion, they had the same 
Speaker, the same officers, the same rules. an<l 
under their rules, by the strictest construc- 
tion, they had the power to send for absent 
memhers. 

Mr. Ewing— Mr. Trimble, will you allow me 
to interrupt you for a moment? You say thac 
Tve are construing the law upon the principle 
thai you say was repudiated by Lord Mant- 
field, in regard to a cat or a dog coming ative 
upon a wreck. Mr. Cubhing. who was indorsed 
by you as authority, says it means from session 
to session 

Mr. Tiimble continued— Snpprse Mr. Gush- 
ing did say so, who made him a Pope? Who 
taade hhn intallible, if he taik&as you say he 
talks? Who is Mr. Cu hihg? Why, he is no 
abler man than Mr. Ewing. But, supp.se Mr. 
Cuahlng did say tnat, is ht; a I'ope? is he inljal- 
lible? I apprehend noc. I suppose this Senate 
is abou^ as good authority, and that the Con- 
gress'^fthe United States is, perhaps, pretty 
near as gc od authority, as Mr. Cushinar. But, 
-then, as to this question of a quorum, the gexv- 
tlemen say, that there was no quorum there, 
and that .Judge Frazier ha'i a rigntr to issu^ his 
writ. Who in a judire, as to wnether there is 
a ciuornm in thu L gislature. or no ? The con- 
stitution requires that two-thirds shall consti- 
tute a quorum Does it siy that Judges have 
the power to ^ee that two-thirds are present? 
Who is to judge whether there is a quorum, er 
not? The constitution says, that the Legisla- 
ture shall keep ajourual, and that two- tnirfis 
shall constitute a quorum. What do they keep 
a journal lor? To have judges prv into their 
proceedings, and pronounce upon the validity 
or inva!idity ot the acts of the legislative body, 
prowling and mousing into their journals lo 
revise and supervise t Mem? I apprehend not. 
The Legislature is directed by the constitution 
to keep a journal, and it is declared that 
the ayes and noes shall be cal.ed upon the 
passage of laws of a general nattire. I 
admit that it is the duty of the S»^nate 
and House to keep a journal. I admit 
that it is the duty of the Senate and the 
>4onse to do no bustness unless there is two- 
thirds there. So this Senate has acted, and so I 
apprehena the House has acted, but because the 
<-02V:tltution says "you shall keep a journal and 
have a quorum of two thirds," does that ap- 
point the judiciary your guardian to see that 
you do it? The journal is to be kept for the 
public eye, and you are to do no business unless 
two-thirds are present. It is your duty to do 
this, and may you not be relied upon to do it 
-without the guardianship of a petty judge of a 
crimioal court? Where is the clause In the 
constitution that authorizes a judicial officer to 
prowl into the journals and pronounce upon 
thereguiari'y or irregularitv of the proceed- 
ings of the General Assembly? Such a thing 
has never occurred In the history of legislation. 
But that !S what thev claim. They say that the 
judge may look into the journals, and if it 
cannot be shown that an act was passed* if it 



cannot b« sh^vm before, some petty tribunal 
that the act was passed in a certain way, then I 
suppose he is to Judge in regard to the Legisla- 
ture as to the law. JJow, I asstrt, there is but 
one olass of eases which the jud; clary can pro- 
nounce upon. Where the act and the c^nstitu- 
tiOn are Mroduced, if the act is Ibund to be in- 
consistent with the constiintion, then, from 
necessity, the jwdge deoirtes in favor of ihe con- 
stitution. That is the class of casus in which 
the judiciary can interfere at all. Who is to 
determine the returns, the qualifications, the 
electrons of members? The S nators in the 
Senate^ and the Representatives in the House. 
Can the regular proceedings of either body be 
inquiredinioby the judiciary? if so, the juili- 
ciary becomes a revising and supervising 
power. Now, I know that a ca#e was read 
h re from Hill's Reports m New York, where 
they did look into the journal. It was a case 
where a private bill, brobably, had been passed. 
A case was produced from Illinois, where they 
looked into the journal. A case was produced 
from California, where an inquiry was mtde 
into the time of the signature of the gavernor. 
What does that prove here? Is a law-suit 
gotten up in New York between private per- 
sons, or in C^li ovnia, or Illinois, the €tate 
being no narty whatever 'o it— is this a prece- 
dent binding upon us? They decide in Illinois 
that the courb may look into the journals, in 
California that they may look into the date of 
the governor's signature. What docs that 
prove? that in Tennessee you may look into the 
journals? But, Mr President and Senators, I 
ask 11 the Senate and Uouse are not judges of 
their own rules and proce«>dings. 1 apprehend 
thar- they are the sole and supreme judg s. But 
who is to revise these proceedings? Ahl but 
}0u must get Judge Frazier to revise ihem. 
Now, thnn, who is to revise and supervise him? 
Somebody must be trusted, and 1 assert that 
confidence can be placed no where better than 
in the Legislature. let us take that case, for 
instaocf, of the Miners and Manufacturers' 
Bank, the ca>e given in the 8rd Sue d. [At 
the request of Mr. Trimble, M^jor Noah here 
read a lengthy extract from this case.] May it 
plt;ase the court, this has been read to show that 
where it appears on record in ti e Supreme 
Court that an act of the Legislature has been 
obtained by frau<l, (for it does so appear in this 
case,) and the accusation is made that the act 
was passed in this way, that, even then, the 
Supreme Court refuses to entertain jurisdic- 
tion, on the ground that it would be improper 
to take j uri^aiction of the case. Even when the 
laots appeared before the court, they refused 
to take jurisdiction. Why, we had an attempt 
lately made to go into the dUprf>me Court o( the 
United States to enjoin the officers of the Gov- 
ernment fi-om proceeding to carry out the laws 
passed bv (Songress, to impede this great pro- 
gressive m veouent of the age. That is lilce 
Mrs. Partington trying to beep out the Atlantic 
ocean with a map. Suppose the j ud>ciary aiTO- 
gates to itself all the authority, all the powers 
of the Government, and assumes to take juris- 
diction of the manner in which acts are passed, 
by what authoritv does it do it? What a beau- 
tiiul pieee of Pharisaical authoriiy, what a 
beautiful example of egotismi They may raise 
the question upon any act that was passed in 
the General Assembly that it was passed by 
fraud. Why, what would that 1 ad to? The 
Ge eral Assemhly meets and passes an act that 
is signed by the Speaker and goes to the world. 
Suppose some man takes exception to this, now 
can one department ot the government invali- 
date its action? Now, what does that lead to? 
Again, an act is pas&ed and is presumed to be 
the law of the land, and some one who is op- 
posed to it gets up and states that at one of its 
readings there was less than two-thirds in the 
House. They raise a suit on it and prove on 
this doctrine, thiit they seek to establish th^t 
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there was less than two-tWrds «t anyone of the I 
readings, and then the law b^oom'^s tolOI. That 
is absurd, if the conrt please. Why it the Su- 
rremo Court required to keep its records, and 
the Chancery i enrt. an() the Circuit Court? 
Who is to review tne records of the Supreme 
Court*?. Three judges are understood, it mav 
be to sit upon the lives and p1*operty of their 
feflow-citizens, they are refliilred to keep a 
reoo'-d. wlio is to revise Ir? Is not that a dan- 
gerous power to allow them, to try vonr life or 
my lit'e^'ithout appeal? ^uppsse thatreoord is 
wrong, who is to correct it? Why, if the judge 
mikt's an incorrect record comiptly, willfully 
and wrongfully, he can be impeached Ihese 
Journals, 1 suppose, are required to be kept for 
the public. If the memberti of the , Legislature 
do not uctin accordance With the viewb of their 
constituents, they cm torn them out. .But has 
it ever occurred in this country or England, 
that the judiciary has undertaken to revise the 
procee<Ungs of the Legistature? If such were 
the casf*, the presumption wou'd be that the 
journal was wrony, or tlxat the printer had 
made a mistake. That is the spirit of tdiis de- 
cis)on in 3d Sneed. 

Mr. Ewintf. In those cases referred to by- 
Mi*. £at>c, it was shown that if a law waa nM 
correctly passed, the journal could be looked 
into. 

Mr. Trimble proceeded. Mr East gave those 
authorities, the osse in New York where the 
court did look into the jonrna s, and the ca>e in 
Illinois. I appeal to this decision in 8rd 
Sneed, to show that the Supreme Court rejected 
the declaration that the law was obtained by 
ft and, and in a plain case too. Judge Ca- 
rnthers says the case is made out, the law is 
passeii, somebody gets the beneQt of it, but 
tbe court refuses to take jurisdiction of the 
case. Now. if the conrt please, there is but one 
class of cases in which the court can pass 
upon the validity or invalidity of the acts of 
the General Assembly. If they can pass upon 
the acts of the Legisiatun*, then they have a 
revising power, and the Legislature ceases to 
be independent. When this vote wan tak^u 
upon the amendment, the Speaker declared 
thxt there was a quorum, but let us see how, 
according to your opinion, legislaion could go 
on in this way. . With flity-six members you 
can do no business, that is<their position. Ac- 
cording to their opinion, any man niay wulk in, 
the executive may walk in, or any puny jud^e 
may send the sheriff there, may spit in their 
very faces, and if you can bribe or corrupt two 
or three members of the liegiskatnre, you may 
clog the whole wheels of government. Why, 
thai is worse than the docLrine of secession^ 
that one State can control thirty six. All that 
a fact on has to do is, to corrupt four or five 
men and get them to slip o<;t. But this con> 
struction of the law suits the de-peration of 
your case. In a case which has already been 
referred to, a man was guilty of contempt of 
the Congress of the United States. Henry Clay 
was Speaker, there was a resolution introduced 
to arrest him lor contempt, the Speaker issued 
his warrant. Anderson was arrested and car- 
ried belore the Judge, where he was punished 
These are the facts in the case of Anderson v. 
Dunn. Now, then the aggrieved party turns 
round and sues the other for damages for 
wrongful imprisonment. In that case, the plea 
is demurred to. and the q\iestion is raised, did 
the warrant of the Speaker justify the arrest. 
[Mr. Ewing here said that the speaker liad 
tallen into a mistuke. In the case referred to, 
there was a competent quorum, and when there 
was a competent quorum, of course no further 
inquiry could be made, and in the c^sa now 
betore the House there was no competent quo- 
rum, and therefore the Speaker's warrant was 
void.J I alluded to this case to show that the 
warrant of the Speaker was sufficient for the 
arrest ol Anderson, the Supreme Court so he.d} 



but here was a resolution purporting to he 

riassed by the House of Bepresentatives, dlreot- 
ng the arrest of tnese n>en. Now, in the eaio^ 
that was trltd before Judge Fraz;er, <y«dge 
Harrison has been examined to prove all that 
trans p red. He testified that no poof was 
brought before the judge. To be !>ure, a news- 
paper was read, bu^ that was no proof. I state 
this to show the ant'Tius of Judge Frazier, and 
his swiftness todeliver these i^n, in order to 
accomplish the object they allnad in view, I 
say that the petition is conclusive on its face, 
that it is full of venom, that it sneers at t-he 
BxeciUtive of the ^state who caUcA this Legisla- 
ture together, and it proves the animus of the 
petitioti Itself. Here was the return made 
l^y the Lagidlatnre showing that the House was 
in session. But Judge Frazier said that these 
mem'iers behav^ very badly, that they de- 
served to lie on the rocks, yet ne did not go to 



these members and say, '*go to your Dlaces and 
do your duty," nnr did Judge Gaut" or Ja*ige 
Brien, or Mr. Colyar; on ihe connrary, they 



said, **yoa are doing right." On the contrary, 
Leftwick writes a letter to a member to gee 
sick >ow, may it please the court, I dont 
.know that I cau add anything to what I have 
said, this is simply a questi n of the powers of 
the Legislature, and thepowers of the ladiciary. 
This was a question for the consideration of the 
House alone. The judge issued an order to 
release the members held in custody*, he also 
issued an order to seize the executive of the 
House, thus wounding them in their honor and 
their pri vilCQres. The Judgie has chosen his own 
bed, If it is a hard one, let him sleep on it. We 
are obliged to assume that every man is a f^ee 
atrent. and to hold him responsible. But, may 
it please the court, this case was not brought 
about by the House. The Judiciary is the 
aggressive body. This issue has been made by 
Judfre Frazier, and he must take the conse- 
quences. Yet nobody can have any personal 
leeling against Judge Fvazier. He is proven to 
have been a Union man, and a retpectable 
judge. But Judge Frazier does not administer 
that sort of law in bis court. Though a man 
may be nespectable, he does not let him off if he 
is guilty ot an offense; the law must be exe- 
cuted. I say, then, again, that this issue, which 
is being tried^ involves the question of the 
rights and privileges of the House of Repre- 
sentatives of the 8tat« o*^ Tennessee. The de- 
cision in this case is to be a precedent tor all 
future time, so that no officer of the judiciary 
shall invade the rights and privileges of the 
State of Tennessee. 
The court then adjourned. 



MONDAY, JUNE 8d, 1867. 
The Senate met at the usual hour, eighteen 
members being present. Senator Thompson 
was prevented by indisposition from taking 
his scat in the court. The minutes having 
been i^^ad and approved, some discussion arose 
in regard to the further action of the court. 
It was decided that the court should sit with 
open doors, and that the articles ol impeach- 
ment should be read separately, and the vote 
taken thereon. 

The principal clerk then read, in open court, 
the first of the article of impeachment. 

The ayes and noes having been called, the 
vote stood as follows : 

Guilty V U 

Not Guilty 4 

The second article of impeaohmeat was hero 
read by the clerk. 
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The roll being called, the vote stood the same 
as that.giyen on the preceding article. 
- ^he following resolution was then adopted as 
embddying the decisfon of the court: 

■*Wh£rkas, The Senate of the State of Ten- 
nessee, sittiDgas a HitrhCourb of Impeachment^ 
upon the trial of Thoma<« n . Krazi«r, Judge .of 
the Criminal Court of Davidson County, and 
State of Tei neasee, upon Articles of Impeach- 
ment, duly pwrerred by the House of Uepre- 
sentHtives of the General Assembly of the State 
oLTennessee, having duly neard the evidenoe 
/md argnmenta of Counsel thereon ; and wh&r4' 
' a*y havinjr voted, by ayes and noes, upon the 
charges containrd in the Articles of Impeiich 
ment, and two-thirds of sa^d S» nate having 
pronounced the saldThojn-^s N. Frazier, Judge. 
as aforesaid, duly guiltir thereof, as provided 
in, and required by the Constitution of the 
9tate of Tennessee; therefore, 

"^« it rewived, {byfwoihirds of t^e Senators 
twom^) Th it xhomas N. Frazier, Judtre of the. 
Criminal Court of the Count \ of Duvi'tson, and 
State of Tenne^S'^e. be removed from his >ald 
ofiftce as Judge of said Criminal Court of David- 
son Cour ty, and be disqualifted to fill an^- o£loe, 
hereafter in the State of Tennessee, and ihat^ 
judgment b- entered accordingly." 

As .Senator Thompson was prevented by 
sickness from being present, a written opinion 



prepared .by him wtts allowed to be entered on 
the recprd. He voted not ffuiUy, but hip vote 
did not <Sfaan|re the res t. It; 

The President of the court then proceeded 
to deliver the judgment of the court in the 
loDowingterntf: 

"The Hon. Thomas N. Frazier, having been 
found guilty* as charged in the Articles of Jm- 
peiehment. it is, fhereore, ordered, aH judged 
and decreed, bv this Highcourt of Impeach- 
ment, that th« said Thomas N. Frazier, Judge 
of th^* Crhninal Caurt of Davidson County, m 
the State of Tennessee, be, and he is hereby, 
lettlared, (ticcording to the Cot stir ution of the 



St-^te. and the vote of this body, Constitu- 
t oitaUv parsed,) to be removed from his said 
ofSce of .Jifd)?e, as aforesaid, and also, disquali- 



lied from hofdlDg any office hereafter. In this 
htate." 

The Senate shortly after adjourned to meet 
again in evening ses-ion, in order to attend to 
some incidental matters. Th«se bein? duly 
disposed of, a further adjournment took place 
to Tuesday morning at nine o^ lock; when, 
after a short sersioui the court adjourned 
wifie die. •*• 
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